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PREFACE. 


This  Volume  be^yins  (pp.  1-161)  with  a  few  eases  printed  in  1876 
from  the  r(»ports  of  Mr.  (now  Judge)  FitzharcHnge,  and  (with  the 
exception  of  Dunne  v.  The  A.S.N,  Co.  at  p.  131)  published  as 
Part.  I.  of  Vol.  XIV.  S.C.R. 

To  these  have  now  been  added  the  best  available  reports  of 
all  the  cases  digested  in  the  N.S.W.  Digest,  where  the  reference 
given  is  to  the  newspaper  report  only.  Most  of  these  cases 
were  decided  during  the  years  1875  and  1876,  when  the  Law 
Reporting  for  the  Sydney  Morning  Herald  was  done  by  Mr. 
Fitzhardinge,  to  whom,  as  well  as  to  the  proprietors  of  that 
Journal,  the  present  Editors  are  indebted  for  their  courteous 
permission  to  republish  those  reports  in  their  present  form. 

Every  care  has  been  taken  to  verify  the  reports  by  reference 
to  the  note-books  of  the  late  &\y  James  MaMhiy  Chief  .Justice,  by 
whose  hand  many  of  the  judgments  were  revised  for  publication. 

Although  some  of  the  cases  turn  upon  the  construction  of 
Statutes  since  repealed,  it  has  nevertheless  been  thought  worth 
while  to  publish  them,  not  only  to  complete  the  scheme  of  filling 
up  the  gap  in  our  reports,  but  also  in  view  of  their  utility  as 
authorities  for  the  construction  of  other  Statutes. 
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Haokenzib  against  The  City  Bank  (a).  ^^'^^- 

IHIS    was    an    action    brought    by    the    plaintifE    aa  .-^^^^^'^d^x 
the    official  assignee    of     the     insolvent   estate    ol  may  create  a 


Frank     George  Hanhey.     The  first  count  in  the  declar-  eecurity  there- 

,  on,  *iiot   ooun- 

ation  alleged  a  transfer  of  a  schooner  by  Hanhey  to  the  termandable, 

defendants  within  sixty  days  preceding  the  sequestration  ^.  ^^°'  ^^  * 

either  by 
agreement  with  him,  or  by  an  order  on  the  debtor  or  holder  of  the  fimd,  to  pay  it  to 
the  assignee,  by  which  agreement  or  order,  after  notice  thereof,  the  debtor  or  holder 
of  the  fund  will  be  bound. 

H.  had  a  sum  of  money  in  a  bank,  he  instructed  N,,  the  manager,  to  place 
£1000  of  it  out  at  interest,  for  the  benefit  of  his  (H.*«)  wife,  in  such  a  way  that  it 
might  be  ecuuly  called  in  should  it  be  wemted.  N.  lent  it  to  B.  on  personal  security, 
and  on  an  undertliking  on  B,''a  part  to  repay  it  on  demand.  This  loan  to  B.  was  made 
by  H.'«  cheque  on  the  bank.  H.  subsequently  overdrew  his  account  in  the  bank,  and 
B.,  at  N.'«  instance,  paid  him  £942  3s.  9d.,  the  amount  borrowed  from  J7.,  less  some 
money  that  H,  owed  his  firm.  This  sum  N,  paid  into  his  own  credit,  and  then  paid 
it  by  his  own  cheque  to  the  bank — and  it  was  there  applied  in  reduction  of  H.>  over- 
draft. This  payment  to  the  bank  was  on  the  8th  November,  1873,  and  H.*a  estate 
was  placed  under  sequestration  on  the  28th  of  the  same  month.  2^.,  who  was 
examined  as  a  witness  on  beheJf  of  the  bank,  said  that  the  advances  by  the  bank  to 
H.  were  made  in  pursuance  of  an  agreement  that  a  schooner  and  the  £1000  lent  to  B. 
should  be  a  security  for  the  repayment  of  them.  Whether  these  advances  were  so 
made  or  not  was  submitted  as  a  distinct  question  to  a  jury,  who  decided  it  in  the 
affirmative.  As  there  was  evidence  to  support  such  finding,  the  Court  declined  to 
interfere  with  it. 

HM,  that  there  was  a  valid  equitable  assignment  to  the  bank  of  the  £1000  due  by 
B,  for  a  present  consideration  :  that  is  to  say,  the  agreement  to  make  the  future 
advances. 

The  5th  and  14th  sections  of  the  City  Bank  Act,  27  Vic.  (1864),  enact  as  follows  : 
**  It  shall  not  be  lawful  for  the  said  Company  to  advance  or  lend  any  money  upon  the 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrove,  J.,  and  FauceU,  J. 
Vol,  14— A. 
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1876.  /.j&f.his  estate,  and  that  such  transfer  had  the  efEect  of  pre- 

Mackenzib  •'••.  'ferring  them  to  his  other  creditors.       The  second  count 

^'  ,       *  •  *  alleged  a  transfer  of  the  same  schooner  by  Hankey  to 

City  ^as^       ^^^  defendants,  he  being  at  the  time  of  such  transfer 

/.*'•.*         insolvent,  and  such  transfer  having  the  efEect  of  preferr- 

-••./••"  ing  the  defendants  to  his  other  creditors.     These  counts 

. .   '  '• '  were  framed  under  the  7th  section  of  the  Insolvent  Act, 

•  •  ••  • 

.^  •,*  5  Vic,  No.   17.     The  third  count  was  for  a  conversion 

by  the  defendants  of  the  same  schooner  after  the  seques- 
tration of  Hankey*8  estate.  The  fourth  count  was  for 
money  had  and  received  for  interest  and  on  accounts 
stated. 

As  to  the  first  and  second  counts,  the  defendants 
denied — (1)  the  transfer ;  (2)  that  Hankey  was  insolvent 
at  the  time  of  such  transfer ;  and  (3)  that  it  had  the 
effect  of  preferring  them  as  alleged.  To  the  trover  count 
they  pleaded — (1)  not  guilty ;  and  (2)  that  the  schooner 
was  not  the  plaintifiTs.  To  the  common  count  they 
pleaded — (1)  never  indebted  ;  and  (2)  set-ofE. 

To  this  last  plea  the  plaintifE  replied  that,  at  the  time 


security  of  lands  or  houses  or  ships  nor  to  own  ships.     Provided  that  nothing  herein 

contedned  shall  be  taken  or  construed  to  prevent  the  said  company 

from  taking,  holding,  and  enjoying  to  them  and  their  successors  for  any  estate,  term 
oftyecurs,  or  interest,  for  the  purpose  of  reimbursement  only,  and  not  for  profit,  any 
lands,  houses,  or  other  hereditaments,  or  any  merchandise,  or  ships  which  may  be 
taken  by  the  company  in  satisfaction,  liquidation,  or  discharge  of  any  debt  due,  or  to 
become  due  to  the  company,  or  from  selling,  conveying  and  assuring  the  same  as 
occasion  may  require."  •  By  the  15th  section  it  is  enacted  that  *'  it  shall  be  lawful  for 
the  said  company,  notwithstanding  any  statute  or  law  to  the  contrary,  and  notwith- 
standing any  clause  or  provision  herein  contained to  take  and  to 

hold  until  the  same  can  be  eulvantageously  disposed  of,  for  the  purpose  of  reimbiu'se- 
ment  only,  and  not  for  profit,  any  lands,  houses,  and  other  real  estate,  merchemdise, 
and  ships  which  may  be  so  taken  by  the  said  company  in  satisfaction,  liquidation,  or 
discharge  of  any  debt  due  to  the  company,  or  as  security  collateral  to  any  bill  or 
promissory  note,  of  in  security  for  any  debt  or  liability  bona  fide  incurred  or  come 
under  previously,  and  not  in  anticipation  or  expectation  of  such  security,  but  not  for 
any  other  purposes,  and  to  sell,  convey,  assign,  assure,  and  dispose  of  such  houses, 
offices,  buildings,  lands,  hereditaments,  or  other  real  estate,  merchandise,  and  ships,  as 
occasion  may  require." 

On  the  2nd  of  October,  1873 — ^within  sixty  days  before  the  sequestration  of  his 
estate — H,  executed  a  mortgage  of  a  schooner  to  the  bank  ;  and  the  bank,  after  the 
sequestration,  sold  the  schooner — ^the  papers  and  bills  of  sale  of  which  had  been 
lodged  with  the  bank  on  the  lOth  of  July  preceding — and  applied  the  proceeds  of 
the  sale  (£620)  also  in  reduction  of  an  oveidraft. 

Held  (per  Hargrave^  J.,  and  Faucett^  J.),  that  the  bank  was  empowered  by  the  words 
of  the  5th  and  14th  sections  of  the  Act  to  take  a  mortgage  of  the  schooner  under  the 
circumstances. 

Held  (per  Sir  Jamts  Martin,  C.J.),  that  the  words  of  the  sections  precluded  them 
from  so  doing. 
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of  the  insolvent  giving  credit  for  the  moneys  claimed,  l^Hi* 


the  defendants  had  notice  of  his  insolvency  within  the         Mackekzh: 
meaning  of  the  37th  section  of  5  Vic,  No.  17.  v. 

The   facts   sufficiently   appear   in   the    marginal   note,        ci^y  Bakk. 
and  in  the  judgment  of  FaiuseU,  J. 

A  verdict  was  returned  for  the  defendants. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  grounds 
— ^that  the  verdict  was  against  evidence,  and  that  the 
Judge  had  wrongly  directed  the  jury. 

M,  H,  Stephen  and  Darley  appeared  in  support  of 
the  rule. 

The  evidence  did  not  shew  that  there  had  been  a 
valid  equitable  assignment  to  the  Bank  of  the  £1000 
due  by  Barnard,  It  was  not  disputed  that  the  money 
was  paid  within  sixty  days  of  the  sequestration.  By  the 
City  Bank  Act  (27  Vic),  sections  5  and  14,  the  bank 
could  not  lend  money  on  ships,  or  advance  money  on 
security  of  ships.  If  a  debtor  to  the  bank  owned  a 
ship,  he  might  lodge  the  papers  with  the  bank  —  but 
they  could  not,  by  the  words  of  their  Act,  take  or  hold 
the  ship.  The  bank,  according  to  NeUTs  evidence, 
made  the  advances  in  pursuance  of  an  agreement  that 
the  vessel  ("Rosebud"),  and  the  £1000  lent  to  Bar- 
nard, should  be  a  security  for  their  repayment.  The 
plaintifi  is  entitled  to  recover  the  value  of  the  vessel  at 
least,  as  he  is  the  assignee — ^representing  all  Hankers 
creditors,  who  were  not  parties  to  the  transaction ;  he  is 
not  estopped  from  disputing  the  transfer,  as  Hanhey 
might  have  been.  The  defendants  have  done  what  the 
Legislature,  in  words  free  from  ambiguity,  have  enacted 
they  should  not  do. 

Sir  Wiaiam  Manning,  Q.C.,  BiUler,  Q.C.,  and  Sola- 
mans  shewed  cause. 

The  £1000  due  by  Barnard  to  the  bank  was  equit- 
ably assigned  to  them  for  the  then  present  consideration 
that  the  bank  would  make  future  advances.  In  constru- 
ing the  sections  (5  and  14)  in  question,  the  provisos 
were  material.  The  bank  was  authorised  to  take  and 
hold  ships,  &c.,  for  the  purpose  of  reimbursement  only, 
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1876.  and  not  for  profit.      The  "Rosebud"  was  held  for  the 

Mackenzie         purpose  of  reimbursement  only. 

V. 

The  Stephen  replied. 

City  Bank. 

The  following  cases  were  cited  during  the  arguments  : 

As  to  the  £1000 — equitably  the  money  of  the  bank 
by  assignment  —  Bums  v.  Carvalho  (a),  Malcolm  v. 
ScoU  (h)y  Field  v.  Megaw  (c),  Row  v.  Dawson  {d)^ 
Yates  V.  Oroves  (e),  Ex  parte  South  (/),  Hunt  v. 
MoHimer  (g),  LeU  v.  Morris  (A). 

The  bank  would  be  estopped  from  setting  up  the  ille- 
gality of  the  contract — Webb  v.  The  Commissioners  of 
Heme  Bay  (»),  Horton  v.  The  Westminster  Improve- 
ment Commissioners  {k). 

On  the  construction  of  the  5th  and  14th  sections — 
that  the  sections  were  not  for  the  internal  regulations  of 
the  bank — National  Bank  of  Australasia  v.  Cherry  (/), 
Ayres  v.  The  South  Australian  Banking  Company  (m). 

The  contract  was  void — Bensley  v.  Bignold  (n),  Bart- 
lett  V.  Viner  (o),  Stevens  v.  Oourley  (p). 

The  contract  was  only  voidable — Oay  v.  Felton  (q),. 
Dwarris  on  Statutes  (740-1),  Mowys  v.  Leake  (r), 
Kerrison  v.  Cole  («). 

The  words  of  the  sections  only  for  the  guidance  of  the 
shareholders,  and  not  to  affect  third  persons — Prince  of 
Wales  Assurance  Company  v.  Harding  {t). 

Also,  the  schooner  was  not  in  the  order  a  disposition 
of  the  insolvent  —  Lacon  v.  Lifen  (u),  Morris  v, 
Caunan  (v). 

Sir  Jambs  Martin,  C.J.  The  action  was  brought 
to  recover  two  sums  of  money  —  the  one  a  sum  of 
£942  3s.  9d.,   paid  by  the  insolvent  to  the  defendants 

(a)  4  Myl.  &  Cr.,  690  (6)  3  Hare,  62 

(c)  L.  R.  4,  C.  P.  662  (rf)  1  Ves.,  Sen.,  331 

(e)  1  Vea.,  Jun.,  280  (/)  3  Swans,  382 

{g)  10  B.  A  C,  44  {h)  4  Sim.,  607 

(»)  L.  R.  3.  Q.  B.  663  {k)  21  L.J..  Exch.  297 

{I)  7  Moore  P.O.,  N.S.  91  ;    S.C.L.R.  3,  P.C.  299 
(m)  7  Moore  P.O.,  N.S.  432 ;   S.C.L.R.  3,  P.C.  648 
(n)  6  B.  A  A.,  340  (o)  Carth.,  262  (p)  29  L.  J.,  C.P.  I 

(q)  4  Taunt.,  876  (r)  8  T.R.,  411  (•)  8  East.,  234 

(0  27  L.J.N.S.,  Q.B.  297    («)  32  L^.  Ch.,  26    (v)  31 L. J.  Ch.,  425 
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•within  sixty  days  of  his  sequestration ;    and  the  other  1876. 

a   sum    of   £520.    the    value    of    a    schooner    mortgaged         Mackenzib" 
by     the     insolvent     to     ths     bank     within     the     same  v. 

period  of  sixty  days.  The  following  were  the  facts  qj^^y  Bank. 
proved,  so  far  as  is  material  to  the  present  decision. 
Eanhey,  the  insolvent,  had  a  sum  of  money  in  the  bank 
of  the  defendants',  and  he  instructed  Mr.  NeHly  their 
manager,  to  place  £1000  of  it,  out  at  interest  for  the 
benefit  of  his  (Hankey*8)  wife,  in  such  a  way  that  it 
might  be  easily  called  in,  should  it  be  wanted.  NeiU 
lent  it  to  a  Mr.  Barnard,  on  personal  security,  and  on  an 
undertaking  on  Bamard^s  part  to  repay  it  on  demand. 
This  loan  to  Bturnard  was  made  by  Hankey*8  cheque  on 
the  bank  of  the  defendants.  Hankey  subsequently  over- 
drew his  account  in  the  bank,  and  Barnard,  at  NeilPs 
instance,  paid  him  £942  38.  9d.,  the  amount  borrowed 
from  Hankey,  less  some  money  that  Hankey  owed  his 
firm.  This  sum  NeiU  paid  into  his  own  credit,  and  then 
paid  it  by  his  own  cheque  to  the  bank — ^that  is  to  the 
defendants,  and  it  was  there  applied  in  reduction  of 
Hankey*8  overdraft.  This  payment  to  the  bank  was  on 
the  8th  November,  1873,  and  Hankey^s  estate  was  placed 
under  sequestration  on  the  28th  of  the  same  month. 
NeiU,  who  was  examined  as  a  witness  on  behalf  of  the 
defendants,  said  that  the  advances  by  the  bank  to 
Hankey  were  made  in  pursuance  of  an  agreement  that 
the  schooner,  and  the  £1000  lent  to  Barnard,  should  be 
a  security  for  the  repayment  of  them.  Whether  these 
advances  were  so  made,  or  not,  was  submitted  as  a  distinct 
question  to  the  jury,  who  decided  it  in  the  affirmative. 
As  there  was  evidence  to  support  such  finding,  we 
declined  to  interfere  with  it,  and,  during  the  argument, 
we  intimated  that  that  finding  disposed  of  the  present 
motion  so  far  as  Bamard^s  loan  was  concerned.  That 
such  is  the  case  is  abundantly  clear  on  the  authorities. 
It  is  correctly  stated  in  Fisher  on  Mortgages,  page  45, 
that  "  A  person  entitled  to  a  debt,  or  chose  in  action,  or 
equitably  entitled  to  a  fund,  may  create  a  security  thereon, 
not  countermandable,  in  favour  of  a  third  person  either 
by  agreement  with  him,  or  by  an  order  upon  the  debtor 
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1S76.  or  holder  of  the  fund,  to  pay  it  to  the  assignee,  by  which 

JdAOKExizxE        agreement  or  order  after  notice  thereof  'the  debtor  or 

^*  holder  of  the  fund  will  be  bound.     Such  an  agreement. 

City  Bavk.        if  it  be  clearly  proved,   may  be  verbal  as  well  as  in 

writing.     .     .     .     And  provided  the  intention  be  clear, 

no  particular  form  of  words  is  necessary." 

Bums  V.  Carvalho  (a)  is  one  of  the  cases  by  which 
that  statement  of  the  law  is  supported,  and  the  principle 
is  recognised  in  Malcolm  v.  ScoU  (6)  and  Fidd  v.  Me- 
gaw  (c).  So  far,  therefore,  as  regards  this  part  of  the 
plaintiffs  claim,  his  application  for  a  new  trial  must  fail ; 
because  there  was  a  vaild  equitable  assignment  to  the 
bank  of  the  £1000  due  by  Barnard  for  a  present  con- 
sideration ;  that  is  to  say,  the  agreement  to  make  the 
future  advances.  The  money  having  been  paid  to  the 
bank  in  pursuance  of  this  assignment  cannot  be  recovered 
by  the  plaintiff,  although  such  payment  was  made  within 
sixty  days  of  the  insolvent's  sequestration. 

The  schooner  in  respect  of  which  the  plaintiff  sought 
to  recover  the  sum  of  £520 — her  value  at  the  time  of 
the  conversion — was  mortgaged  to  the  defendants  on  the 
2nd  of  October,  1873.  within  sixty  days  of  Hankey*s 
sequestration.  That  mortgage  would,  of  course,  have 
been  invalid  under  the  provisions  of  the  Insolvent  Act, 
5  Vic,  No.  17,  as  having  been  given  for  a  pre-existing 
debt,  unless  it  had  been  so  given  in  pursuance  of  a 
previous  agreement  on  the  base  of  which  the  advances 
to  Hankey  were  made.  The  jury  found  that  it  was  so 
given,  and  that  transaction  will  therefore  stand  in  the 
same  position  as  the  money  lent  to  Barnard  ;  unless  there 
exist  some  other  grounds  on  which  it  may  be  impeached. 

The  plaintiff  relies  on  the  5th  and  14th  sections  of  the 
City  Bank  Act,  as  containing  provisions  which  render 
the  mortgage  of  the  schooner  to  the  defendants  of  no 
avail  to  vest  the  property  in  them  or  entitle  them  to 
retain  the  proceeds  of  her  sale.  The  former  of  these 
sections  enacts  that  ^'  it  shall  not  be  lawful  for  the  said 


(a)  4  Myl.  A  dr.,  600  (6)  3  Hare,  62 

(c)  L.  R;  4,  C.  P.,  662 
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company  to  advance  or  lend  any  money  upon  the  security  1870- 


of  lands,  or  houses,  or  ships,  nor  to  own  ships."     There  is         MAOKSNasis 
a  proviso  to  the  same  section  "  that  nothing  herein  con-  v. 

tained  shall  be  taken  or  construed  to  prevent  the  said  qj^^  Bank. 
company  ....  from  taking,  holding,  and  enjoying 
to  them  and  their  successors  for  any  estate,  term  of  years, 
or  interest,  for  the  purpose  of  reimbursement  only,  and 
not  for  profit,  any  lands,  houses,  or  other  hereditaments, 
or  any  merchandise,  or  ships,  which  may  be  taken  by  the 
company  in  satisfaction,  liquidation,  or  discharge  of  any 
debt  due,  or  to  become  due,  to  the  company,  or  from 
selling,  conveying  and  assuring  the  same  as  occasion 
may  require.'*  By  the  latter  section  it  is  enacted  that 
''  it  shall  be  lawful  for  the  said  company,  notwithstanding 
any  statute  or  law  to  the  contrary,  and  notwithstanding 
any  clause  or  provision  herein  contained  ....  to 
take  and  to  hold  until  the  same  can  be  advantageously 
disposed  of,  for  the  putpose  of  reimbursement  only,  and 
not  for  profit,  any  lands,  houses,  and  other  real  estate, 
merchandise,  and  ships  which  may  be  so  taken  by  the 
said  company  in  satisfaction,  liquidation,  or  discharge 
of  any  debt  due  to  the  company,  or  as  security  collareral 
to  any  bill  or  promissory  note,  or  in  security  for  any  debt 
or  liability  bona  fide  incurred  or  come  under  previously, 
and  not  in  anticipation  or  expectation  of  such  security, 
but  not  for  any  other  purpose,  and  to  sell,  convey, 
assign,  assure,  and  dispose  of  such  houses,  offices,  build- 
ings, lands,  hereditaments,  or  other  real  estate,  merchan- 
dise, and  ships,  as  occasion  may  require."  It  was 
contended  during  the  argument  that  this  prohibition 
against  taking  ships  and  certain  other  properties  as 
security  was  to  be  regarded  as  merely  an  internal  regu- 
lation of  the  bank,  which  could  have  no  bearing  upon 
the  bank's  contracts  with  other  parties.  That  this  is  not 
so  appears  by  the  judgment  of  the  Privy  Council  in  the 
National  Bank  of  Australasia  v.  Cherry  (a).  In  that 
case  the  provisions  of  the  Bank's  Act  were  similar  to  the 
provisions  of  the  Act  in  question  in  this  caf>e,  and  their 

(a)  7  Moore  P.  C.  N.  S.,  91  ;  and  L.R.   3,  P.  C,  299 
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1876.  LordshipB  speak  of  them  as  follows  : — '*  Now  in  the  first 

MACKSKa^         place  it  was  contended  that  the  enactments  contained  in 
V.  this  clause  were  not  founded  upon  any  considerations  of 

City'^nk  l^viblic  policy,  but  were  simply  regulations  for  the  in- 
ternal management  of  the  bank  as  between  itself  and  its 
shareholders,  and  they  were  to  be  considered  as  rules 
merely  for  the  conduct  of  the  directors  and  altogether 
unaffected  by  those  considerations  of  public  policy  which 
might  lead  to  a  wider  construction  of  the  Act. 

"  Their  Lordships  are  unable  to  adopt  that  argument. 
They  cannot  but  see  in  this  clause  that  there  was  some 
object  on  the  part  of  the  Legislature  to  regulate  indeed 
the  internal  management  of  the  affairs  of  the  bank ;  but 
to  regulate  the  affairs  not  merely,  if  at  all,  with  reference 
to  the  interests  of  the  shareholders  ;  for  it  is  difficult  to  see 
how  the  interests  of  the  shareholders  could  be  prejudiced 
by  taking  securities  of  this  kind,  but  rather  to  regulate 
their  affairs  with  some  regard  to  the  interests  of  the 
public  who,  for  some  reason  or  other  which  is  not  for 
their  Lordships  to  speculate  upon,  are  by  this  Act 
supposed  to  have  an  interest  in  confining  the  bank  to 
making  advances  of  money  without  those  solid  items  of 
security  which  are  specified  in  this  clause. 

"  It  appears,  therefore,  to  their  Lordships  that  there 
are  considerations  of  public  policy  involved  in  this  clause, 
but  it  is  also  true  to  say  that  those  considerations  of 
public  policy  look  to,  and  deal  with,  the  management  of 
the  bank,  and  have  for  their  object  the  limitation  of  the 
powers  and  authorities  of  the  bank. 

'*  That  being  so,  and  without  for  the  present  turning 
to  the  facts  of  this  particular  case,  it  would  seem  to  have 
been  the  object  of  the  Legislature  in  this  clause  not  to 
make  void  the  contracts  for  such  advances  as  between 
the  bank  and  their  customers,  in  the  same  way  that  in 
former  times  contracts  open  to  the  objections  of  the 
usury  laws  were  made  void,  but  rather  to  make  it  some- 
thing— uUra  vires — ^the  bank  to  take  upon  the  occasion 
of  contracts  for  those  advances  securities  of  the  kind 
mentioned  in  this  section." 
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Their  Lordships  then  went  on  to  point  out  the  dis-  1876. 


tinction  made  in  the  Act  between  a  security  taken  for  a         MAOKBNzns 
debt  already  incurred,  and  a  security  taken  for  further  v. 

advances.  Their  Lordships  assumed  that  the  latter  q^,^  Baitk. 
would  be  ^^  uUra  vires  the  bank,  in  consequence  of  the 
enactments  of  the  7th  clause  of  the  Act ;  "  but  they  held 
that  the  transaction  in  question  before  them  was  one  in 
which  security  was  taken  by  the  bank  "  for  a  debt  or 
liability  bona  fide  incurred  and  come  under  previously, 
and  as  such  would  be  warranted  by  that  section." 

Their  Lordships,  while  thus  deciding  against  the 
argument  that  the  prohibition  against-  taking  the  se- 
curities in  question  was  a  mere  internal  regulation  of  the 
bank,  and  while  stating  what  wotdd  seem  to  be  the 
object  of  the  Legislature,  and  while  assuming  the  taking 
of  the  security,  specified  to  cover  future  advances  to  be 
ultra  vires ;  do  not  say  anything  about  the  right  of  the 
bank  to  hold  or  dispose  of  the  property  so  taken,  con- 
trary to  the  provisions  of  the  Act.  That  question  is 
altogether  untouched  by  this  judgment. 

In  the  case  of  Ayres  v.  The  South  Australian  Banking 
Company  (a),  a  question  arose  upon  a  clause  in  the 
charter  of  that  bank  to  the  effect  that  it  should  not  be 
lawful  for  the  bank  to  lend  or  advance  money  on  the 
security  of  lands,  houses,  or  other  real  property,  or  of 
ships  or  merchandise^  A  preferable  lien  on  wool  had 
been  given  to  the  bank  under  a  South  Australian 
enactment,  and  it  was  contended  that  the  clause  of  the 
charter  referred  to,  made  it  unlawful  to  advance  on  such 
a  security.  The  observations  of  their  Lordships  on  this 
point  are  as  follows : — "  Another  objection  was  taken  by 
Mr.  Manisty,  on  the  terms  of  the  charter — the  clause  in 
the  charter  which  says  it  shall  not  be  lawful  for  the  bank 
to  make  advances  on  merchandise.  Now  unqestionably 
a  great  many  questions  might  be  raised  on  the  effect  of 
that  clause  in  the  charter  which  may  be  of  very  great 
importance,  but  which  also  being  of  great  difficulty, 
their  Lordships  do  not  think  it  necessary  to  give  any 

(o)  7  Moore  P.C.  N.  S.,  432  ;  L.R.,  3  S.  C,  P.  C,  648 
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1876.  opinion  upon.     There  may  be  a  question  as  to  what  are 

Mackknzik         *^®    transactions  which  come  really  within  the  clause, 
v..  and  whether  this  particular  case  does  come  within  it. 

City  ^nx  There  may  be  also  a  question  whether  under  any  circum- 
stances the  effect  of  violating  such  a  provision  is  more 
than  this,  that  the  Crown  may  take  advantage  of  it  as  a 
forfeiture  of  the  charter,  but  the  only  point  which  it 
appears  to  their  Lordships  is  necessary  to  be  determined 
in  the  present  case  is  this,  that  whatever  effect  such  a 
clause  may  have  it  does  not  prevent  property  passing, 
either  in  goods  or  in  lands,  under  a  conveyance  or 
instrument  which  under  the  ordinary  circumstances  of 
the  law  would  pass  it.  The  only  defence  which  can  be 
set  up  here  (there  is  no  plea  of  illegality)  is  under  the 
plea  of  not  possessed,  that  the  right  of  property  and  the 
right  of  possession  never  passed  to  the  plaintiffs.  Their 
Lordships  are  of  opinion  that  whatever  other  effect  it  has 
it  cannot  have  the  effect  of  preventing  the  property 
passing.  If  that  were  otherwise,  the  consequences 
might  be  most  lamentable,  because  if  the  property  never 
passed  to  them  they  could  not  themselves  convey  any 
property  to  third  persons.  Transactions  of  the  most 
honest  description  might  be  set  aside.  They  might  do 
what  is  a  very  common  thing,  make  advances  and  take 
bills  of  exchange  with  the  bills  of  lading  attached.  If  it 
is  to  be  said  that  the  property  in  the  goods  mentioned  in 
the  bill  of  lading  does  not  pass  to  them,  then  any  pur- 
chaser to  whom  they  might  sell  the  goods  under  the  bill 
of  lading  would  get  no  title,  and  the  original  owner, 
who  had  received  the  full  proceeds  of  the  goods  or  a 
large  advance  upon  them  might  say,  *  Oh,  the  property 
never  passed  to  the  South  Australian  Bank,  and  there- 
fore  it  never  passed  to  you.'  Mr.  Manisty  admitted 
that  he  could  find  no  authority  for  the  proposition  that 
any  violation  of  such  a  condition  of  a  charter  would 
prevent  the  property  or  goods  passing  to  the  persons  to 
whom  an  instrument,  otherwise  valid,  professed  to  pass  it, 
and  their  Lordships  are  of  opinion  that  whatever  other 
effect  the  violation  of  such  a  condition  may  have,  it  has 
not  the  effect  of  preventing  the  property  in  the  gooda 
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passing,  or  of  pieventing  an  action  of  trover  being  main-  ^^^^- 

tained  if  there  is  a  wrongful  conversion."  Mackenzie 

V. 

The  prohibition  in  this  case  was  contained  in  a  charter  The 

and  not  in  an  Act,  and  this  case  therefore,  no  more  than 
the  case  of  the  National  Bank  of  Australasia  v.  Cherry 
decides  the  point  whether  the  bank  can  hold  or  dispose 
of  property  which  it  is  prohibited  by  an  A(^  from 
taking.  The  power  of  the  Crown  and  the  power  of  the 
Legislature  are  different  things.  The  Crown  has  no 
authority  to  declare  that  a  contract  or  transfer,  valid  by 
the  common  law,  shall  not  be  entered  into  or  made,  but 
the  Legislature  has  such  authority,  and  its  directions, 
when  adequately  expressed,  are  binding  upon  all  parties^ 
and  must  be  obeyed.  "  Where  a  provision,"  says  Mr. 
Justice  Bayley  in  Bensley  v.  Bignold  (a),  *'  is  enacted 
for  public  purposes,  I  think  it  makes  no  difference 
whether  the  thing  be  prohibited  absolutely  or  under  a 
penalty.  The  public  have  an  interest  that  the  thing 
shall  not  be  done."  "  Every  contract,"  says  Lord  Chief 
Justice  Holt,  in  Bartlett  v.  Vinor  {b),  "  made  for  or 
about  any  matter  or  thing  which  is  prohibited  and  made 
unlawful  by  any  statute,  is  a  void  contract,  though  the 
statute  does  not  mention  that  it  shall  be  so,  but  only 
inflicts  a  penalty  on  the  defaulter."  There  are  numerous 
cases  which  support  these  views,  but  it  requires  no  case 
to  establish  the  position  that  the  plain  directions  of  a 
statute  must  be  obeyed.  In  words,  free  from  all  am- 
biguity, the  Legislature  of  this  colony  has  enacted  that 
it  shall  not  be  lawful  for  the  City  Bank  to  advance  or 
lend  money  on  the  security  of  ships  or  to  own  ships. 
Having  given  this  general  direction,  the  Legislature 
then  qualifies  it,  by  empowering  the  bank  to  take  and 
hold  for  the  purpose  of  reimbursement  only,  and  not  for 
profit,  any  ships  that  may  have  been  taken  in  satisfac- 
tion, liquidation,  or  discharge  of  any  debt  due  to  the 
company,  or  as  collateral  security  to  a  bill  or  promissory 
note,  or  in  security  for  a  debt  previously  incurred,  and 
not  in  anticipation  or  expectation  of  such  security,  but 
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1876.  not  far  any  other  purposes.    In  other  words,  except  for 

Mackenzie  *^®  purposes  specified  it  is  declared  that  it  shall  not  be 
V.  lawful  for  the  bank  to  take  or  hold  ships.     They  may 

City  Bank.  **^®  them  in  payment  of  a  debt ;  they  may  take  them  as 
a  collateral  security  to  a  bill  or  promissory  note,  or  as 
security  for  a  past  debt,  and  they  may  sell  them  when 
so  taken,  but  they  cannot  make  advances  on  the  security 
of  them  alone.  That,  it  is  expressly  said,  they  shall  not 
do,  but  that  is  what  was  done  in  this  case ;  for  according 
to  the  evidence  of  Mr.  NeiU,  the  advances  by  the  bank 
to  Hankey  were  made  in  pursuance  of  an  agreement 
that  the  schooner  and  the  £1000  lent  to  Barnard, 
should  be  a  security  for  their  repayment.  They  took 
the  vessel  not  as*  a  security  for  a  past  debt,  not  in  pay- 
ment of  a  debt,  not  as  collateral  security  to  a  bill  or  note  ; 
but  as  security  for  money  lent  on  the  faith  of,  and  there- 
fore in  anticipation  and  expectation  of,  such  security. 

I  am  of  opinion  that  under  these  circumstances  the 
transfer  by  Hankey  to  [them  is  void  because  if  allowed 
to  remain  valid,  the  plain  directions  of  the  statute  will 
be  disobeyed,  and  such  disobedience  nothing  short  of 
another  Act  can  sanction. 

It  follows  I  think  from  this,  that  the  plaintiff  is 
entitled  to  recover  as  Hankey* s  assignee.  Hankey  him- 
self, if  he  had  not  become  insolvent,  would  have  been 
estopped  from  disputing  his  own  transfer  to  the  bank; 
but  his  assignee  representing  his  other  creditors  who 
were  not  parties  to  this  transaction,  is  not  precluded 
from  claiming  as  part  of  Hankey^s  estate  this  schooner, 
the  property  in  which  the  defendants  did  not  acquire. 
As  it  did  not  become  the  defendants'  property  it  must 
have  remained  HankeyU,  and  so  have  passed  to  the 
plaintiff. 

It  can  make  no  difference  in  the  result  that  Hankey 
himself  bought  the  schooner  from  the  bank  who  held 
her  under  a  mortgage  from  her  previous  owner,  for  in 
the  absence  of  evidence  to  the  contrary,  it  must  be 
presumed  that  this  mortgage  was  made  in  accordance 
with  the  provisions  of  the  Act,  either  as  a  collateral 
security  or  as  a  security  for  a  pre-existing  debt.     Even 


Digitized  by 


Google 


CASES  AT  LAW.  13 

ii  it  were  otherwise,   the  bank  (the  defendants  in  this  1876. 

case)  would  be  estopped  from  disputing  the  validity  of  its         Maokenzte 

own  transfer  to  Hankey  through  whom  the  plaintiff  claims.  v. 

Thk 
For  these  reasons  I  am  of  opinion  that  his  Honor  was        City  Bakk. 

in  error  in  telling  the  jury  that  the  bank  could  under 

the  circumstances  proved,  be  the  holders  of  the  schooner, 

and  that,  therefore,  so  far  as  relates  to  the  issues  on  the 

first  three  counts,  the  verdict  ought  to  be  set  aside  and  a 

new  trial  granted. 

Habgbave,  J.  This  cause  was  tried  before  his  Honor 
Mr.  Justice  Faucett  on  November  27,  last  year,  and 
after  full  investigation,  the  jury  returned  a  verdict  for  the 
defendants.  The  plaintiff  moved  for  a  rule  nisi  for  a  new 
trial  on  the  8th  December,  on  the  grounds — ^first,  that  the 
verdict  was  against  the  evidence ;  and  secondly,  that  the 
Judge  ought  to  have  directed  the  jury  in  several  respects 
differently  from  what  he  did;  but  the  verdict  was 
supported  by  this  Court  as  pot  being  against  the  evi- 
dence, though  the  rule  was  granted  on  the  second  ground 
of  misdirection  by  the  Judge,  so  as  to  bring  the  pionts  of 
law  of  the  case,  and  especially  the  construction  of  the  5th 
and  I4th  sections  of  the  City  Bank  Act,  under  the  con- 
sideration of  the  full  Court. 

The  5th  section  of  the  City  Bank  Act,  27  Vic,  1864, 
empowers  the  company  "  to  carry  on  the  business  of  a 
bank  of  issue,  discount,  and  deposit,  &c.,  and  to  make 
loans  on  pledges  of  merchandise  and  securities,  &c.,  or  on 
personal  security,  &c.,  &c.,  and  generally  to  transact  all 
such  other  business  as  it  is,  or  shall,  or  may  at  any  time 
hereafter  be  usual  and  lawful  for  banking  establishments 
to  do  or  transact,  &c. ;  but  it  shall  not  be  lawful  for  the 
company  to  advance  or  lend  any  money  upon  the  security 
of  lands  or  houses  or  ships  nor  to  own  ships,  &c.,  nor  to 
employ  any  part  of  the  funds  in  the  purchase  of  any 
lands,  houses,  or  other  real  or  leasehold,  &c.  Pro- 
vided nothing  herein  contained  shall  invalidate  any 
lien  acquired  or  to  be  acquired  by  this  bank  by  way 
of  equitable  mortgage  upon  any  deposit  of  deeds  or 
other  documents   as   collateral   security,   nor   any  right, 
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1876.  claim,    or   title   to   lands   or   other   property   by    virtue 

Mackenzie         ^^  ^^7  niortgage,   Ac.,   as  security  collateral,   &c.,   Ac.  ; 
V.  nor   to   their   holding   estates,    &c.,   or  for   the   purpose 

City  ^nk.  ^^  reimbursement,  and  not  for  profit,  &c.,  in  satis- 
faction, liquidation,  or  discharge  of  any  debt  due  or  to 
become  due  to  the  company,  or  from  selling,  conveying, 
or  assuring  the  same  as  occasion  may  require.  And  it  is 
hereby  declared  that  all  such  liens,  mortgages,  rights, 
claims,  and  holdings  shall  be  valid  accordingly." 

The  14th  section  of  the  City  Bank  Act  is  as  follows  : — 
"  It  shall  be  lawful  for  the  said  company,  notwithstanding 
any  statute  or  law  to  the  contrary,  and  notwithstanding 
any  clause  or  provision  herein  contained,  to  purchase, 
take,  hold,  and  enjoy  to  them  and  their  successors,  for 
any  estate,  term  of  years,  or  interest,  any  houses,  offices, 
buildings,  lands,  and  other  hereditaments  necessary  or 
proper  for  the  purpose  of  managing,  conducting,  and  carry- 
ing on  the  affairs,  concerns,  and  business  of  the  said 
company,  and  also  to  take  and  to  hold  until  the  same  can 
be  advantageously  disposed  of,  for  the  purpose  of  reim- 
bursement only,  and  not  for  profit ;  any  lands,  houses, 
and  other  real  estate,  merchandise,  and  ships  which  may 
be  so  taken  by  the  said  company,  in  satisfaction,  liquid- 
ation, or  discharge  of  any  dAt  due  to  the  company,  or  as 
security  collateral  to  any  bill  or  promissory  note,  or  in 
security  for  any  debt  or  liability  bona  fide  incurred  or  come 
under  previously  and  not  in  anticipation  or  expectation 
of  such  security ;  but  not  for  any  other  purposes  ;  and  to 
sell,  convey,  assign,  assure,  and  dispose  of  such  houses, 
offices,  buildings,  lands,  hereditaments,  and  other  real 
estate,  merchandise,  and  ships,  as  occasion  may  require." 
Now,  as  these  two  sections  of  the  City  Bank  Act  are 
commensurate,  and  substantially  to  the  same  effect  as 
section  3  of  the  Bank  of  New  South  Wales  Act,  14  Vic. 
(1850),  as  amended  and  extended  by  section  2  of  27  Vic. 
(1864) ;  also  with  section  2  of  the  Commercial  Bank 
Act,  11  Vic.  (1848),  and  with  section  3  of  the  Australian 
Joint  Stock  Bank  Act,  17  Vic.  (1853),  it  is  obvious  that 
the  most  important  questions  possible  are  now  under  the 
consideration  of  this  Court ;   the  decision  upon  which  will 
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not  meiely  affect  the  validity  and  binding  effect  of  this  1876. 

transaction  between  Mr.   NeiU,  as  manager  of  the  City         Mackenzie 

Bank,    and    Mr.    Hankeyy    with    reference    to    the    ship  v. 

"Rosebud,"  as  mortgaged  by  Mr.  Hankey  to  Mr.  Neill        qj^^  Bask. 

on  the  2nd  of  October,  1873 ;   and  as  to  the  £942  38.  9d. 

representing  the  £1000  mentioned  in  the  evidence,  and 

the  right  of  the  bank  to  retain  these  particular  securities 

as   against    the    plaintiff,    the    official    assignee    of    Mr. 

Hankey;    but  that  our  decision  will  indirectly  affect  all 

onr  Sydney   banking  transactions  in   their  innumerable 

business  relations,  where  the  banks  hold  any  securities 

whatever  for  any  debts  to  the  banks  or  advances  made  to 

their  customers. 

Although  this  Court  has  already  supported  the  verdict 
as  being  according  to  the  evidence,  it  may  be  as  well  to 
mention  that,  in  my  opinion,  it  was  impossible  for  the 
jury  to  return  any  other  verdict  than  one  in  favour  of  the 
bank.  The  letter  of  Mr.  Hankey  to  Mr.  NetU :  "You 
have  the  '  Rosebud,'  and  my  £1000,  and  if  I  exhaust 
them,  I  will  replace  them ;  but  in  the  meantime  you 
must  protect  my  cheques."  In  matters  of  this  kind,  as 
between  all  bankers  and  their  customers,  and  also  as 
between  third  parties  in  relation  to  banking  transactions, 
it  is  plain  to  me  that  the  evidence  in  all  such  matters 
must  be  weighed  as  between  men  of  honour,  dealing  with 
each  other  in  all  their  monetary,  and  mercantile,  trans- 
actions upon  principles  of  equity  and  good  conscience; 
not  as  if  between  hostile  parties  always  endeavouring  to 
gain  advantage  in  their  money  transactions  with  one 
another. 

The  position  of  bankers  as  the  great  medium  whereby 
all  our  commimity  obtain  the  benefit  of  "  mercantile 
credit,"  over  and  above  any  property  we  possess,  and 
over  and  above  any  actual  money  deposited  with  them 
is  80  clear  and  independent,  and  most  important,  and 
indeed  essential  element  in  all  our  commercial  transac- 
tions, that  juries  must  maintain,  and  always  have  main- 
tained, the  rights  of  bankers  upon  the  broadest  principles 
of  equity  and  good  conscience. 
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1876.  In  the  present  case  the  jury  have  most  properly  found 

Mackkhzob         *  verdict  for  the  defendants  upon  the  broad  rule  of  equity 

V-  and  good  conscience,  that  the  bank  advanced  their  money 

City  Bank.        ^  ^'  B^^^*  upon  the  security  of  the  '^  Rosebud  "  and 

the  £1000  in  Mr.  Barnard^ a  hands,  and  that  such  property 

passed  to  them  in  all  law  and  equity,  until  their  advance 

was  paid  off. 

There  is,  therefore,  one  point  for  our  consideration^ 
viz.,  whether  the  transaction  was  lawful  or  unlawful ; 
and  I  am  clearly  of  opinion  that,  upon  the  true  construc- 
tion of  the  City  Bank  Act,  there  was  nothing  whatever 
illegal  or  void  in  the  transaction  as  before  the  jury,  upon 
the  evidence ;  and  that  there  is  not  a  single  word  in  any 
part  of  the  City  Bank  Act  to  shew  any  intention  on  the 
part  of  the  Legislature  to  render  such  transactions  illegal 
or  void,  as  contended  for  the  plaintiff. 

In  the  first  place  the  well  known  rule  is  that  no  Judge 
may  insert  into  any  Act  of  Parliament  the  proper  and 
usual  words,  declaring  any  prohibited  transaction  to  be 
"  utterly  void  and  illegal  to  all  intents  and  purposes,"  as 
laid  down  in  Dwarris  on  Statutes,  page  740-3. 

In  the  second  place,  even  where  the  Legislature  has 
used  these  strong  words,  as  in  5  Eliz.,  c.  4,  s.  41,  enacting 
that  all  indentures  of  apprenticeship  made  "  otherwise 
than  as  in  that  Act  directed  shall  be  clearly  void  in  law 
to  all  intents  and  purposes  whatever,"  Lord  Mansfiddy 
in  Ouy  v.  Fdton  (a),  held  upon  the  reason  of  that 
matter  that  such  indentures  outside  the  Statute  were 
only  "  voidable."  Upon  this  point  it  may  be  as  well  to 
cite  the  exact  words  of  Mr.  Dwarria,  page  740-1 :  "  This 
rule  (of  construing  covenants  and  instruments),  declared 
to  be  '  void '  by  statute,  which  is  one  of  rigour,  does  not 
apply  to  different  and  independent  covenants  in  the  same 
instrument,  which  may  be  good  in  part,  and  bad  in  part. 
Thus,  in  Matoys  v.  Leake  (6),  where  a  rector  had 
granted  an  annuity  out  of  his  benefice,  which  was  void 
by  the  statute  13  Eliz.,  c.  20,  which  says,  'that  all 
chargings  of  benefices  with  any  person  shall  be  utterly 

(a)  4  Taunt.,  876  (6)  8  T.  R.,  411  (1790) 
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void,'  he  was  yet  held  liable  upon  his  personal  covenant  1876. 

to  pay  it,  contained  in  the  same  deed,  and  Lord  EUen-         Maokbnzib 
borough  afterwards  said,  in  Kerrison  v.  Cde  (a) ;    '  The  v. 

case  of  Mowys  v.  Leake  is  founded  on  admirable  good  qj^^  ^nk. 
sense  and  sound  law.  The  Court  there  held  that  it  did 
not  affect  the  personal  covenant  to  pay  the  rent  charge, 
but  only  defeated  the  security  of  such  rent  charge  upon 
the  living.'  And  the  Court  adopted  the  same  construc- 
tion in  the  latter  case  upon  the  Ship  Registry  Act,  where 
a  bill  of  sale  transferred  a  ship  by  way  of  mortgage, 
without  reciting  the  certificate  of  registry.  The  words 
of  the  Act  26  Geo.  IIL,  c.  60,  s.  17,  are,  '  that  the  bill 
or  other  instrument  of  sale  shall  be  utterly  null  and  void, 
to  all  intents  and  purposes,'  if  the  certificate  of  registry 
be  not  truly  recited  therein.  It  was  held  that  the  object 
of  the  Act  was  suj£ciently  answered  by  holding  void  so 
much  of  the  instrument  as  was  meant  to  convey  the 
property  in  the  ship, '  that  part  of  it  only  which  operated 
as  a  bill  of  sale ;  and  that  the  mortgagor  might  be  sued 
upon  his  personal  covenant  contained  in  the  same  in- 
strument for  the  repayment  of  the  money  lent.  For,  to 
go  further  than  to  hold  that  the  transfer  shall  be  void 
and  to  vacate  the  collateral  covenant  for  the  payment  of 
the  money  lent,  would  be  going  beyond  the  reason  and 
object  of  the  Legislature,  in  order  to  work  injustice.^ " 

So  in  these  banking  statutes,  it  seems  to  me,  that  the 
general  object  of  the  Legislature  was  simply  to  confine 
these  banking  companies  to  their  fair  and  legitimate 
business  as  bankers,  and  to  allow  their  ownership  of  real 
and  personal  property  only  so  far  as  being  "  collateral "  to 
such  business  as  bankers ;  but  excluding  all  banks  from 
all  accumulations  of  real  and  personal  property  into  their 
hands  either  by  way  of  investment  or  by  way  of  trading 
"for  profit"  as  against  all  other  members  of  the  com- 
munity. With  these  general  intentions  of  the  Legisla- 
ture, no  interpretation  ought  ever  to  be  put  upon 
directions  in  Banking  Acts  which,  as  Lord  EUenborough 

(a)  8  East.,  234  (1807) 
B— U 
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1876.  says,  must  "  work  injustice,"  and  certainly  without  ad- 

Mackekzub         vantage  to  any  one. 

V. 

The  The  omission  of  any  penalty  enacted  by  the  Legislature 

City  Bank  ^^  ^^^  prohibited  Act,  instrument,  or  contract,  is  also,  as 

Mr.  Dwarris  points  put,  the  clear  test  that  the  contract, 
Act,  or  instrument  itself  is  not  ifso  facto  void,  but  only 
voidable.  In  the  next  place,  the  transaction,  in  itself, 
between  Mr.  Hankey  and  the  bank,  seems  to  me  to  be 
one  of  the  most  ordinary  transactions  of  daily  occurrence 
in  every  commercial  city,  and  altogether  without  the 
suggestion  of  any  ground  for  being  prohibited  by  the 
Legislature  as  causing  the  slightest  inconvenience  or 
mischief  to  any  one  in  the  world.  On  the  contrary,  such 
transactions  are  full  of  hourly  advantage  and  benefit  to 
everyone  engaged  in  any  business  transaction  whatever, 
where  personal  property,  money,  and  credit  are  inter- 
changeably dealt  with  through  the  medium  of  bankers, 
as  representing  the  floating  money  capital  of  our  com- 
munity. Far  from  being  prohibited  by  the  Legislature, 
it  seems  to  me  that  it  is  impossible  for  any  commercial 
community  in  the  world  to  carry  on  any  business  trans- 
actions whatever,  if  any  impediment  or  restriction  be 
placed  on  such  transactions,  where  parties  are  acting 
bona  fide  between  themselves  or  with  their  bankers. 
The  case  of  Mercer  v.  Petersen  (a),  confirmed  on  appeal 
to  the  Exchequer  Chamber  (&),  strongly  supports  this 
verdict  on  "  the  honesty  of  the  transaction,"  as  Chief 
Baron  KeUy  said,  and  also  *  in  '*  the  intention  of  the 
parties,"  as  Lord  Chief  Justice  Cockburn  said,  "  they 
contemplated  a  further  advance,  although  there  was  no 
stipulation  then  that  it  should  be  made,  and  therefore  no 
obligation  on  the  defendant's  part  to  make  it,  though 
afterwards  actually  made." 

The  legal  construction  to  be  put  upon  such  sections 
and  provisoes,  as  now  under  consideration,  seems  to  me 
to  be  settled  by  the  very  recent  decision  of  the  Privy 
Council  in  Ayres  v.  S.  A.  Bank  Co,  (c),  which,  though 

(a)  L.  R.,  2  Ex.,  304  (1876)       (6)  L.  R.,  8  Exch.,  104  (1868) 
(c)  L.  R.,  3  P.  C.  648  (1871) 


Digitized  by 


Google 


CASES  AT  L^W.  19 

upon  a  chartered  bank«  is  clearly  applicable  equally  to  1876. 

any  statutory  bank.     I  will  quote  the  whole  judgment  :• —         Mackekdid 
*'  There  may  be  a  question  (says  their  Lordships)  whether  v. 

under  any  circumstances,  the  effect  of  violating  such  a  q^,^  Bank. 
provision  is  more  than  this,  that  the  Crown  may  take  an 
advantage  of  it  as  a  forfeiture  of  the  charter.  But  the 
only  point  which  it  appears  to  their  Lordships  is  neces- 
sary to  be  determined  in  the  present  case  is  this,  that 
whatever  effect  such  a  clause  may  have,  it  does  not 
prevent  property  passing,  either  in  goods  or  in  lands, 
under  a  conveyance  or  instrument  which,  under  the 
ordinary  circumstances  of  law,  would  pass  it. 

"  The  only  defence  which  can  be  set  up  here  (there  is 
no  plea  of  illegality)  is  under  the  plea  of  not  possessed ; 
that  the  right  of  property,  and  the  right  of  possession 
never  passed  to  the  plaintiffs.  Their  Lordships  are  of 
opinion,  that  whatever  other  effect  it  has,  it  cannot  have 
the  effect  of  preventing  the  property  passing. 

"  If  that  were  otherwise,  the  consequence  might  be 
moflEt  lamentable,  because  if  the  property  never  passed  to 
them,  they  could  not  themselves  convey  any  property  to 
third  persons.  Transactions  of  the  most  honest  descrip- 
tion might  be  set  aside. 

"  They  might  do  what  is  a  very  common  thing — ^make 
advances,  and  take  bills  of  exchange  with  the  bills  of 
lading  attached.  If  it  is  to  be  said  that  the  property  in 
the  goods  mentioned  in  the  bill  of  lading  does  not  pass 
to  them,  then  any  purchaser  to  whom  they  might  sell  the 
goods  under  the  bill  of  lading  would  get  no  title,  and  the 
original  owner  who  had  received  the  full  proceeds  of  the 
goods,  or  a  large  advance  upon  them,  might  say :  '  Oh, 
the  property  never  passed  to  the  South  Australian  Bank, 
and  therefore  it  never  passed  to  you.'  Mr.  Manisty 
admitted  that  he  could  find  no  authority  for  the  propo- 
sition— ^that  ^ny  violation  of  such  a  condition  of  a  charter 
would  prevent  the  property  in  goods  passing  to  the  person 
to  whom  an  instrument,  otherwise  valid,  professed  to  pass 
it;  and  their  Lordships  are  of  opinion  that  whatever 
other  effect  the  violation  of  such  a  condition  may  have,  it 
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1876.  has  not  the  efiect  of  preventing  the  property  in  the  0oods 

MAOKKiraiK         passing,  or  of  preventing  an  action  of  trover  being  main- 

V.  tained  if  there  is  wrongful  conversion." 

City  Bank.  ^^^  although  "  the  plea  of  illegality  "  may  be  said  to 

be  here  fully  before  this  Court  by  this  rule  ;  upon  the  con- 
struction of  the  Bank  Act,  I  have  already  stated  that  the 
words  do  not  appear  to  me  to  be  capable  of  such  absolute 
illegality,  certainly  not  so  as  to  afiect  the  civil  rights  of 
parties  outside  the  company  itself  as  in  the  present  case  ; 
and  even  if  the  words  "  illegal  and  void  "  were  here,  their 
Lordships'  judgment  in  the  last  cited  case  is  quite  con- 
clusive against  the  plaintiff  in  this  case. 

Lastly,  the  decision  of  the  Queen's  Bench  in  the  case 
of  Prince  of  Wales  Assurance  Company  v.  Harding  (a), 
as  delivered  by  Lord  CampbeU,  shews  clearly  that  all  such 
statutory  directions  and  provisions,  as  the  present,  are 
mere  administrative  directions  and  provisions  for  the 
guidance  of  the  shareholders  of  the  bank  as  between 
themselves,  and  do  not  render  illegal,  or  nugatory,  any 
transactions  like  the  present.  Other  cases  have  confirmed 
this  decision. 

For  these  reasons  I  am  clearly  of  opinion  that  the 
directions  of  Mr.  Justice  Faucett  were  perfectly  right  in 
law,  and  that  the  verdict  for  the  defendants  ought  not  to 
be  interfered  with,  and  this  rule  discharged  with  costs. 

Faucett,  J.  This  action  is  brought  by  the  plaintiff, 
as  official  assignee  of  one  Frank  George  Hankeyy  an 
insolvent,  to  recover  the  sum  of  £942  ds.  9d.,  alleged  to 
have  been  paid  by  the  insolvent  to  the  bank  within  sixty 
days  before  the  sequestration  of  the  estate ;  and  also  the 
sum  of  £520,  as  the  value  of  a  schooner  called  the 
'^  Rosebud,"  mortgaged  by  the  insolvent  to  the  bank, 
also  within  sixty  days  before  the  sequestration  of  his 
estate — each  transaction  it  is  said  having  the  effect  of 
preferring  the  bank  to  the  other  creditors.  The  trial 
took  place  before  me,  when  a  verdict  was  returned  for 
the  defendants.     The  present  motion  is  for  a  new  trial, 

(a)  27  L.  J.,  N.  S.,  Q.  B.,  297  (1868) 
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on  the   ground  of  alleged  miBdirectionB.    According  to  1876. 

the  evidence — chiefly  that  of  Mr.  NeM — ^the  claima  arose         Mackknhk 
under  the  following  circumBtancee : —  v. 

In  the  beginning  of  March,  1873,  Mr.  Hankey,  the  q,^^  Bakx. 
insolvent,  was  introduced  to  Mr.  WiUiam  NeOl,  the 
manager  of  the  City  Bank.  He  afterwards  brought 
letters  to  Mr.  NeiU,  advising  him  of  his  father^s  death, 
and  of  his  getting  a  legacy  of  £5000  and  accruing 
interest.  The  necessary  papers  were  signed  by  Hankey  ; 
and  the  money,  amounting  to  £5066,  duly  came  into  the 
hands  of  the  agents  of  the  City  Bank  in  London.  In  the 
meantime  the  bank  made  advances  to  Hankey  on  account 
of  it,  and  these  advances  reduced  the  amount  coming  to^ 
him  on  the  2nd  of  July,  1873,  when  they  received  the 
advice  that  the  money  had  been  paid  to  their  agents  to 
the  sum  of  £3740  13s.  9d.,  with  which  sum  the  bank 
then  credited  him. 

About  March,  1873,  Mr.  NeiU,  at  Hankey*8  request, 
purchased  some  mining  shares  which  he  held  as  trustee 
for,  him  or  Mrs.  Hankey;  and  about  the  same  time 
Hankey  told  Mr.  NeiU  that  he  wished  to  place  £1000 
at  interest  in  such  a  way  that  it  might  be  easily  conver- 
tible, should  he  want  it ;  his  object  being  that  Mr.  NeiU 
should  keep  it  in  trust  for  his  wife.  Mr.  NeiU  advised 
him  to  go  to  a  solicitor  and  get  a  formal  instrument  of 
trust  executed,  but  no  such  instrument  was  drawn  up. 
Subsequently,  the  £1000  was  lent  to  Mr.  Barnard  at  7 
per  cent,  interest,  on  his  giving  security  over  his  personal 
property,  and  undertaking  to  give  it  up  on  demand,  and 
a  cheque  for  the  amount,  dated  the  30th  of  June,  1873, 
was  drawn  by  Hankey  in  favour  of  Mr.  Barnard,  and 
paid  by  the  bank.  A  memorandum,  acknowledging  the 
receipt  of  the  money,  and  giving  security  over  his  personal 
property,  as  agreed  on,  was  given  by  Mr.  Barnard  to 
Mr.  NeiU.  Mr.  Barnard  said  that  he  beUeved  that  the 
acknowledgment  was  to  Mr.  NeiU  as  trustee,  and  that  he 
understood  that  the  interest  was  to  be  paid  to  Mrs. 
Hankey ;  and  in  fact  one  quarter's  interest  was  paid  to 
her.  In  the  course  of  a  few  months,  Hankers  account 
at    the    bank    was    considerably    overdrawn;   and    Mr. 
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1876.  Barnard  being  caUed  upon  by  Neill  to  pay  the  £1000, 

Mackbnzie         f^^^  ^™  ^  cheque  for  the  amount  less  a  small  sum, 

V.  which  Eankey  owed  his  firm,  and  Neill  gave  him  back 

Ccrr  BAinc.        ^  memorandum,  which  he  tore  up.     This  cheque  NeUl 

paid  in  to  his  own  account  at  his  own  bank,  and  paid  the 

amount  £942  3s.  9d.,  by  his  own  cheque,  into  Hankey*8 

account  at  the  bank,  where  it  was  applied  in  reduction  of 

the  overdraft.     This  payment  was  made  on  the  6th  of 

November,  1873,  and  the  plaintiff  claims  the  money  as 

having   been   received   by   the   bank   within   sixty   da3rB 

before  the  sequestration  of  Hankey^s  estate,   which   took 

place  on  the  28th  of  the  same  month. 

As  to  the  other  sum  claimed :  In  June,  1873,  the  bank 
held  a  mortgage  over  a  schooner  called  the  "  Rosebud.'* 
On  the  26th  of  thlBit  month  Hankey,  who  was  then  in  the 
country,  wrote  a  letter  to  Mr.  NeiU,  in  which  he  said 
he  was  willing  to  buy  the  "  Rosebud,"  and  to  bid  up 
to  £525;  he  also  requested  Mr.  Neill  to  allow  Captain 
Jamieson  to  bid  for  her  and  to  honour  JamiesorCs  draft 
on  him  for  the  amount.  In  a  postcript  he  says,  "  In 
event  of  Her  being  knocked  down  to  me,  pray  retain  all 
papers,  insurance  policy,  &c.,  for  me  in  your  charge." 
The  schooner  was  sold  by  public  auction  and  bought  for 
Eankey,  and  was  transferred  to  him  by  bill  of  sale, 
dated  10th  July,  1873.  On  the  2nd  of  October,  1873— 
within  sixty  days  before  the  sequestration — Hankey 
executed  a  mortgage  of  the  schooner  to  the  bank ;  and 
the  bank,  after  the  sequestration,  sold  the  schooner  and 
applied  the  proceeds  of  the  sale,  £520,  also  in  reduction 
of  the  overdraft.     This  sum  also  the  plaintiff  claims. 

So  far  there  was  no  dispute  as  to  the  facts.  But,  on 
behalf  of  the  bank,  it  was  alleged  that  in  allowing  Hankey 
to  overdraw,  they  made  the  advances  on  the  security  both 
of  the  money  in  Mr.  Bamard^f  hands  and  of  the  schooner, 
and  that  there  was  an  agreement  between  Hankey  and 
Mr.  Neill  as  manager  to  that  effect ;  and  it  was  therefore 
contended  that  the  bank  in  realising  its  securities  was 
ffiEititled  to  apply  the  proceeds,  as  it  did,  in  reduction  of 
the  overdraft 
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For  the  purpose  o{  shewing  what  this  agreement  wa8»  187<L 

I  shall  briefly  refer  to  the  evidence  on  the  point.     Mr.         MAomsHznil 
NeiU   says,    "  After   the  purchase  of  the  *  Rosebud '  was  v. 

completed,  I  insured  it  to  secure  his  interests,  and  he  q^^  Baiik. 
endorsed  over  the  policy  .to  me  for  security.  After  per- 
fecting the  title  of  the  '  Rosebud,'  and  just  before  he 
started  about  the  arrangements  for  the  coal  mines,  he 
told  me  that  he  might  require  to  draw  in  excess  of  the 
funds ;  '  but,'  he  said,  '  you  have  the  securities  of  the 
Rosebud,  and  Mr.  Bamard^s  £1000,  and  if  I  exhaust 
these  I  will  replace  them;  but  in  the  ipeantime  you 
must  protect  my  cheques.'  When  he  got  the  title  from 
the  Custom  House,  he  handed  it  over  to  me.  I  carried 
it  tQ  the  bank,  and  there  it  remained  until  the  bank 
exercised  their  power  of  sale.  The  conversation  about 
having  the  securities  was  immediately  after  I  got  the 
title.  I  made  advances  after  that  in  pursuance  of  that 
agreement,  and  in  pursuance  of  another  security  for  £200." 
Again,  after  stating  that  he  invested  the  £1000  with  Mr. 
Bixmardy  Mr.  NeiU  said : — *'  This  was  one  of  the 
securities  which  he  said  I  might  hold."  In  another  place 
he  said,  *'  I  held  the  securities  —  the  ship,  Barnard 8, 
and  the  £200."  And  in  an  account  furnished  by  him  to 
Mrs.  Hankeyy  dated  the  6th  of  November,  1873,  the  sum 
of  £942  3s.  9d.,  is  mentioned  as  ''  City  Bank's  security." 
This  account,  however,  must  have  been  made  up  after 
the  receipt  of  Mr.  Barnard^s  cheque. 

Mr.  Ratuef  secretary  to  the  bank,  also  said  that  in  a 
conversation  with  Hankey,  he  told  him  that  his  account 
was  overdrawn,  and  that  he  replied,  ''  the  bank  has 
plenty  of  my  security.  It  has  Barnard  a  money  and  the 
•  Rosebud.' " 

From  Mr.  NeilTs  private  dealings  with  Hankey  in 
buying  shares  for  him,  and  selling  him  some  of  his  own, 
and  in  holding  these  shares  at  Hankey*8  request  in  trust 
for  him  or  Mrs.  Hankey,  and  from  his  being  also  a 
trustee  for  Mrs.  Hankey  in  respect  of  the  £1000,  and 
his  paying  Bamard^s  cheque  into  his  own  bank,  as  well 
as  from  the  nature  of  the  correspondence,  which  in  some 
parts  left  it  doubtful  whether  Mr.  NeiU  was  addressed^ 
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1876.  or  was  acting,  as  private  friend,  or  as  manager  of  tlie 

MAmr»Tgm  bank,  it  was  contended  that  he  in  reality  held  the 
V.  securities  only  as  a  private  friend  or  trustee,  and  not  as 

Ois7  Bavx.  manager,  or  on  account  of  the  bank,  and  that  he  applied 
the  proceeds  in  reduction  of  the  overdraft  without  any 
previous  agreement  of  the  kind  mentioned.  In  reference 
to  this  I  left  it  to  the  jury  to  say  whether  there  had  been 
an  agreement  between  Hankey  and  Mr.  Neill  that  the 
advances  should  be  made  on  the  security  of  the  money  in 
Bamard^s  hands,  and  of  the  "  Rosebud  ;  "  and  I  told 
them  that  if  they  were  of  opinion  that  no  such  agreement 
had  been  made,  they  ought  to  find  for  the  plaintiff ;  but 
if  they  were  of  opinion  that  such  an  agreement  had  been 
made,  and  that  the  advances  had  been  made  in  pursuance 
of  it,  then  the  bank  would  be  entitled  to  retain  the 
money,  and  the  verdict  ought  to  be  for  the  defendants. 
And  I  asked  them  to  find  specially  whether  or  not  such 
an  agreement  had  been  made,  and  they  found  that  the 
agreement  had  been  made. 

Upon  the  special  finding  of  the  jury,  which  the  Court 
has  refused  to  disturb,  we  must  now  assume  that  the 
advances  were  made  on  the  securities  in  question.  We 
must,  I  think,  also  assume  that  Mr.  Barnard^s  memo- 
randum, and  Hankey^s  title  deed  of  the  "  Rosebud," 
that  is  the  bill  of  sale  to  him,  were  held  by  NeM  as 
manager,  and  on  account  of  the  bank.  Under  these 
circumstances,  I  am  of  opinion  that  the  bank  had  a  right 
to  hold  the  securities  until  the  overdraft  was  paid. 

As  to  the  £1000,  the  agreement  in  my  opinion  gave 
an  equitable  lien  over  that  special  fund,  and  was  in  the 
nature  of  an  equitable  assignment  of  it  for  the  purpose  of 
meeting  the  advances ;  and,  according  as  the  advances 
were  made,  the  bank  acquired  an  equitable  right,  fro 
tanto,  over  the  fund.  If,  indeed,  notice  had  been  given 
to  Mr.  Barnard^  and  he  had  consented  to  hold  for  the 
bank,  no  question  could  have  arisen ;  but  such  a  notice  is 
not  necessary  to  complete  the  equitable  title  of  the  bank. 
The  knowledge  of  the  bank  that  Hankey  was  insolvent 
on  the  6th  of  November  when  the  money  was  paid,  or 
the  subsequent  sequestration  within  sixty  days,  cannot 
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divest  the  equitable  right  which  had  previously  accrued.  1876. 

Taking   this   view,    I    am   of   opinion   that   the    official         Maok^hb 
assignee  cannot  recover  under  the  count  for  money  had  v. 

and  received — ^the  only  count  applicable  to  this  claim — ^a  qj^^  Bajtk. 
fund  over  which,  by  an  agreement  made  by  Hankey 
before  he  became  insolvent,  the  bank  had  acquired  an 
equitable  claim,  and  which  therefore  could  not  be  dis- 
tributed as  assets  amongst  the  creditors.  In  fact»  being 
equitably  the  money  of  the  bank,  the  bank  was  not 
preferred. 

On  this  point  I  shall  now  refer  to  a  few  cases. 

In  Row  V.  Dawson  (a),  a  person  borrowed  money  and 
gave  the  lenders  a  draft  upon  money  due  to  him  out  of 
the  Exchequer,  and  money  that  would  be  due  at  a  future 
time,  and  afterwards  became  bankrupt.  The  question 
was  whether  the  lenders  were  entitled  by  a  specific  lien 
on  the  fund  as  against  the  assignees.  The  officers  of  the 
Exchequer  admitted  that  he  had  a  fund  applicable  to  the 
purpose;  and  it  was  held  that  there  was  an  equitable 
assignment  of  the  fund  in  the  officers*  hands  which  should 
prevail  against  the  general  assignees  under  the  bank- 
ruptcy. The  Lord  Chancellor  said,  "  If  this  is  not  a  bill 
of  exchange,  nor  a  proceeding  on  the  personal  credit  of 
Swinburn  (the  officer  who  held  the  fund)  nor  of  Oibson 
(the  borrower),  it  is  a  credit  on  the  fund,  and  must 
amount  to  an  assignment  of  so  much  of  the  debt;  and 
though  the  law  does  not  admit  of  the  assignment  of  a 
chose  in  acHon,  this  Court  does ;  and  any  words  will  do, 
no  particular  words  being  necessary." 

In  Yates  v.  Oroves  (6),  there  was  an  order  to  pay  the 
amount  of  a  promissory  note  out  of  the  purchase  money 
of  a  dwelling-house,  after  deducting  the  incumbrance 
upon  it ;  and  the  note  was  given  up.  The  debtor,  who 
gave  the  order,  became  bankrupt ;  and  it  was  held  that 
the  order  gave  a  lien  on  the  fund.  **  This,"  said  the 
Lord  Chancellor,  "  is  nothing  but  a  directon  to  pay  part 
of  his  money  to  another  for  a  foregone  valuable  consider- 
ation. H  he  could  transfer,  he  has  done  it,  and  it  being 
his  own  money  he  could  transfer." 

(a)  1  Vee.,  Senr.,  331  (6)  1  Yes.,  Junr.,  280 
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1^76.  In  Ex  forte  South  (a),  an  order  by  a  creditor  assign- 

TtfAmrgwm         ii^  a  debt  was  shewn  to  the  debtor,  and  was  held  binding 
V.  in  equity  upon  the  debtor,  although  he  entered  into  no 

City  Bakk.         contract  to  pay. 

In  Hunt  V.  Mortimer  (6),  a  trader  borrowed  money 
to  enable  him  to  carry  out  an  order,  upon  an  agreement 
that  the  lender  should  receive  the  money  for  the  order 
and  repay  himself.  The  trader  became  bankrupt,  and  the 
lender  received  the  money,  which  it  was  decided  he  was 
entitled  to  hold,  although  he  knew  at  the  time  of  the  loan 
that  the  trader  was  insolvent. 

Lett  V.  Morris  (c)  is  to  the  same  efiect. 

And  in  Bums  v.  Carvalho  (d),  the  Lord  Chancellpr 
says, — "  In  equity  an  order  given  by  a  debtor  to  his 
creditor  upon  a  third  person,  having  funds  of  the  debtor, 
to  pay  the  creditor  out  of  such  funds  is  a  binding  equitable 
assignment  of  so  much  of  the  funds."  And  again,  after 
referring  to  Row  v.  Dawson  and  other  cases,  his  Lordship 
cites  Sir  /.  Leach's  statement  in  Watson  v.  The  Duke 
of  WMngton  (e),  "  that,  in  order  to  constitute  an  equit- 
able assignment  there  must  be  an  engagement  to  pay  out 
of  a  particular  fund,"  and  says,  '*  Upon  this  principle  it 
is  that  assignments  of  future  freights  and  non-ezisting 
but  expected  funds  have  been  enforced  in  equity." 

These  cases  all  show  that  there  may  be  an  equitable 
assignment  of  a  particular  fiind,  which  is  complete  aa 
between  the  debtor  who  makes  it  and  his  assignee,  before 
the  order  is  shewn  to  the  fund-holder ;  and  it  can  make 
no  difference  in  principle  whether  the  debt  to  meet  which 
the  assignment  is  made,  has  been  already  incurred,  or  ia 
to  arise  by  advances  to  be  made  from  time  to  time. 
These  cases,  in  my  opinion,  support  the  view  I  have 
taken.  As  to  this  part  of  the  claim,  therefore,  I  am  of 
opinion  that  the  verdict  ought  not  to  be  disturbed. 

Next,  with  respect  to  the  schooner.  In  pursuance  of 
the  agreement  already  mentioned,  the  bank  had  a  Hen 

(a)  3  Swans,  392  (6)  10  B.  &  C,  44 

(c)  4  Sim.,  607  {d)  4  M.  &  Cr.,  703 

(«)  1  Ru8.  &  M.,  605 
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upon  the  Teasel  to  the  extent  of  the  overdraft.     In  refer-  1876. 

cnoe  to  this,  I  told  the  jury  that  if  this  were  so,  and   if         Mackskzob 
Hankey  executed  the  mortgage  on  the  2nd  of  October  v. 

for  the  porpoee  of  carrying  out  the  previous  agreement  it        q^jy  Bank. 
would  hold  good.     I  was  asked  to  tell  the  jury  that  his 
mortgage  was  absolutely  void  as  having  been  executed 
within    sixty    days    before    the^  sequestration,    which    I 
declined  to  do. 

Now  the  agreement,  as  I  have  said,  was  made  while 
Hankey  was  solvent;  and  the  advances  also  were  made 
while  he  was  solvent,  or  at  least  while  the  bank  believed 
him  to  be  solvent.  The  execution  of  the  legal  mortgage 
therefore,  being  a  mere  carrying  out  of  the  agreement 
could  have  given  the  bank  no  preference,  or,  to  use  the 
words  of  our  Act,  could  not  have  had  the  effect  of 
preferring  the  bank,  as  their  equitable  lien  was  equal  to 
the  full  value  of  the  vessel.  And  as  the  official  assignee 
could  not  distribute  as  assets  amongst  the  general 
creditors  that  which  did  not  equitably  belong  to  the 
insolvent,  I  am  of  opinion  that  the  plaintiff  has  no  right 
to  this  property. 

But  it  is  still  said  that  the  bank  is  prevented  by  its 
act  of  incorporation  from  lending  money  upon  the  security 
of  ships,  and  that  the  plaintiff  was  therefore  entitled  to  a 
verdict,  ¥dth  at  least  nominal  damages. 

The  27  Vic,  by  which  the  City  Bank  is  incorporated, 
is  by  one  of  its  sections  made  a  public  Act.  And  the 
clause  in  section  5,  which  makes  it  unlawful  for  the 
company  to  advance  or  lend  money  on  lands,  houses  or 
ships  is  very  distinct.  But  it  is  followed  by  a  number  of 
provisions  in  the  same  section,  and  by  others  in  section  14, 
which  greatly  limit  or  qualify  its  effect ;  under  some  one 
of  which  it  has  been  contended  that  the  present  trans- 
action is  protected.  I  confess,  however,  that  I  cannot 
well  see  that  it  comes  under  any  of  them.  For  the 
defence  of  the  bank  is  that  the  money  was  advanced  upon 
the  security  of  the  ship,  and  that  Hankey's  title-deeds 
and  assurance  policy  were  held  by  them  for  the  purpose. 
The  mortgage  of  the  2nd  of  October  might,  no  doubt,  be 
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1876.  oonsidered  as  executed  *'  in  security  for  a  debt  bona  fide 

Mack]^^         incurred   or  come   under  previously,"   according  to  the 

V.  words  of  section  14.    But  if  it  rested  on  that  ground, 

Xhb 
CiTT  Bank.         although  lawful  under  the  Bank  Act,  it  might  be  void  as 

against  the  official  assignee  giving  a  preference  to  the 
bank — ^a  point  not  noticed  in  either  of  the  cases  to  which 
I  am  about  to  refer,  possibly  in  consequence  of  a  difierence 
in  the  South  Australian  Insolvency  Act.  We  are,  there- 
fore, compelled  to  determine  whether  the  mortgage  deed 
is  absolutely  void  under  the  clause. 

Several  cases  were  cited  as  to  the  liability  of  corpor- 
ations and  those  dealing  with  them  upon  contracts,  either 
ultra  vires  or  declared  unlawful  by  the  Acts  of  Incorpor- 
ation. In  some  the  contracts  were  declared  void  and 
would  not  be  enforced  at  the  instance  of  either  party.  In 
other  cases,  where  an  interest  had  passed  to  an  innocent 
third  party  for  value — as  in  the  case  of  Wdb  v.  The 
Commissioners  of  Heme  Bay  (a),  the  corporation  was 
held  to^  be  estopped  from  setting  up  as  a  defence  that  the 
contract  was  illegal.  And  as  an  estoppel  is  mutual,  it 
was  contended  in  this  case  that  the  plaintiff,  as  repre- 
senting the  insolvent,  ought  also  to  be  estopped.  The 
latter  class  of  cases,  I  may  say,  consisted  chiefly  of 
those  in  which  something  directed  by  the  statute  had 
been  omitted.  I  do  not  think  it  necessary  to  go  through 
all  these  cases.  There  are  two,  however,  which  are 
decisions  of  the  Privy  Council  upon  clauses  precisely  the 
same  as  those  now  under  consideration. 

In  the  case  of  The  National  Bank  of  Australia  v. 
Cherry  and  others  (6),  the  title-deeds  of  real  estate  had 
been  deposited  with  the  bank  as  security  for  money 
advanced.  Upon  the  insolvency  of  the  borrower  the 
bank  filed  a  bill  against  his  assignees  to  inforce  the 
securities,  and  the  question  was  raised  by  demurrer  as  to 
whether  the  security  was  or  was  not  valid.  In  the  judg- 
ment of  the  Privy  Council,  which  was  delivered  by  Lord 
Cairns,  it  was  cusumed  that  the  bank  would  have  been 
unable  to  enforce  the  security  which  was  given  at  the 

(a)  L.  R.  5,  Q.  B.  662  (6)  L.  R.  3,  P.  0.  299 
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time  of  the  first  makmg  of  the  advance,  and  that  the  1876. 

taking  of  a  deposit  on  that  occasion  would  be  vUra  vires         lAAf^rwm^ 

in  consequence  of  the  enactment ;    but  they  relied  on  an  v. 

agreement  that  was  made  a  shoit  time  before  the  in-        q,^^^  Bank. 

solvency,  to  the  effect  that  the  deeds,  whioh  had  been 

previously  deposited,  should  remain  as  a  security  for  the 

overdraft  that  was  then  due.     This  seems  to  have  been 

treated  as  equivalent  to  an  original  deposit  of  the  deeds 

as  security  '*  for  a  debt  that  had  been  already  incurred," 

and  so,  as  coming  within  the  terms  of  the  Act.     Thus, 

there  is  no  absolute  decision  as  to  the  effect  of  the  clause 

in    question.      But   their   Lordships   do   not   adopt   the 

argument  that  the  clause  was  intended  merely  to  regulate 

the  internal  management  of  the  affairs  of  the  bank ;    on 

the  contrary,  they  hold  that  "  there  are  considerations  of 

public  policy  involved  in  the  clause,  but  that  it  is  also 

true  to  say  that  these  considerations  of  pubhc  policy  look 

to,    and    deal    with,    the    management  of  the  bank,  and 

have  for  their  object  the  limitation  of  the  powers  and 

authorities  of  the  bank.**     A  distinction  is  then  drawn 

between  the  contracts  for  the  advance  of  money  by  the 

bank,    and   the   taking   of   such  securities,  the  contract 

being  held  vaild.     **  It  would  seem,"  says  Lord  CaimSy 

*'  to    have  been    the    object    of    the    Legislature   in  this 

clause,  not  to  make  void  the  contracts  or  such  advances 

as  between  the  bank  and  their  customers,  in  the  same 

way  that  in  former  time  contracts  open  to  the  objections 

of  the  Usury  Laws  were  made  void ;   but  rather  to  make 

it  something  ii&ra  vires  the  bank  to  take,  upon  occasion 

of  contracts  for  these  advances,   securities  of  the  kind 

mentioned  in  this  section."     And  this  construction,   his 

Lordship  adds,  **  would  harmonise  with  what  was  very 

properly,  as  their  Lordships  think,  admitted  at  the  Bar 

on  behalf  of  the  respondents — ^that  upon  a  transaction  of 

the  kind  described  in  this  bill,  the  contract  for  the   loan 

of   money   would   be   perfectly  valid,    and   the  question 

would  be  confined  to  a  question  as  to  whether  the  bank 

had  the  power  to  take  the  security  which  it  took  for  the 

advance."     This,    it    appears    to    me,    is    a    sufficiently 

distinct   intimation   of   opinion   that   the   bank   had   no 
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1876.  authority  to  take  such  a  security ;   and  in  pursuance  of  it 

Mackenue         — ^^^  indeed  on  the  authority  of  other  cases — I  would 

V-  have  no  difficulty  in  holding  that  the  taking  of  the  mort- 

CiTY  Bakk.         S^8®  ^^  ^^^  present  case  by  the  bank  was  tdtra  vires  and 

unlawful,  and,  that,  if  the  bank  were  trying  to  enforce 

the  security — ^if,    for   instance,   having   got   on   equitable 

mortgage  it  were  trying  to  compel  a  legal  mortgage  it 

could  not  succeed. 

But  the  question  still  remains,  the  security  having 
been  given — is  the  bank  bound  to  give  it  up  to  the 
depositor,  his  representative,  on  demand,  and  without 
payment  of  the  advances  made  on  it  ?  Of  course,  there 
are  cases  in  which  the  official  assignee  could  recover  pro- 
perty that  had  been  alienated  by  the  insolvent,  and  which 
the  insolvent  could  not  have  recovered ;  as,  for  instance, 
where  the  alienation  has  had  the  efEect  of  preferring  a 
creditor.  But  as  I  have  already  expressed  the  opinion 
that  the  transaction  had  not  the  effect  of  preferring  the 
bank,  I  cannot  see  how  the  official  assignee  can  take 
advantage  of  the  objection  that  the  mortgage  was  unlaw- 
ful, unless  the  insolvent  could  also  have  done  so — the 
objection,  that  it  is  unlawful  for  the  bank  to  hold  the 
security,  being,  as  I  think,  of  equal  force  for  either ;  and, 
therefore,  if  the  insolvent  could  not  recover  the  schooner, 
or  its  value  in  trover,  I  do  not  see  how  his  official  assignee 
can  do  so. 

In  the  case  of  Ayres  v.  The  South  Australian  Banking 
Company  (a),  this  question  is  decided  in  favour  of  the 
bank ;  or,  at  least,  an  opinion  is  expressed  which  is 
equivalent  to  a  decision.  In  that  case  the  bank,  which 
was  incorporated  by  Charter,  had  made  advances  upon 
the  security  of  a  preferential  lien  upon  the  wool  of  an 
ensuing  clip,  under  an  Act  similar  to  our  Lien  on  Woola 
Act.  The  bank. brought  an  action  of  trover  for  the  con- 
version of  the  wool,  the  defendants  being,  in  fact,  the 
assignees  of  the  firm  which  received  the  advances.  The 
Charter  contained  a  clause  which  said — in  terms  the  same 
«  as  the  clause  in  the  City  Bank  Act — that  it  should  not 

(o)  L.  R.  3,  P.  C.  548 
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be  lawful  for  the  bank  to  make  advances  on  meichandise,  1^76. 

Ac.     And  it  was  contended,  as  in  the  present  case,  that         Mackbhob 
as  the  transckction  was  in  violation  of  the  Charter,  and  v. 

therefore  tdira  vires,  the  bank  had  a  title  to  enforce  the  (^^  Bakk. 
secnrily.  And  the  case  of  The  National  Bank  v.  Cherry 
was  referred  to.  But  the  Privy  Council,  notwithstanding 
this  clause,  held  that  the  property  passed.  Lord  Justice 
MeUishy  in  delivering  judgment,  says : — "  Now,  un- 
questionably, a  great  many  questions  might  be  raised  as 
to  the  effect  of  that  clause  in  the  Charter  which  may  be 
of  very  great  importance,  but  which  also  being  of  great 
difficulty,  their  Lordships  do  not  think  it  necessary  to 
give  any  opinion  upon.  There  may  be  a  question  as  to 
what  are  the  transactions  which  come  really  within  the 
clause,  and  whether  this  particular  case  does  come  within 
it.  There  may  be  also  a  question  whether,  under  any 
circumstances,  the  effect  of  violating  such  a  provision  is 
more  than  this — ^that  the  Crown  may  take  advantage  of 
it  as  a  forfeiture  of  the  Charter,  but  the  only  point  which 
it  appears  to  their  Lordships  is  necessary  to  be  determined 
in  the  present  case  is  this — ^that  whatever  effect  such  a 
clause  may  have,  it  does  not  prevent  property  passing, 
either  in  goods  or  lands,  under  a  conveyance  or  instru- 
ment which,  under  the  ordinary  circumstances  of  law, 
would  pass  it.  The  only  defence  which  can  be  set  up 
here  (there  is  no  plea  of  illegality)  is  under  the  plea  of 
not  possessed,  that  the  right  of  property,  and  the  right  of 
possession  never  passed  to  the  plaintiffs.  Their  Lordships 
are  of  opinion  that  whatever  other  effect  it  has,  it  cannot 
have  the  effect  of  preventing  the  property  passing." 
Now,  what  is  the  result  of  this  decision  ?  The  bank  has 
no  authority  to  advance  money  on  such  security  as  that 
mentioned ;  it  is  ultra  vires,  it  is  unlawful  for  it  to  take 
such  security ;  yet,  having  taken  it,  the  property  in  it 
passes  to  the  bank,  as  if  the  transaction  were  lawful  and 
ifUra  vires.  Could  a  plea  of  illegality  have  affected  the 
decision  ?  According  to  the  reasoning  of  Lord  Justice 
Mdlish  it  would  seem  not.  And  his  Lordship  concludes 
by  again  saying,  "  Their  Lordships  are  of  opinion  that 
whatever  other  effect  the  violation  of  such  a  condition 
has,  it  has  not  the  effect  of  preventing  the  property  in 
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1876.  the  goods  passing,  or  of  preventing  an  act  of  trover  being 

Maokbitzie         maintained,  if  there  is  a  wrongful  conversion."     In  this 
V.  case  the  bank  was  Incorporated  by  a  Charter,  while  in 

City  ^nk.  ^^^  former  case,  as  well  as  in  the  case  of  the  City  Bank, 
the  incorporation  was  by  an  Act  of  Parliament,  made  in 
each  case  a  public  Act.  But,  the  clauses  being  the  same, 
can  this  make  any  difference  in  the  construction  ?  Can 
it  be  that  in  the  one  case  property  will  pass,  notwith- 
standing the  words  in  the  Charter,  and  that  in  the  other 
case  the  same  words  in  an  Act  of  Parliament  will  prevent 
property  from  passing.  Admitting  the  higher  effect  of 
an  Act  of  Parliament,  I  do  not  think  such  a  distinction 
can  be  maintained.  All  the  reasoning  of  Lord  Justice 
Mdlish  in  the  one  case  Lb  equally  applicable  in  the  other. 
I  would  here  say  that  I  doubt  very  much  whether  the 
taking  of  a  mortgage  over  a  ship  solely  as  a  security,  and 
with  a  view,  if  necessary,  of  selling  for  the  purpose  of 
reimbursement,  or  of  the  satisfaction  of  a  debt,  is  such  an 
''  owning  "  of  a  ship  as  is  contemplated  by  the  prohibitory 
clause  of  section  5  of  the  Act.  I  may  add  also  that  the 
question  of  illegality  is  not  raised  on  the  pleadings  in  the 
present  case.  I  admit,  however,  that  the  plaintiff  might 
have  some  difficulty  in  so  raising  it,  or  at  all  events, 
might  not  have  been  expected  to  raise  it  on  the  pleadings. 
If  it  were  not  for  the  decision  in  At/res  v.  The  S.A. 
Banking  Co,,  I  might  feel  a  great  difficulty  in  saying 
that  the  City  Bank  could  hold  the  schooner  against  the 
plaintiff,  but  following  that  decision  of  the  Privy  Council 
I  am  of  opinion  that  the  property  in  the  schooner  passed 
to  the  City  Bank. 

Ryle  discharged  with  costs. 
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In  re  Bennett  (a). 

i^N   the   motion   of   the   Attomey-Oeneral,    the   Court      On  the  Uih 

granted  a  rule  nisi,   ordering  Samud   Bennetty  the  j^^^p^^ 

publisher  and  proprietor  of  the  "  Evening  News,"  to  attend  was  tried  and 

personally  before  the  Court,  to  shew  cause  why  he  should  ^^^^^^' 

not  be  dealt  with  in  such  way  as  the  Court  should  think  uttering,  with 

fit,  in  respect  of  a  contempt  of  the  Court — committed  by  ^^*  ^J^ 

Samud   Bennett   in   printing   and    publishing    an   article  promiaeory 

entitled,   "The   Treeve  Forgeries  and  Swindles,"   in  the  "^intbSatod 

*'  Evening  News."     Upon  the  grounds — 1.  That  at  the  that  charges 

time  the  article  was  so  published,  Joeiah  Richard  Treeve  of  alike 

^  '  nature,  then 

was  under  committal  for  trial  upon  certain  charges  of  pending 

having  forged  and  of  having  uttered,  knowing  the  same  ^*"^  ^™» 

to    have   been   forged,   certain   promissory   notes   in   the  prosecuted,  he 

article  referred  to.    2.  That  informations   charging  the  ^^J^^^^ 

said  J.   R.   Treeve  with  having  forged  and  uttered  the  On  the  13th  of 

promissory  notes  had  been  filed  in  the  Supreme  Court.  Novraaber, 
*  an  article 

3.  That  J.R,  Treeve  had  not  then  been  tried  upon  the  appeared  in 

charges  set  out  in  the  information.     4.  That  /.  R.  Treeve  *f®  "Evening 

,  ,  .    ,  ,        ,  .       ,       News,"  of 

was  about  to  be  tned  upon  the  charges  set  out  m  the  which  B,  was 

informations,  or  upon  some  one  or  more  of  them.    5.  And  **^^  proprietor 

^  and  publisher, 

that  the    trial  of  /.  R,  Treeve  upon  the  charges,  or  of  which  purpor- 

such  of  them  as  he  should  afterwards  be  tried  upon,  *®d  to  set  forth 

.  ,  1        ,  .  ,  "1  narrative 

might  be  prejudicially  anected  by  the  article.  form  all  the 

**  Treeve  for- 
From  the  affidavits  upon  which  the  rule  was  granted,  genes  and 

it  appeared  that,  on  the  13th  of  October  (1875),  J.* R.  «^^^f«:"  , 

Heldf  that 
Treeve  was  committed  to  take  his  trial  on  a  charge  of  the  publishing 

forging  and  uttering,  with  intent  to  defraud,  a  promis-  *^^?",°*'  ^., 

sory  note  for  £4950.     On  the  1st  of  November,  he  was  other  charges 

committed   on   a   charge   of   forging   and   uttering,    with  ^^'^  pending 

intent  to  defraud,  certain  other  promissory  notes.     In  all  tempt  of  Court 

the   cases,    the   Attorney-General   decided   to    prosecute,       ^\?^*^q  ^ 

SoveU  (8  S.C. 
R.)  confirmed. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrove,  J.,  and  FauceU,  J 

0—14 
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1876.  and  endorsed  the  depositions  accordingly.    On  the  11th 

I^re  ^^  November,  J,  R.  Treeve  was  tried  and  convicted  on 

Bbknett.  an  information  charging  him  with  forging  and  uttering, 

with  intent  to  defraud,  a  promissory  note  for  £4950. 
It  was  then  intimated  to  the  Court  that  the  Attomey- 
Greneral  intended  to  proceed  with  other  cases,  and  J.  R, 
Treeve  was  remanded  for  sentence.  On  the  21st  of 
November,  eight  other  informations  were  filed  in  the 
Court,  charging  J.  R,  Treeve  with  forging  and  uttering, 
with  intent  to  defraud,  certain  promissory  notes.  On 
the  22nd  of  November,  J.  R.  Treeve  was  tried  and 
found  guilty  on  one  of  the  informations.  On  the  23rd 
of  November,  J,  fl.  Treeve  was  found  guilty  on  another 
information.  On  the  13th  of  November,  the  article 
complained  of  was  printed  and  published  in  the  '*  Even- 
ing News." 

On  the  15th  of  November,  the  fact  of  such  an  aritcle 
having  been  published  was  made  the  ground  for  an 
application,  on  behalf  of  J,  22.  Treeve,  for  a  postpone- 
ment of  his  trial,  on  the  second  information.  The 
article  —  which  was  annexed  to  an  affidavit  made  by 
J.  R.  Treeve,  and  used  on  that  occasion — purported  to 
set  forth  in  narrative  form  all  the  *'  Treeve  forgeries  and 
swindles,"  and  contained  allegations  and  allusions  which 
would  tend  to  prejudice  J.  R,  Treeve  when  on  his  trial 
on  the  other  informations. 

In  Bennett's  affidavit,  in  answer,  he  admitted  that  he 
was  the  publisher  and  proprietor  of  the  "  Evening 
News,"  and  that  Treeve  had  been  convicted  of  forging 
and  uttering  a  promissory  note  for  £4950.  He  then 
went  on  to  allege  that  at  the  time  of  the  trial  he  was  not 
aw&re  (nor  till  the  15th  of  November)  that  it  was  the 
intention  of  the  Crown  to  prosecute  J,  R.  Treeve  on  any 
other  information  ;  being  under  the  impression  that  the 
ofience  for  which  J.  R,  Treeve  had  been  tried  was  the 
principal  offence,  and  that  being  convicted  for  that^ 
none  of  the  others  were  to  be  prosecuted.  He  had  given 
special  directions  to  the  writers  and  reporters  in  his 
office  not  to  publish  any  rumours  or  comments  upon  the 
case  until  Treeve  had  been  tried. 
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Treeve    had    been    tried    on    Thursday,    the    11th    of  1B76, 

November,  and  it  was  not  until  the  following  Saturday  j^^ 

that  the  article  complained  of  was  published.     His  aflS-  BmrNBTT. 

davit  then  continued  : — 

"I  left  Sydney  on  Friday,  the  12th  of  November 
last,  early  in  the  afternoon,  and  did  not  return  until  the 
following  Monday,  and  did  not  see  the  paper  containing, 
the  article  in  question  until  after  my  return — namely,  on 
the  15th  of  November  last;  and  early  in  the  afternoon 
of  Thursday,  after  having  learned  from  one  of  my  re- 
porters that  the  article  had  been  complained  of  by 
Treeve^s  counsel,  I  immediately  gave  orders  for  the 
issue  of  the  paper  containing  the  said  article  to  be 
stopped ;  and,  notwithstanding  a  large  number  of  appli- 
cations were  made  to  purchase  the  said  paper  on  that 
day  and  since,  not  a  single  copy  of  the  said  paper  has 
been  sold."  In  publishing  the  article,  Mr.  Bennett  had 
no  intention  of  interferring  with  the  course  or  adminis- 
tration of  justice,  or  of  afiecting  the  trial  of  J.  R,  Treeve 
in  any  way.  He  also  expressed  a  regret  and  apologised 
to  the  Court  if  the  publication  was  a  contempt. 

Davis  (the  Attorney- General  with  him)  in  support  of 
the  rule. 

The  law  laid  down  in  Ex  forte  HovM  (a)  applies,  as 
the  facts  are  similar.  A  prosecution  was  pending,  and 
the  subject  matter  of  the  prosecution  was  made  the 
matter  of  an  article  vilifying  Treeve.  Such  a  publi- 
cation could  not  do  otherwise  than  tend  to  prejudice 
Treeve,  and  influence  the  result  of  the  trial.  Regina  v. 
Thomas  Castro,  alias  Arthur  Orton,  Onslow  and 
WhaUey's  case  (6),  Littler  v.  Thompson  (c),  and  Daw  v. 
Eley  (d)  were  cited. 

Salamons  shewed  cause. 

When  the  article  complained  of  was  published,  the 
trial  of  Treeve  was  over.  It  was  not  known  that  he  was 
to  be  tried  on  other  charges.     Before  Bennett  could  be 

(a)  8  8.  C.  R.,  163  (6)  L.  R.,  9  Q.  B.,  219 

(c)  2  Beav.,  129  (d)  L.  R.,  7  Eq.,  49 
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1876.  held  guilty  of  contempt,  the  Court  would  have  to  be 

j^^  satiflfied  that  he  had  the  intent  to  interfere  with  the 

course  of  justice.    The  intent  and  the  act  must  concur. 

If  the  mens  tea  was  absent,  no  contempt  was  committed. 

8leep*8    case    (a),    BrounCa    MairimH    (&th    edition,)    306, 

Roicoe^s    Criminal    Evidence    (6th    edition,)     623,     and 

Leckemere  GharUovCa  ease  (6). 

There  was  nothing  in  the  article  about  a  fending 
trial ;  nothing  to  prejudge  the  case,  or  prejudice  the 
trial. 

Starhie  on  Slander  (80)  was  also  cited. 

Dams  replied. 

Judgment  reserved  (c). 

Sir  Jambs  Martin,  C.J.  In  this  case  Mr.  Samuel 
Bennett,  the  publisher  and  proprietor  of  the  "'  Evening 
News,"  has  been  summoned  here  to  answer  for  having 
published  in  his  newspaper  certain  comments  upon  a 
case  then  pending  before  this  Court  in  its  Criminal 
Jurisdiction.  The  law  upon  this  point  is  very  clear 
indeed,  and  very  well  established.  There  are  many 
instances  of  the  Courts  in  England  taking  such  a  course 
as  that  which  we  are  now  asked  to  take,  some  of  which 
occurred  upwards  of  one  hundred  years  ago.  So  far  back 
as  the*  year  1742  one  of  the  very  greatest  Judges  who 
ever  sat  in  any  British  Court  (Lord  Hardwicke)  in  a  few 
words  laid  down  the  principle  which  is  to  guide  in  pro- 
ceedings of  this  description.  In  the  case  in  question,  an 
equity  suit  was  pending  before  the  Lord  Chancellor,  and 
certain  comments  were  made  by  a  Mr.  Jennings  in 
reference  to  certain  parties  concerned  in  the  suit.  A 
motion  was  made  to  deal  with  the  publisher  for  libel, 
as  well  as  for  contempt,  for  discussing  a  case  pending 
before  the  Court.  The  Court  decided  that  so  far  as 
regarded  the  libel  it  had  no  jurisdiction,  but  in  reference 
to  the  contempt,  the  Lord  Chancellor  said  that  nothing 

(a)  1  L.  &  K.,  52  (6)  2  Myl.  &  Or.,  316 

(c)  Oral  judgmente  were  delivered 
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was  moTe  incumbent  upon  a  Court  of  justice  than  to  see  1876. 

that  its  operations  were  not  interfered  with,  nor  was  any-  ^n 

thing  more  pernicious  than  to  prejudice  the  minds  of  Bmnxm. 

the  public  against  the  parties  in  a  case  before  it  was 

finally  dealt  with ;    it  had  always  been  his  opinion  that 

such  a  proceeding  ought  to  be  discountenanced.    F^m 

that  time  down  to  a  very  recent  period  there  have  been 

many  applications  to  the  Judges  to  deal  with  persons 

who   had   published   comments   on   pending   cases.      In 

1836,.  nearly  a  century  after  the  case  referred  to.  Lord 

Cottenham — ^in      Leohemere      CharUofCa      case      (a) — had 

to  punish  for  contempt  a  member  of  Parliament  who 

had    published    comments    upon    a    suit    then    pending, 

and    had    written    very    strong    observations,    not    only 

about    the   case,    but  also    about   the   Lord   Chancellor 

himself.      Being  a  member  of  Parliament,  he  thought, 

as    he    said,    that    the    Lord    Chancellor    would    have 

some    difficulty    in    dealing    with    him;   but    no    such 

difficulty  was  found.    While  disposing  of  the  case,  and 

referring  to  a  number  of  instances  where  contempt  of 

Court  of  this  kind  had  been  committed,  his  Lordship 

laid   down   the   same   principle   as  that  previously   laid 

down  by  Lord  Hardwicke,  and  he  said  that  the  power 

to  commit  for  contempt  of  Court  was  not  asserted  by  the 

Court  to  preserve  their  personal  dignity,  but  to  secure 

the    pure    administration    of    justice.    Again,    in    1868, 

more  than  thirty  years  afterwards.  Lord  Romilly  acted 

in  the  same  principle  in  an  equity  suit,  wherein  he  said 

that  no  person  ought  to  prejudice  the  mind  of  the  public 

beforehand,  by  mentioning  the  circumstances  relating  to 

any    pending   case.      Then    again,    our    own    Court,    in 

1869,   in  the  case  of  Hovdl  (6),   acted  upon  the  same 

rule,  and  fined  the  proprietors  of  the  *'  Sydney  Morning 

Herald"    for    comments    published    in   their    newspaper 

upon  a  case  then    pending  before   the  Court,   and  not 

finally  disposed  of.    In  the  year  1874,  the  whole  of  the 

law  was  reviewed  with  great  ability  by  Mr.  Justice  Black- 

bum,  who,  in  the  course  of  a  long  judgment,  said  that 

(a)  6  My.  A  Cr.  ^16  (b)  8  S.  C.  B.,  163 
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1876.  when  a  case  was  pending,  whether  a  civil  or  a  criminal 

iJ^Te  CMe,  it  ought  to  be  tried  fairly  and  impartially.      In 

Bkkkbtt.  accordance  with  that  prinicple,  it  was  the  duty  of  the 

Court  to  prevent,  whenever  their  interference  was  in- 
vited, comments  upon  cases  in  any  jurisdiction  of  the 
Court  while  pending.  All  cases  are  to  be  tried  by  the 
laws  of  the  country :  where  Judges  have  to  decide  them, 
the  parties  must  abide  the  decisions  of  the  Judges ; 
where  juries  have  to  determine,  the  issues  are  to  be 
disposed  of  by  the  juries ;  but  whether  disposed  of  by 
Judges  or  by  juries  all  cases  are  to  be  determined  on  the 
evidence,  and  after  the  parties  have  had  an  opportunity 
of  being  heard.  They  are  not  to  be  tried  by  the  news* 
papers,  whose  writers  take  no  evidence,  and  who  have  no 
means  of  hearing  the  parties.  In  a  general  way  this 
principle  is  very  well  understood.  Newspapers  are  not 
prevented  from  making  comments  upon  cases  where 
crimes  have  been  committed — as,  for  instance,  where  a 
murder  has  taken  place,  and  the  facts  have  become  the 
common  talk  of  the  public.  In  these  cases  newspapers 
are  entitled  to  join  in  the  discussion  as  well  as  others. 
They  are  at  liberty  to  report  proceedings  so  long  as  they 
report  them  truthfully — whether  in  the  primary  investi- 
gations before  the  Justices,  or  before  the  Coroner's 
Courts.  Indeed,  in  some  cases,  acting  to  a  certain 
extent  as  guardians  of  the  public — ^for  they  have  a 
mission  of  the  kind  to  discharge — ^they  do  a  vast  amount 
of  good  by  calling  attention  to  facts,  a  knowledge  of 
which  it  is  essential  to  the  public  interests  to  have 
spread  far  and  wide,  for  in  this  way  their  reports  may 
lead  to  the  more  ready  discovery  of  crime.  But  when  a 
criminal,  after  a  primary  investigation,  has  been  com- 
mitted, and  is  about  to  be  put  upon  his  trial,  then  the 
right  of  newspapers  to  make  comments,  and  to  urge 
reasons  why  the  persons  so  about  to  be  tried  ought  to  be 
considered  guilty — ^then  their  right  to  make  these  com- 
ments must  be  entirely  suspended,  because  of  the  dan- 
ger of  persons  being  misled  by  the  assertion  of  facts 
which  might  be  at  variance  with  the  evidence  on  the 
trial.     There  is  a  risk  to  the  fair  and  impartial  adminis- 
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tration   of   justice  by   the  circulation  in   newspapers   of  1S70- 

comments  upon  cases  about  to  be  tried,  and  the  nearer  j^^ 

to  the  day   of  trial  that  these  comments  are  published  Bennett. 

the  greater  the  danger,  and  the  greater  the  necessity  for 
newspaper  writers  to  abstain  from  doing  anything  that 
might  interfere  with  the  impartial  administration  of 
justice.  In  the  present  case  the  facts  are  simply  these : 
On  the  13th  of  October  last  a  person  named  Treeve  was 
committed  to  take  his  trial  for  forging  a  promissory 
note  for  a  large  amount.  On  the  Ist  of  November  he 
•  was  committed  to  take  his  trial  on  eight  other  charges 
of  a  like  kind.  On  the  11th  November,  he  was  tried  at 
the  Criminal  Court  at  Darlinghurst  on  the  first  of  these 
charges,  and  was  convicted,  but  remanded  for  sentence. 
On  the  12th  November,  informations  were  filed  against 
him  on  several  other  charges  of  forgery,  and  after  the 
filing  of  those  informations,  and  before  the  cases  came 
on  for  trial — on  the  13th  November — ^there  appeared  in 
the  "  Evening  News "  an  article  headed  "  The  Treeve 
Forgeries  and  Swindles^^^  filling  nearly  a  column  and  a 
half  of  small  type  in  that  newspaper.  This  article  pur- 
ported to  be,  to  a  certain  extent,  a  history  of  Treeve, 
and  not  merely  a  comment  upon  the  case  which  had 
been  tried  two  days  before,  nor  a  report  of  the  evidence 
in  that  case ;  but  it  contained  a  number  of  criminating 
statements  not  proved  in  any  Court,  and  which  (if  true) 
the  writer  must  have  otherwise  ascertained.  It  spoke  of 
the  case  in  which  Treeve  had  been  committed,  and  it 
spoke  of  his  having  been  guilty  of  other  forgeries  by 
way  of  renewal  of  the  first  one. 

There  could  be  no  doubt  that  the  other  forgeries 
referred  to  in  this  article  were  those  which  were  the 
subjects  of  the  other  informations,  on  which  he  was  about 
to  be  tried,  and  on  which  he  was  in  fact  tried  on  the 
22nd  and  23rd  of  November — ten  or  eleven  days  after- 
wards. The  article  spoke  of  a  number  of  things  which 
led  to  the  conclusion  that  Treeve  was  guilty  not  only  of 
the  forgery  for  which  he  was  found  guilty,  but  of  the 
other  forgeries  for  which  he  was  about  to  be  tried. 
This  was  not  stated  in  precise  terms,  but  a  number  of 
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1876.  circumstances  were  related  which  tended  to  raise  a  strong 

j^^  conviction  in   the  public   mind  that  he   was  guilty   of 

BxNKBTT.  these  other  charges.    There  could  be  no  doubt  that  the 

publication  of  an  article  of  this  kind  in  reference  to  a 
trial  about  to  take  place  was  calculated  to  have  a  very 
prejudicial  effect.  It  might  be,  as  indeed  it  was  in  this 
case,  that  the  evidence  was  so  overwhelming  that  a  con- 
viction would  not  be  avoided.  It  was  not  like  a  doubt- 
ful case,  where  the  opinion  of  a  newspaper  might  sway 
the  public  mind  to  one  side  or  the  other.  But  still  the 
principle  remained,  that  newspaper  writers  had  no  right 
to  publish  comments  on  a  pending  case.  I  am  not 
speaking  of  reports,  but  of  comments  ;  they  had  no  right 
to  publish  as  facts  things  which  had  not  been  proved. 
In  some  cases  they,  might  do  no  harm ;  in  others  they 
might  do  infinite  harm.  It  was  said,  by  way  of  defence 
here,  that  this  publication  took  place  when  Mr.  Bennett 
was  out  of  town ;  that  he  had  taken  every  precaution, 
being  aware  of  the  general  principle,  and  wishing  to 
conform  to  it  as  far  as  he  could ;  that  he  had  given 
instructions  to  the  people  in  his  office  not  to  make 
comments  on  this  case ;  and  that  he  did  what  he  could 
to  prevent  an3rthing  of  the  kind  being  done.  It  was 
said  that  he  left  town  on  the  Friday,  and  returned  on 
the  Monday,  and  this  article  appeared  in  the  meantime. 
It  was  urged  on  his  behalf  that  he  ought  not  to  be  held 
liable  to  be  punished  for  contempt,  not  having  interfered 
personally  in  doing  this  thing.  As  to  that  it  had  been 
laid  down  over  and  over  again,  that  the  publisher  of  a 
newspaper,  or  book,  is  liable  for  a  publication  to  which 
he  may  have  been  no  party  personally,  and  even  though 
he  may  never  have  seen,  read,  or  heard  of  the  article. 
He  is  liable  for  what  is  done  by  those  whom  he  employs, 
and  out  of  whose  labour  he  makes  his  living.  This  prin- 
ciple was  first  laid  down  authoritatively  in  the  case  of 
King  v.  Amoldf  in  1770,  by  Lord  Mansfidd.  Nearly 
thirty  years  afterwards,  in  1799,  the  proprietor  of  the 
"  Times,"  Mr.  Walter,  was  prosecuted  before  Lord 
Kenyan,  and  Mr.  Erskine  was  his  counsel.  Lord  Ken- 
yon  said  he  was  clearly  of  opinion  that  the  proprietor 
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was  liable  for  the  actions  of  his  servants,  and  followed  in  1^76. 

this   opinion   Lord   Hale,   Justice     PawdL     and     Justice  j^^  ~ 

Fofstar.      Again,    the    matter    was    contested,    in    1829,  Bennett. 

before  Lord  Tenterden,  who,  in  summing  up  to  the 
jury,  said  the  rule  seemed  to  him  to  be  conformable  to 
the  principle  of  common  sense ;  the  proprietor  must  be 
answerable,  although  you  could  not  show  that  he  was 
individually  concerned  in  the  publication.  That  had 
been  for  more  than  a  hundred  years  the  well-established 
law,  and  it  seems  to  me  that  in  this  case  the  very  same 
principle  must  apply.  If  Mr.  Bennett,  the  publisher, 
were  not  to  be  held  liable,  this  kind  of  thing  might  go 
on  with  impunity.  It  seems  to  me,  therefore,  no  answer 
that  Mr.  Bennett  was  not  aware  of  this  article  being 
published — he  did  not  swear  in  his  affidavit  that  he  did 
not  see  it  before  it  was  published.  The  fact  of  his 
being  out  of  town,  and  being  no  party  to  the  publication, 
was  no  answer  to  this  application,  though  it  would  avail 
Mr.  Bennett  in  this  way ;  that  when  the  Court,  being 
convinced  that  this  was  an  improper  publication  and  a 
contempt  of  Court,  came  to  act  upon  that  opinion,  they 
would  look  at  the  facts  as  sworn  to  by  Mr.  Bennett^ 
and  take  them  into  account  in  determining  the  course 
they  ought  to  pursue.  Where  a  publication,  although 
a  contempt,  had  in  reality  done  no  harm,  and  where  the 
charge^  quite  apart  from  the  publication  complained  of, 
was  of  such  a  character  that  there  could  be  no  doubt 
the  party  charged  would  be  found  guilty,  the  Court 
while  vindicating  its  right  to  stop  publications  of  this 
kind,  would  make  the  punishment  light.  So,  again, 
even  where  the  publication  would  be  calculated  to  do 
some  serious  injury,  yet  where  a  publisher  of  a  newspaper 
had  taken  precautions,  and  especially  where  the  thing 
was  done  contrary  to  his  instructions — ^in  such  a  case, 
again,  the  punishment,  if  there  were  any  at  all,  would 
be  merely  nominal.  This  was  the  case  here.  A  contempt 
had  been  committed.  Mr.  Bennett  had  allowed  com- 
ments to  appear  in  his  paper  while  the  case  was  pending, 
and  so  far  he  had  done  wrong.  But  looking  at  all  the 
circumstance,  I   think  justice  would  be  met  by  ordering 
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1876.  him  to  pay  the  costs.     The  justice  of  the  case  will  be 

j^j.^  satisfied  by  this  expression  of  opinion  that  Mr.  Bennett 

Bennstt.  has  been  guilty  of  contempt,  and  advantage  will  be  con- 

ferred upon  the  public  by  this  explanation  of  the  law, 
which  may  be  useful  in  the  future. 

Hargrave,  J.  The  law  upon  this  subject  is  perfectly 
clear,  and  I  fully  defend  the  action  taken  by  the  Court 
in  HovelTs  case.  Hovdl  had  been  found  guilty  of  a 
murder  in  the  South  Seas,  and  after  the  sentence  had 
been  passed,  and  pending  the  consideration  of  certain 
points  that  had  been  reserved,  and  the  consideration  by 
the  Executive  of  whether  the  sentence  of  death  should 
be  carried  out,  a  most  bitter  article  was  published  in  the 
''Sydney  Morning  Herald,'*  stigmatising  him,  on  the 
authority  of  missionaries'  letters,  as  having  been  guilty 
of  murders,  of  all  sorts,  and  deprecating,  in  effect,  the 
slightest  extension  of  mercy  to  him.  It  was  contempt 
upon  the  face  of  it — ^an  utterly  unexampled  attempt  to 
interfere  with  the  attribute  of  mercy.  The  Court — Sir 
Alfred  Stephen  and  Mr.  Justice  Fattcett,  with  me — con- 
curred that  it  was  substantially  an  attempt  to  interfere 
with  the  administration  of  justice.  It  was  then  my 
duty  to  express  very  plainly  my  sense  of  the  conduct 
of  the  writer  of  the  letter  in  the  "  Herald,"  and  he 
was  censured  in  open  Court.  However,  the  proprietor 
of  the  newspaper  was  fined  £100,  and  the  law  was 
vindicated  by  this  Court,  and  from  that  time  to  the 
present  there  has  not  been  the  slightest  hint  of  any 
interference  with  the  administration  of  justice.  We 
have  now  to  consider  the  present  case,  in  which  the 
facts  are  totally  different.  This  was  not  a  capital 
case.  The  law  in  regard  to  contempt  has  been  laid 
down  by  His  Honor  the  Chief  Justice,  and  I  fully 
concur  in  what  His  Honor  has  said.  There  is  no 
question  about  the  law ;  otherwise  they  might  leave  the 
administration  of  justice  to  the  columns  of  newspapers, 
and  no  person  would  be  able  to  get  justice  in  our 
Courts.  The  rule  is  not  to  interfere  with  the  liberty 
of  the  Press ;   they  may  comment  as  much  as  they  please 
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upon    juries,    and    upon    Judges,    as    to    whether    they  1876. 

discharge  their  duties.      The  Court  sits  in  public ;  the  ^"^ 

doors    must    be    open,    and    from    the    time    a    case    is  Bennett. 

no  longer  pending,  it  is  subject  to  the  observations 
and  control  of  the  Press,  and  very  properly  so.  This 
case  I  think  very  different  from  HovdPa  case ;  the 
publication  was  accidentally  (as  regarded  the  date)  done 
by  Mr.  Bennett,  and  it  was  a  very  correct  and  proper 
article  —  perfectly  truthful  —  and  contained  not  one 
sin^e  word  which  had  not  been  sworn  in  the  Courts. 
It  was  accidentally  published  two  or  three  days  before 
it  ought  to  have  been  published.  Certainly  there  were 
two  or  three  other  sensational  remarks,  such  as  those 
about  Lord  Blaney,  which  were  quite  proper  for  a  news- 
paper so  universally  read. 
I  quite  agree  with  his  Honor  the  Chief  Justice. 

Fauoett,  J.  I  entirely  agree  with  the  observations 
of  his  Honor  the  Chief  Justice.  It  appears  to  me  that 
the  principle  of  law  in  a  case  of  this  sort  has  been 
clearly  laid  down  from  the  earliest  periods — ^as  far  back 
as  1740,  and  has  been  followed  down  from  time  to  time 
in  the  different  judgments  that  have  been  referred  to, 
and  finally  laid  down  in  this  Court  in  HovdPs  case. 
Having  been  one  of  the  Judges  consenting  to  that  judg- 
ment, after  a  full  consideration  of  the  law ;  and  in  this 
particular  case,  since  the  Court  sat  on  Friday, .  having 
reviewed  nearly  all  the  authorities — all  that  had  been 
referred  to,  and  several  others — I  have  no  hesitation  in 
saying  that  in  the  principle  of  law  laid  down  in  that 
case  I  still  concur.  In  that  case  I  find  that  the  prin- 
ciples were  laid  down  precisely  in  the  same  manner  as 
by  his  Honor  the  Chief  Justice.  The  principle,  as  it 
appears  to  me,  is  this :  that  any  person  who  attempts  to 
interfere  with  the  due  administration  of  justice,  either 
by  attempting  to  influence  the  Judges,  or  the  Court,  or 
the  jury,  if  the  case  is  one  to  come  before  a  jury,  is 
guilty  of  contempt.  The  law  is  not  limited  to  that. 
Most  cases  that  have  been  cited  have  been,  so  clearly, 
and  so  manifestly,  attempts  to  influence  the  Courts  and 
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1876.  juries,  that  the  law  has  been  misundeistood,  and  it  has 

Inrg  been  aigued  in  this  particular  instance  that,  because  the 

BsNNBTT.  intention  was  not  clear,  and  had,  in  fact,  been  denied, 

there  was  no  contempt.  I  entirely  dissent  from  that 
view  of  the  law  —  that  is  not  the  view  laid  down  by 
those  authorities.  I  admit,  as  a  rule,  the  presumption 
of  a  guilty  mind — ^the  mens  rea;  I  admit  that  to  the 
fullest  extent.  But  does  that  mean  that  there  must  be 
an  in|;ention  on  the  part  of  the  person  to  insult  the 
Court.  Does  it  mean  that  there  must  be  an  intention  to 
influence  the  Court  or  the  jury  ?  I  do  not  think  so. 
The  principle  of  the  law  is  satisfied  with  the  publi- 
cation of  the  article.  Is  its  natural  effect  to  influence 
either  the  Judge  or  the  jury  ?  It  is  the  effect  the  Court 
looked  to,  and  if  the  natural  effect  is  to  prejudice  a 
person  upon  his  trial,  then  the  mens  rea  is  clearly 
made  out.  I  differ  from  his  Honor  Mr.  Justice  Hargrove, 
that  it  was  an  accidental  publication.  It  was  written 
evidently  by  some  person  to  supply  information  to  the 
public  on  these  transactions,  therefore  the  intention  to 
publish  was  there,  and  it  was  not  accidental.  So  far  as 
Mr.  Bennett  was  concerned,  I  am  quite  willing  to  give 
him  the  full  benefit  of  his  affidavit,  but  the  Court  has  no 
affidavit  from  the  person  who  wrote  the  article  to  shew 
that  he  was  not  aware  that  these  other  cases  were  pend- 
ing at  the  time.  If  the  Court  had  such  a  statement  from 
the  person  who  wrote  that  article,  then  the  defence  of  Mr. 
Bennett  would  be  much  more  full  and  complete.  I  am, 
however,  quite  willing  to  accept  the  statements  in  Mr. 
Bennett's  affidavit,  in  their  fullest  sense.  The  principle 
of  law  involved  in  this  matter  has  been  so  fully  cited  by 
the  Chief  Justice  that  I  do  not  think  it  is  necessary  for 
me  to  say  anjrthing  further  than  this,  that  I  still  concur 
in  the  expression  of  the  law,  as  stated  in  HovelPs  case. 

Sir  Jambs  Martin,  C.J.    The  rule  will  be  discharged 
on  payment  of  costs,  if  any. 

The  Crown  declined  to  take  costs. 
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In  re  The  Insolvent  Estate  of  Church  and  Hills — 

Claim  of  the  Oriental  Bank  (a). 

W.  S.,  w.  P., 

AN  APPLICATION     to     review,    and     set     aside     &  c[,^\^'. 

deciaioii  of   the  Chief    Commissioner,  whereby  the  B.  became 

Oriental  Bank  Corporation  were  allowed  to  prove  against  gev^rolly  held 

the  insolvent   estate   of   Messrs.    Church   and    Hills,    as  and  firmly 

creditors  under  a  cash  credit  bond  given  to  the  bank —  ^^^  Oriental 

on  the  grounds :   1.  That  the  decision   was  contrary  to  Bank  Corpor- 

Uw.      2.    That    the    bank,    by    suing    Messrs.    B«%,  ^'"^f' ^^"^ 

Church  and   Hills,   jointly,    upon   the   bond   determined  £40,000,  for 

their  status,    and    made   their   election,    and   could    not  ^^^^^  ^^ 

therefore   afterwards   prove   against   the   joint   estate   of  well   and  truly 

Chirch  and  HiUs,     3.   That,  upon  the  construction  of  ^S^ivetf  a^d  "^ 

tiie  bond,  tRe  said  Bank  Corporation  were  not  creditors  each  of  us,  and 

of  the  joint  estate  of  Church  and  HiUs,  nor  entitled  to  ^^foZ\f^^ 

prove   against    the    said    estate.      4.    That    the    original  and   the   heirs, 

character  of  the  debt  to  the  said  Oriental  Bank  showed  ^^SJdSSatore 

that  the  bank  could  not  prove  as  creditors  in  respect  of  ub,  and  any 

thereof  against  the  estate.     5.  That  the  said  debt,  not  J^  *|^'   °' 

being   originally    a   joint    debt    of    Messrs.    Church   and  jointly, 

HiUs  alone,   should  if  allowed  at  all  against  the  joint  J^^^^vely*" 
estate   be    postponed    to    the    debts    proved    by    others       W.  8.  was 

originally  the  joint  creditors  of  the  estate.  debtor^the* 

The  affidavit  of  debt  stated  that  Messrs.  Church  and  ^^JfrjSSS^ 


HUls,  before  the  sequestration  of  their  estate,  were,  and  to  the  extent 
Still  are,  justly  and  truly  indebted  to  the  Oriental  Bank  ^th  interest 

and  costs. 

Messrs.  B.  and  S.  were  in  pekrtnership,  and  Messrs.  C.  and  JET.  were  in  partnership, 
but  in  no  way  connected  with  each  other.  Each  of  the  firms  became  insolvent. 
Before  that  event  happened,  the  bank  hctd  commenced  an  action  against  Messrs.  0.,H., 
and  B. 

After  the  insolvency  of  Messrs.  B.  and  S.,  the  bank  proved  on  the  bond  against 
their  separate  estates.  The  bank  then  applied  to  prove  against  the  partnership  estate 
of  Messrs.  C.  and  H.,  and  the  Chief  Commissioner  allowed  the  proof. 

Hild,  on  appeal  (the  Chief  Justice  dissenting),  that  the  Chief  Commissioner  had 
ri^tly  admitted  the  proof. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrove,  J.,  and  Faucett,  J. 
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in  the  sum  of  £20,668  Ob.  6d.,  over  and  above  all  just 
allowances.  The  insolvents  jointly  and  severally,  with 
other  persons,  entered  into  a  bond,  whereby  the  insol- 
vents became  liable  to  pay  to  the  bank  the  sum  of 
£20,000  and  customary  interest  thereon,  to  be  void  on 
certain  conditions. 

The  bond  was  a  cash  credit  bond,  whereby  Walter 
ScoU,  WiUiam  Price,  Robert  HHU,  Walter  MarshaU 
Church  and  Edtoin  Thomas  BeSby  became  "jointly  and 
severally  held  and  firmly  bound  unto  the  Oriental  Bank 
Corporation  ...  in  the  sum  of  £40,000  .  .  . 
for  which  payment  to  be  well  and  truly  made,  we  bind 
ourselves,  and  each  of  us,  and  any  two,  three  or  four  of 
us,  and  the  heirs,  executors  and  administrators  of  us,  and 
any  two,  three  or  four  of  us  jointly,  severally  and  respec- 
tively, firmly  by  these  presents." 

By  a  recital  in  the  bond,  Walter  Scott  was  the  prin- 
cipal debtor,  and  the  others  named  were  sureties  on  the 
cash  credit  bond  to  the  extent  of  £20,000,  with  interest 
and  costs. 

Messrs.  BeUhy  and  Scott  were  in  partnership,  and 
Messrs.  Church  and  Hills  were  in  partnership ;  but  the 
firms  were  in  no  manner  connected  with  each  other. 
Each  of  the  firms  became  insolvent.  Before  that  event 
happened,  the  bank  had  commenced  an  action  against 
Messrs.  Church,  Hills,  and  BeUhy, 

After  the  insolvency  of  Messrs.  Beilby  and  Scott,  the 
bank  proved  on  the  bond  against  their  separate  estates. 
The  bank  then  applied  to  prove  against  the  partnership 
estate  of  Messrs.  Church  and  Hills,  and  the  Chief 
Commissioner  allowed  the  proof — hence  the  appeal. 

SalamoTM  and  Stephen  in  support  of  the  appeal. 

The  claim  should  not  have  been  admitted ;  the  debt 
was  due  on  a  joint  and  several  bond,  by  which  Messrs. 
Scott,  Price,  Hills,  Church  and  Beilby,  or  any  one  or 
two,  three  or  four  of  them  were  bound  to  repay  any  sum 
to  the  extent  of  £20,000,  with  interest  and  costs,  which 
might  have  been  advanced  to  the  principal  debtor,  Scott. 


Digitized  by 


Google 


CASES  AT  LAW. 


47 


In  no  way  was  it  a  partnership  debt.  Messrs.  Church  and 
Hills  did  not  execute  the  bond  as  a  firm,  but  in  their 
individual  capacity.  Further,  having  commenced  an 
action  i^ainst  Church,  Hills  and  BeHhy,  the  bank  had 
made  their  election,  and  were  bound  by  it.  Ex  parte 
Wylie  (a).  [Sir  James  Martin,  C.J.  Is  not  that  de- 
cision overruled  by  Ex  parte  Notlke  (b)  F] 

Darley  and  Knox  for  the  respondents. 

The  bond  expressly  makes  any  two  liable.  The 
principle  on  which  the  Court  will  act  is  laid  down  in 
the  case  Ex  parte  English  and  American  Bank  in  re 
Frazer,  Frenhdm  and  Co,  (c). 

As  to  the  *'  relation,'*  Ex  parte  Bond  and  Hill  (d)  and 
Ex  parte  Banks  (e),  were  cited. 
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Salomons  replied. 


Cur.  ad.  vuU. 


Sir  Jamss  Martin,  C.J.  This  is  an  application  to 
review  and  set  aside  the  allowance  by  the  Chief  Com- 
missioner of  Insolvent  Estates  of  a  proof  by  the  Oriental 
Bank  Corporation  of  a  debt  in  the  estate  of  Walter 
Marshall  Church  and  Robert  HiUsy  partners,  trading  as 
"  Church  and  HiUsr 

The  debt  in  respect  of  which  this  proof  was  allowed 
arose  on  a  bond  to  the  bank,  whereby  Walter  Scott, 
William  Price,  the  said  Robert  HiUs,  the  said  Walter 
Marshall  Church,  and  Edwin  Thomas  BeSby,  Become 
jointly,  and  severally,  bound  to  the  bank  in  the  sum  of 
£40,000. 

For  this  payment  they  bound  themselves,  and  each  of 
them,  and  any  two,  three,  or  four  of  them,  and  the  heirs, 
executors,  and  administrators  of  them,  and  each  of  them, 
and  any  two,  three,  or  four  of  them  jointly,  severally, 
and  respectively.  For  the  defendant  it  is  stated  that 
the    bond    was    given    to    secure    the    payment    of    any 


(a)  2  Rose,  394 

(c)  L.  R.  4,  Ch.  Ap.  49 

(e)  lb.,  106 


(6)  2  Gl.  &  Jam.,  295 
{d)  1  Atk.,  98 
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advances  by  the  bank  to  the  said  IFofter  ScoU,  not 
exceeding  £20,000,  with  interest  and  costs.  The  five 
persons  executing  the  bond  are  described  therein  indi- 
vidually, and  not  as  partners,  nor  is  it  mentioned  therein 
that  any  of  them  were  in  partnership  with  the  others  or 
any  of  them.  The  debt  secured  was  not  stated  to  be 
the  partnership  debt  of  any  of  them,  but  the  separate 
and  individual  debt  of  ScoU  alone,  and  all  the  four 
sureties  executed  the  bond,  so  far  as  appears  on  the  face 
of  it,  not  as  partners,  but  as  separate  individuals.  No 
action  had  been  brought  by  the  bank  against  Church 
and  HUU  jointly,  and  consequently  there  was  no  judg- 
ment signed  against  them  jointly  on  the  bond. 

I  am  clearly  of  opinion,  under  these  circumstances, 
that  the  appeal  against  the  Chief  Commissioner's  decision 
ought  to  be  sustained.  It  is  a  settled  rule  that  the  joint 
creditors  shall  be  paid,  out  of  the  partnership  or  joint 
estate,  and  the  separate  creditors  out  of  the  separate 
estate  of  each  partner,  and  if  there  be  a  surplus  of  the 
joint  estate,  besides  what  will  pay  the  joint  creditors, 
the  same  shall  be  applied  to  pay  the  separate  creditors ; 
and  if  there  be,  on  the  other  hand,  a  surplus  of  the  separate 
estate  beyond  what  will  satisfy  the  separate  creditors,  it 
shall  go  to  supply  any  deficiency  that  may  remain  as  to 
the  joint  creditors.  If  Church  and  Hills  had  been  the 
only  persons  executing  the  joint  and  several  bond,  and 
had  executed  it,  as  they  have  done,  as  individuals,  and 
not  as  partners,  I  should  have  been  of  opinion  that  on 
their  insolvency  the  bank  could  not  prove  in  their  estate 
pari  passu  with  the  partnership  creditors,  unless  the 
bond  were  given  for  a  partnership  debt.  In  every  case, 
so  far  as  I  know,  where  partnership  assets  have  in  bank- 
ruptcy been  held  liable  for  the  joint  debts  of  the  partners, 
such  debts  have  been  incurred  by  them  as  partners,  or 
on  the  partnership  account.  I  am  not  aware  of  any  case 
where  persons  liable  as  joint  contractors  merely,  without 
reference  to  any  partnership  dealing  or  obligation,  have 
been  held  by  means  of  such  liability  to  have  created  a 
primary  charge  in  the  event  of  bankruptcy  on  their 
partnership   assets.     Apart  from   the   question   of   bank- 
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raptcy,  their  partnerahip  as  well  as  their  separate  assets 
would  no  doubt  be  liable  under  an  execution  lor  the 
debt,  but  in  the  Bankruptcy  Court  the  partnership 
creditors  would,  I  think,  have  the  prior  claim. 

It  is  not  necessary,  however,  according  to  my  view  of 
this  case,  to  decide  what  would  have  been  the  result,  if 
the  only  obligors  had  been  Church  and  Hills,  for  the 
bond  is  not  their  joint  and  several  bond,  but  the  joint 
and  several  bond  of  five  persons,  of  whom  they  are  two. 
The  five  persons  named  in  the  commencement  of  the 
bond  are  persons  who  jointly  and  severally  bound  them- 
selves to  the  bank  in  the  sum  of  £40,000.  For  the  due 
payment  of  this  money,  for  which  they  are  all  jointly  and 
severally  liable,  they  bind  themselves,  and  each  of  them, 
and  any  two,  three,  or  four  of  them.  In  other  words, 
they  covenant  separately  and  collectively  altogether,  or  two 
three  or  four  together,  to  pay  what  they  all  collectively 
and  individually  owe.  This  covenant  is  inserted  for  the 
mere  purpose  of  enabling  the  obligee  to  sue  such  of  the 
obligors  as  he  may  think  fit,  without  joining  the  others. 
*^  If  two  or  more,"  says  Mr.  Jarman  (in  his  note  to  the 
form  of  a  bond  in  the  3rd  vol.  of  Bythewood,  p.  182 — 
2nd  ed.)  ''bind  themselves  in  an  obligation  jointly  and 
severally,  the  obligee  may  sue  them  all  jointly,  or  he 
may  sue  any  one  of  them  at  his  election ;  but  if  they  are 
jointly  and  not  severally  bound,  the  obligee  must  sue 
them  jointly.  However,  if  three  or  more  bind  them- 
selves jointly  and  severally,  the  obligee  cannot  sue  two 
of  them  only  jointly ;  unless  it  appears  to  the  Court 
that  the  other  obligors  are  dead.  But  if  two  be  bound 
on  a  bond  jointly,  and  one  be  sued  alone  though  he  may 
plead  this  matter  in  abatement  of  the  writ,  yet  he  cannot 
plead  ncn  est  factum,  for  it  is  his  deed  though  it  be  not 
his  sole  deed.  It  is  for  the  purpose  of  enabling  the 
obligee  or  covenantee  to  sue  two  or  more  of  the  obligors 
or  covenantors  alone,  without  joining  the  others,  that 
the  usual  severance  in  an  obligation  and  in  the  lien  part 
of  a  covenant  is  made."  In  the  1st  vol.  of  Bythewood, 
p.  502,  there  is  a  much  fuller  note  of  Mr.  Jarman  to  the 
same  efiect :  "  Without  these  words  "  (*'  for  which  pay- 
14— D 
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ment  to  be  well  and  truly  made  we  bind  ouiselyes,  and 
each  of  us,  and  any  two  of  us  "),  he  selys  : — "  it  seems  an 
aotion  would  not  lie  against  any  two  in  the  life  of  a  third, 
for  as  it  has  been  justly  observed  by  Mr.  Justice  BvUer, 
that  if  three  be  bound  jointly  and  severally  in  a  bond 
the  obligee  cannot  sue  two  of  them  only,  but  he  must 
either  sue  them  all,  or  each  of  them  separately."  It 
thus  appears  that  the  words  binding  ''  any  two,  three,  or 
four,"  are  inserted  in  bonds  for  the  mere  purpose  of 
enabling  the  obligee  to  pursue  the  remedy,  which  he 
has  against  all  the  obligors  jointly  and  severally,  against 
any  two  or  more  of  them,  without  joining  the  others — a 
thing  which,  without  these  words,  he  could  not  do.  The 
suit  thus  may  be  against  two  or  more,  while  the  bond 
remains  the  joint  and  several  bond  of  all. 

At  the  time  of  the  sequestration  of  the  estate  of 
Church  and  Hills  the  bond  was  not  their  joint  and 
several  bond,  nor  was  there  any  joint  judgment  entered 
up  against  them  upon  it.  The  debt  at  that  time  was 
simply  the  joint  and  several  bond  of  Scott,  Price,  Hills, 
Church,  and  Beilby,  and  it  is  impossible  to  say  that  the 
bond  of  these  five  persons  was  the  bond  of  Church  and 
Hills  alone.  With  just  as  much  truth  might  it  be  said 
to  be  the  bond  of  Church  and  Scott,  or  Church  and 
Price,  or  of  any  other  combination  of  two  or  more  of  the 
five.  As  it  was  not  then  the  bond  of  Church  and  Hills, 
but  the  joint  and  several  bond  of  Church  and  HiUs  and 
three  other  persons,  I  am  of  opinion  that  the  proof  by 
the  bank  in  the  insolvent  estate  of  Church  and  Hills  of 
the  amount  due  on  the  bond  as  a  partnership  debt  of 
that  firm,  ought  to  be  expunged. 

Hargravb,  J.  This  was  an  appeal  from  the  decision 
of  his  Honor  the  Chief  Commissioner  of  Insolvent  Es- 
tates, allowing  the  Oriental  Bank  to  prove  in  respect  of 
a  claim  of  £20,000  under  a  covenant  and  bond  for  that 
amount  entered  into  by  Messrs.  Church  and  Hills  with 
that  bank  upo;i  a  cash  credit  bond  in  favor  of  Scott  as 
principal,  and  Messrs.  Price,  HiUs,  Church  and  Beilby 
as  sureties,  for  £40,000.  The  operative  words  of  the 
bond  were  as  follows  : — 
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''  We  bind  ouiselves  and  each  of  us  and  any  two, 
three,  or  four  of  us  and  the  heirs^  executors  yid  adminis- 
trators of  us  and  each  of  us  and  any  two,  i&ree,  or  four 
of  us,  jointly  and  severally  and  respectively  firmly  by 
by  these  presents,  &c.,  &o.,  &c." . 

I  should  have  thought  it  to  be  perfectly  clear  that 
under  these  operative  words  the  joint  and  separate  estates 
of  the  said  five  persons,  and  also  the  joint  estates  of  any 
two,  three,  or  four  of  such  persons,  jointly,  severally,  and 
respectively,  were  made  liable  for  the  whole,  and  for 
every  part,  of  the  said  £40,000 ;  nor  can  I  suggest  any 
additional  or  better  form  of  words  for,  nor  more  strict 
accuracy  in,  creating  all  such  joint  and  several  liabilities. 
Any  additional  words  or  expressions  would,  I  think,  be 
vague,  and  mere  surplusage  ;  and  the  Chief  Commissioner 
in  my  opinion  was  bound  both  in  law  and  equity  to  admit 
the  proof ;  subject,  of  course,  to  the  bank  giving  credit 
to  the  insolvents'  estate  for  whatever  sums  may  have  been 
already  paid  to  the  bank  or  hereafter  may  be  paid,  by  all 
or  any  of  the  said  five  persons  on  account  of  the  said  bond, 
or  in  reduction  -of  the  said  joint  or  several  liabilities. 

The  terms  of  the  present  petition  of  the  appeal  against 
the  Chief  Commissioner's  allowance  of  the  bank's  claim, 
set  up  and  alleged  that  the  circumstances  of  the  bank 
having  already  commenced  an  action  against  the  three, 
Messrs.  Church,  HiUs  and  Beilby  jointly,  previously  to 
their  application  to  prove  against  the  insolvent  estate  of 
the  two,  Messrs.  Church  and  HiUs,  was,  and  is,  a  bar  to 
such  proof;  that  is  in  efEect  that  the  tendency  of  such 
action  against  the  three  was  and  is  equivalent  to  a  release 
under  seal  of  the  bond  as  against  the  two.  I  am,  how- 
ever, quite  unable  to  coincide  in  any  sucli  opinion,  and 
still  less  do  I  understand  the  novel  suggestion  that  by 
such  action  the  bank  has  fixed  the  '*'  status "  of  these 
obligors  of  this  bond,  or  that  any  such  action  or  actions 
could  either  at  law,  or  in  equity,  release  any  one  or  more 
of  these  parties  to  this  bond,  or  parties  to  any  proper  or 
formal  bond  by  any  parties  "  jointly  and  severally,"  from 
their  usual  legal  and  equitable  liabilities  under  such 
bond  jointly  and  severally. 
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It  is  quite  plain  that  in  such  matters  as  the  present, 
the  two  chief  rules  applicable  and  to  be  enforced  are : — 
Ist.  That  every  party  to  such  a  bond  as  this  is  thereby 
made  by  law  liable,  and  ought  to  pay  the  £40,000  out 
of  all  his  joint  and  separate  estate  whatsoever  and  where- 
soever, even  to  the  full  amount  of  the  £40,000,  out  of 
his  individual  joint  and  separate  assets,  so  far  as  such 
joint  and  separate  assets  will  extend ;  the  rule  as  to  joint 
and  separate  assets  in  insolvency  being  liable  primarily 
to  joint  creditors  and  separate  creditors,  would  only 
apply  if  it  happened  that  Messrs.  Church  and  H^, 
insolvents,  had  been  partners  with  strangers  or  had  been 
joint  debtors  in  insolvency  towards  other  persons,  stran- 
gers to  the  bond  now  under  consideration. 

The  second  rule  applicable,  and  to  be  enforced,  is : — 
That  the  bank,  like  every  other  creditor,  is  entitled  to 
their  proof  on  every  one  of  their  securities  against 
the  insolvents'  estate,  and  to  act  at  the  same  time 
upon  any  other  securities  as  if  in  separate  deeds  and 
instruments,  except  the  two  insolvents  alone,  whose 
estate  alone  is  now  under  the  insolvency  administration. 
The  insolvency  jurisdiction  is  essentially  equitable,  and 
it  is  the  simplest  equity  that  if  the  bank  can  obtain,  say, 
6s.  in  the  £  out  of  the  two  (Church  and  Hills),  the 
bank  must  and  does  still  retain  the  right  to  proceed  with 
their  common  law  judgment  against  the  three  (Churdi, 
HilUy  and  BeHby) ;  and  if  the  bank  can  hereafter  obtain 
the  remaining  148.  in  the  £  out  of  any  assets  liable  to 
meet  such  judgment  debt,  they  must  be  perfectly  entitled 
so  to  proceed  to  common  law  judgment,  so  as  to  obtain 
both  in  equity  and  at  common  law  the  full  amount  of 
their  bond  as  against  all  the  joint  and  separate  estates  in 
insolvency  or  otherwise  of  all  these  five  parties,  jointly, 
severally,  and  respectively. 

It  was  argued  that  this  was  in  truth  the  only  real 
point  suggested  against  the  Chief  Commissioner's  de- 
cision, that  so  long  as  the  bank's  action  against  Church, 
Hills,  and  Beilbt/  was  pending,  the  bank  was  bound  to 
"  elect "  as  to  which  of  the  two  remedies  it  would  pursue 
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sa  against  Church  and  Hills  alone,  and  the  authority  of 
Ex  parte  Wylie  (a)  was  cited  in  support  of  this  sug- 
gestion. 

There  are,  however,  three  distinct  answers  to  this 
argument,  vix.  (1),  Lord  EMon  subsequently,  in  1826, 
in  Ex  parte  NoUke  (6),  expressly  retracted  his  previous 
decision  in  Ex  parte  Wylie. 

Secondly.  This  technical  doctrine  of  "  election "  is 
only  applied,  and  can  in  its  very  nature  only  be  applic- 
able, where  the  two  proceedings  to  '^  elect  '*  between  are 
precisely  commensurate  and  against  the  same  individ- 
uals, as  if  the  actions  had  been  against  Church  and  HilU 
alone,  without  BeiOnf, 

Thirdly.  The  case  must  obviously  be  quite  outside  all 
notions  of  election  both  at  law  and  in  equity,  because  the 
words  of  the  bond  are  so  clear  if  read  by  themselves, 
and  so  clearly  entitle  the  bank  to  proceed  against  all  the 
five  parties  *^joindy,  severally  and  respectively V  And 
suppose  the  bank  should  obtain  only  a  farthing  in  the  £ 
from  Church  and  Hills*  insolvency  assets,  what  possibly 
can  be  suggested  why  the  balance  of  the  £40,000  should 
not  be  paid  to  the  bank  under  judgment  against  the 
possibly  solvent  joint  estate  of  Church,  HiUs,  and 
BeUby,  who  are,  both  at  law  and  in  equity,  liable  under 
the  bond  at  the  present  moment  to  the  full  amount,  and 
as  against  which  the  other  creditors  of  Church  and  HUls 
jointly  can  have  no  claim  whatever,  except  under  the 
rules  of  marshaUing,  in  case  of  any  deficiency  of  the 
joint  estate  of  Church  and  HUls  by  themselves. 

Of  course  the  Chief  Commissioner  will  hereafter  follow 
the  usual  rules  as  between  the  creditors  hi  Church  and 
Hills  having  securities  or  two  or  more  collateral  funds  to 
go  to  in  addition  to  Church  and  HUW  insolvency  assets, 
and  as  to  marshalling  aU  creditors  inter  se  before  the 
payment  of  dividends  to  any  of  such  creditors;  but  at 
the  present  position  of  affairs,  I  am  quite  clear  that  the 
bank  is  entitled  to  proceed  both  with  their  common  law 
action  and  in  insolvency. 
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With  regard  to  the  authorities,  the  case  of  Band  and 
HiU  (a),  before  Lord  Hardwicke,  in  1745,  only  applies 
as  to  the  "  election "  in  the  Bankruptcy  or  Insolvency 
Administration,  and  as  to  marshalling  securities  between 
a  plaintifE  and  several  creditors,  upon  the  well-known 
principle  already  mentioned  as  to  creditors  having  two 
funds  to  go  to  as  against  other  creditors  having  only 
one  fund  to  go  to. 

The  subsequent  case  Ex  parte  Banks  (b)  exactly 
shows  the  distinction.  The  short  judgment  is  as  follows  : 
"  Where  a  joint  commission  only  was  taken  out  against 
two  partners,  the  petitioner,  a*  bond  creditor,  to  whom 
the  bankrupts  were  jointly  and  severally  bound,  may 
make  his  election  to  come  upon  the  joint  or  separate 
estates.  If,  upon  the  former,  he  cannot  come  upon  the 
latter  (so  vice  versa)  for  the  surplus  of  the  debt  till  the 
creditors  of  the  separate  estate  are  first  served.  Lord 
Chancellor  Harduncke  founded  his  order  upon  this 
reasoning,  '"because  the  bond  creditor  might  have 
brought  a  separate  action  at  law  against  each  of  them^ 
and  might  have  had  likewise  separate  ezecutionSj  but 
could  not  have  levied  his  debt  upon  both  the  estates  at 
the  same  time,  but  only  for  the  deficiency,  where  one 
estate  was  not  sufficient  to  satisfy  the  whole." 

There  are  many  other  cases  cited  in  "  ArchboUTsr 
Bankruptcy  "  to  the  same  efiect  applicable  to  the  present 
case. 

In  the  last  case  on  this  subject,  viz. — Ex  'parte 
English  and  American  Bank  in  re  FraaeTy  Trenholm 
and  Co.  (c) :  A  firm  in  Charlston  applied  to  a  firm 
in  Liverpool  to  raise  the  necessary  funds  for  the  purchase 
of  cotton  in  America  for  sale  in  England,  at  the  risk  of 
certain  speculators  for  whom  they  acted ;  and  the  Liver- 
pool firm  applied  to  an  English  bank  for  an  advance  for 
that  purpose.  An  arrangement  was  accordingly  made, 
under  which  the  Charleston  firm  drew  upon  an  American 
branch  of  the  English  Bank  for  the  amount  required^ 
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puxchased  the  cotton,  consigned  it  to  the  Liverpool  firm, 

drew  bills  upon  that  firm,   and  indorsed  them  to  the 

bank.      At  the  same  time  the  cotton  was  consigned  to 

the  Liverpool  firm,  who  accepted  the  bills  drawn  upon 

them  by   the   Charleston  firm,   and  the   bills   of  lading 

were  endorsed .  by  the  Charleston  firm  to  the  bank  as 

security  for  their  advance.       Afterwards  the  Liverpool 

and  Charleston  firms  became  insolvent,  and  the  value  of 

the    cotton  was    insufficient  to  cover  the  acceptances  of 

the   Liverpool  firm.     It   was   held   that  the  transaction 

was  a  joint  adventure  of  the  Charleston  and  Liverpool 

firms,  and  that  they  were  jointly  interested  in  the  cotton, 

and,   consequently,   that  the  bank  could  prove  against 

the  estate  of  the  Liverpool  firm  for  the  sum  advanced 

without    giving    up    their    security.      The    principles  of 

this    decision    of    Lord    Justice    Page    Wood    and    Lord 

Justice   Sdtpyn   are   strongly   applicable   to   the   present 

case. 

For  these  reasons,  I  am  clearly  of  opinion  that  the 
Chief  Commissioner  was  quite  right  in  admitting  the 
proof,  and  that  this  appeal  should  be  dismissed  with 
costs. 
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Faucett,  J.  In  this  case  the  Oriental  Bank  hold  a 
bond  in  which  Walter  ScoU,  as  principal  debtor,  and 
four  other  persons,  namely  W,  Price,  Robert  HiUs,  W. 
M.  Church,  and  Edtoin  T.  Beilby,  as  sureties,  are 
bound  in  the  sum  of  £40,000.  By  the  terms  of  the 
bond,  not  only  are  the  whole  five  persons  bound  jointly 
and  severally,  but  any  two,  three,  or  four  of  them  are 
also  bound  jointly  and  severally.  Beilby  and  Scott  were 
in  partnership,  and  Church  and  Hills  were  also  in  part- 
nership, but  thQ  two  firms  were  not  connected  with  one 
another.  Beilby  and  Scott  became  insolvent,  and  Church 
and  Hills  also  became  insolvent.  Before  these  insolven- 
cies the  bank,  had  brought  an  action  upon  the  bond 
against  Church,  HiUs,  and  Beilby.  After  the  insolvency 
of  Beilby  and  Scott,  the  bank  proved  on  the  bond  against 
their  separate  estates.  Then  they  appHed  to  prove 
against  the  partnership  estate  of  Church  and  HiUs,  and 
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the  Chief  Connnissioner  allowed  the  proof.    This  is  an 
appeal  against  that  decision  of  the  Chief  Commissioner. 

The  first  objection  is  that  the  bank  having  sned 
Church,  Hills,  and  Beilby  jointly,  are  bound  by  that 
election,  and  cannot  now  in  insolvency  fall  back  npon 
another  combination,  namely,  that  of  Church  and  HUlSy 
and  prove  against  their  joint  estate ;  but  that  they  can 
only  prove  against  their  separate  estates.  This  objection 
might  have  great  weight  if  in  the  action  the  bank  had 
proceeded  to  judgment  against  the  three.  Church,  HUls, 
and  Beilby,  under  which  they  might  have  issued  execu- 
tion against  any  joint  property  of  the  three,  of  which, 
however,  there  is  none — or  against  the  separate  estate  of 
any.  But  in  insolvency,  as  the  bond  would  in  such  a 
case  have  merged  in  the  judgment,  they  could  only 
prove  upon  the  judgment  against  the  joint  estate  of  the 
three.  Ex  parte  Christy  (a)  is  an  authority  for  this. 
But  the  mere  bringing  of  an  action  against  three  would 
not,  I  think,  be  conclusive  even  at  law  as  an  election, 
for  although,  if  the  bank  had  brought  another  action 
against  two  of  the  three,  a  plea  that  the  other  action 
was  pending  would  be  a  good  plea  in  abatement;  the 
only  result,  however,  of  such  a  plea  would  be  that  the 
bank  would  be  obliged  to  discontinue  the  first  action. 
Ex  parte  Ro\dandson  (6).  But  when  by  the  insolvency 
the  action  is  altogether  stayed  before  judgment,  and  the 
creditor  is  thrown  back  upon  his  original  claim,  on 
which  alone  he  can  prove,  I  think  he  ought  to  be 
allowed  to  prove  according  to  the  nature  of  his  claim  as 
if  no  action  had  been  commenced.  This  objection, 
therefore,  ought  not,  I  think,  to  prevail. 

But  the  broader  objection  taken  is  that  the  bank  can 
only  prove  against  the  separate  estates*  of  Church  and 
Hills,  and  cannot  prove  against  the  partnership  estate  of 
the  firm,  until  the  partnership  debts  have  boen  satisfied. 

The  general  rule  in  insolvency  as  to  the  distinction 
between  joint  estate  and  separate  estate,  and  their  re- 
spective liability  in  the  first  instance  to  joint  debts  and 
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separate  debts,  and  that  when  there  is  a  joint  and 
separate  creditor  he  must  make  his  election  whether  he 
will  come  upon  the  joint  or  separate  estate — ^that  is, 
which  he  will  come  in  upon  in  preference,  is  of  course 
not  questioned.  But  it  is  contended  that  Church  and 
StUs  never  were  joint  debtors  in  this  bond,  and  if  they 
were  that  they  never  were  indebted  as  partners. 

As  to  the  first  question,  whether  they  were  jointly  in- 
debted in  the  bond ;  this  question  must  be  determined 
by  looking  at  their  position  at  the  time  of  the  sequestra- 
tion. By  the  terms  of  the  bond,  the  five  persons  make 
themselves  jointly  and  severally  liable  in  the  sum  of 
£40,000,  the  liability  of  the  sureties  being  limited  to 
£20,000,  and  for  the  payment  of  that  sum  they  bind 
themselves,  and  any,  two,  three,  or  four  of  them  jointly, 
severaUy,  and  respectively.  Now,  whatever  may  be  the 
efEect  of  the  first  clause  by  which  the  five  make  them- 
selves jointly  and  severally  liable,  it  is  clear  that,  when- 
ever a  default  takes  place,  any  two,  or  three,  or  four 
become  at  once  jointly  and  severally  liable,  and  may  be 
at  once  sued.  Such  a  default  had  taken  place  before  the 
action  had  been  commenced,  and  therefore  before  the 
sequestration  ;  and  by  that  default  at  all  events,  Church 
and  Bills  became  at  once  jointly  and  severally  liable  to 
the  bank.  If  the  sequestration  had  not  taken  place,  the 
bank  might  have  sued  them  jointly  or  separately.  And 
I  confess  I  am  at  a  loss  to  see  why  the  bank,  when 
claiming  to  prove  against  them  as  being  jointly  indebted, 
should  be  told  that  they  are  not  jointly  indebted,  but 
are  only  severally  indebted.  I  am  of  opinion,  therefore, 
that  as  the  joint  and  several  liability  of  Church  and 
HUU  existed  before  and  at  the  time  of  their  sequestra- 
tion, the  bank  was  entitled  to  prove  against  their  joint 
or  separate  estate,  as  it  might  elect. 

The  other  question,  whether  the  partnership  property 
must  be  kept  apart  to  meet  only  partnership  debts,  to 
the  exclusion  of  joint  debts  that  have  arisen  out  of 
transactions  unconnected  with  the  partnership  business, 
appears  to  me  to  present  greater  difficulty.  At  law  such 
a  distinction  is,  I  should  say,  unknown,  and  it  is  difficult 
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to  see  on  what  principles  of  equity  it  could  be  supported, 
without  leading,  in  some  instances,  to  a  minuteness,  of 
division  of  assets  that  would  be,  to  say  the  least,  veij 
inconvenient.  Such  a  distinction  could,  I  think,  rest 
only  on  practice  and  authority.  But  I  find  no  authority 
recognising  such  a  practice. 

In  Ex  farte  Crossfidd  (a),  and  in  Ex  parU  Bucking- 
ham  (&),  what  is  very  like  the  converse  is  held.  In  each 
of  these  cases  a  promissory  note  had  been  given  by  two 
for  the  debt  of  one  of  them,  who  afterwards  became 
bankrupt,  and  it  was  held  that  the  payee  might  prove 
against  his  estate,  unfettered  by  the  rule  that  applies  in 
the  case  of  partnerships,  to  the  efEect  that  tlie  creditor 
before  proving  against  the  estate  of  one  should  shew 
that  the  other  was  not  solvent.  In  the  first  case,  the 
decision  is  put  by  one  of  the  Judges  on  the  ground  that 
as  in  an  action  on  the  joint  security  the  creditor  might 
lety  on  the  effects  of  either  debtor,  so  the  same  principle 
ought  to  apply  here.  In  the  latter  case  Sir  Oearge  Rose 
said, — "  The  question  in  these  cases  has  been  very  fully 
settled.  I  have  always  understood  that  the  rule,  which 
has  been  so  much  pressed  upon  us,  only  applies  to  the 
case  of  partners,  and  I  think  it  would  be  mischievous  to 
extend  it  to  the  case  of  co-contractors."  In  those  cases 
there  was  a  joint  debt,  and  the  effort  was  to  prevent  the 
creditor  from  coming  in  upon  the  separate  estate  of  one 
of  the  debtors ;  but  there  was,  in  fact,  no  joint  estate. 
The  cases,  however,  are  remarkable  as  drawing  a  dis- 
tinction between  joint  debtors  as  partners  and  joint 
debtors  as  being  merely  co-contractors. 

Ex  parte  NoUke  (c)  was  a  case  of  several  partnerships, 
and  does  not  touch  this  question. 

Ex  parte  Wilson  (d),  does  not  support  the  distinction. 
There  was  a  joint  and  several  promissory  note  signed 
*^  Manby  and  Newton^^  and  '"^Samuel  Neiptan'* 
"  Manby  and  Neuron "  was  the  name  of  a  firm  of 
two    partners.      Samuel    Newton    was    a    surety.      The 
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dedsion  of  the  Chief  Judge  F.  C.  Knight  Bruce  appears 
to  be  this,  that  although  it  might  be  the  joint  note  of 
the  thiee  —  Manby,  Newton  and  8amud  Neioton  — 
which  was  not  decided,  it  was  the  joint  note  of  **  Manby 
and  Newton^^  as  a  firm,  and  Samud  Netptan,  and  the 
several  notes  only  of  "  Manby  and  Newton,^^  the  firm, 
and  of  Samud  Newton  ;  and  that  it  was  also  the  joint 
note  of  the  individuals,  Manby  and  Newton,  but  not 
their  several  note.  Accordingly,  upon  the  bankruptcy 
of  Manby,  and  the  death  of  his  partner,  the  debt  was 
made  to  rank  among  the  partnership  debts,  and  not  as  a 
separate  debt  of  Manby.  It  is  thus  the  ordinary  case  of 
proof  upon  a  joint  note  against  a  joint  estate,  no  doubt 
of  partners.  But,  in  Ex  parte  Field  (a),  this  distinction 
was  set  up  in  argument,  and  the  same  eminent  Judge, 
F.  C  Knight  Bruce,  says  that  he  knows  of  no  such 
distinction.  In  this  case  there  was  a  petition  for  proof 
of  a  debt  against  the  separate  estate  of  one  of  three  joint 
debtors.  The  proof  was  rejected  on  the  ground  that  it 
was  due  from  the  bankrupt  not  alone,  but  jointly  with 
two  other  persons  as  his  partner,  one  of  whom  was  still 
solvent.  They  were  in  fact  co-contractors.  On  appeal, 
the  Chief  Judge,  F.  C.  Knight  Bruce,  again  rejected 
the  proof  on  the  same  ground.  ''  It  has  been  ingeniously 
argued,"  said  the  learned  Chief  Judge,  ''that  the  rule 
does  not  apply  where  the  joint  debtors  were  not  all 
traders,  subject  to  the  bankrupt  laws,  or  where  there 
was  no  partnership  between  them  in  common,  which  is  a 
restricted  sense  of  that  term,  or  where,  from  the  nature 
of  the  connection  between  the  joint  debtors,  there  would 
be  no  joint  property  incident  in  the  connection."  Here 
we  have  the  distinction  stated  in  the  broadest  way,  and 
the  very  eminent  Judge  adds,  "  I  am  not  aware  of  any 
such  limitation  of  the  rule,  and  therefore  I  do  not 
pronounce  any  opinion,  whether  if  the  rule  were  so 
limited,  that  would  help  the  petitioners'  case." 

In  the  absence  of  any  knowledge  of  such  a  distinction 
on  the  part  of  a  Judge  of  such  experience,  although  the 


1876. 


In  re 

The 

Insolvent 

Estate . 

OF 

Church 

AND 

Hills — 

Claim  of  the 

Oriental 

Bank. 


(a)  lb.  05 


Digitized  by 


Google 


60 


SUPREME  COURT  REPORTS. 


1876. 


In  re 

The 

Insolvsnt 

Estate 

OF 

Chuboh 

AKD 
HIU18 

Claim  ov  the 

Oriental 

Bank. 


cases  of  Ex  farU  Croasfdd,  and  Ex  'parte  Buckingham 
liad  been  brought  to  his  notice,  and  although  he  was 
speaking  in  leference  to  one  rule  only  in  bankruptcy,  I 
think  I  am  justified  in  coming  to  the  conclusion  that  no 
such  distinction  can  be  made.  I  may  add  that  in 
Lindley  on  Partnership — 1193  (2nd  edition),  and  1019 
(1st  edition) — where  he  speaks  of  the  cases  in  which 
double  proof  is  allowed,  and  where  we  might  expect  to 
find  the  distinction  alluded  to,  if  it  existed,  it  is  not 
mentioned.  But  in  Jarman  and  Bythewood  (vol.  3, 
page  284),  it  is  said :  "  The  rule  that  a  joint  debt 
entails  in  equity  a  separate  liability  on  each  con- 
tractor, has  been  supposed  to  be  confined  to  mercantile 
debts,  but  there  is  no  such  limitation  every  joint  debt 
or  other  liability  arising  out  of  a  transaction  by  which 
all  the  parties  who  are  bound  may  be  supposed  to  have 
been  benefited  whether  contracted  by  traders  or  persona 
acting  in  a  private  capacity  is  regarded  in  equity  as 
joint  and  several."  Baron  Alderson^s  judgment,  in 
Thorpe  v.  Jackson  (a),  is  then  cited,  in  the  latter  part 
of  which  he  says :  **  1  conceive,  therefore,  that  partner- 
ship trading  debts  are  only  one,  and  that  the  most  frequent 
one  of  the  general  rule,  which  is,  that  whenever  a  Clourt  of 
Equity  sees  that  in  a  contract  joint  in  form,  the  intention 
of  the  parties  is  that  it  should  be  joint  and  several,  it  will 
give  efiect  to  such  intention.  Now,  I  think  that  a  con- 
tract for  a  loan  of  money,  giving  to  the  creditors  the 
security  of  several  persons,  b  of  that  description." 

On  the  whole,  after  much  consideration,  1  am  of  the 
opinion  that  Church  and  Hills  were  at  the  time  of  their 
sequestration  jointly  and  severally  liable  on  the  bond  to 
the  bank,  and  that  the  bank  was  entitled  to  elect  against 
which  of  the  estates,  the  joint  or  separate,  it  would 
prove  for  the  purpose  of  receiving  a  dividend,  and 
further  that  it  is  entitled  to  rank  with  the  other  joint 
creditors  against  the  joint  estate  of  the  insolvents, 
whether  such  joint  estate  be,  in  the  strict  sense,  partner- 
ship estate  or  not. 

Appeal  dismissed  trith  costs. 


(a)  2  Y.  &  C,  663 
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Teas  against  Teas  and  Smithebs.  (a) 

TTUSBAND'S     PETITION— for    dissolution    of    mar-  Under  the  6th 

^    riage  and  damages.  SftZo^^^ 

By  an  order  of  Hargrave,  J.,  the  issues  raised  by  the  Cauaee  Act,  "  a 

petition  and  answers — viz,,  (1)  marriage  and  (2)*  adultery  common  jury  " 

— ^were  ordered  to  be  tried  by  a  jury.  must  be  con- 

•'       *     -^  strued  to  mean 

When  the  issues  were  called  on  for  trial,  the  names  of  » i^^^  o^ 

t^if^elve 
eight  jurors  only  were  called  for  the  purpose  of  selecting  persons. 

therefrom  a  jury  of  four.     On  behalf  of  the  respondent,   .  Striking  a 
an  objection  was  raised  that  the  jury  should  consist  of  {j^^of  more  or 
twelve  persons.     The  objection  being  overruled,  it  was  !«»  than  twice 
further  submitted  that  the  respondent  and  co-respondent  jiirors  required 
(who  appeared)  had  each  equally,  with  the  petitioner,  a  is  contrary  to 
right  to  strike  out  two  names  from  those  called.  of ^he^i^^ 

It  was  thereupon  ordered  by  the* Judge  that  two  more  ^°*  ^  v  '®" 
names  should  be  called,  increasing  the  list  to  ten ;  each 
party  —  the  petitioner,  respondent,  and  co-respondent — 
to  strike  out  two,  and  so  leave  four  for  the  trial  of  the 
issues.  The  counsel  for  the  respondent  objected  to  that 
course,  which  was  ultimately  adopted,  subject  to  his 
protest,  and  the  trial  proceeded.  The  issues  were  found 
in  favour  of  the  petitioner,  and  £2000  as  damages  were 
awarded  against  the  co-respondent. 

A  decree  nisi  for  the  dissolution  of  the  marriage  was 
pronounced,  and  an  order  for  the  payment  of  the 
damages  by  the  co-respondent  was  made. 

Against  that  verdict  and  order  the  co-respondent 
appealed,  and  moved  for  a  new  trial  on  the  grounds — 
(1)  That  the  issues  and  trial  should  not  have  been  tried 
by  a  jury  of  four  persons  struck  from  a  panel,  or  list,  of 
ten  persons ;  (2)  that  the  trial  was  under  an  order  which 
was  bad  and  insufficient  for  not  directing  the  proper 
jury  by  which  such  issues  were  to  be  tired. 


(a)  Before  Sir  James  Martin,  C.J.,  Hargrove,  J.,  and  Faucett,  J. 
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1876.  Windeyer,   for   the   co-reepondent,   in   suppoit   of   the 

Teas  v.  Teas        motion. 

and  The  6th  section  of  the  Act  (36  Vic,  No.   9)   enacts 

MiTHEBS.  ^^^^^   .^  cAsea  where  questions  of  fact  arise,  the  truth 

thereof  might  be  determined  ''  by  the  verdict  of  a  special 
or  common  jury  " — ^in  that  respect  not  differing  from  the 
English  Act.  In  the  rules,  also,  the  same  words  are 
used.  The  order  was  that  the  issues  were  to  be  tried  by 
"  a  jury,"  without  specifying  the  class  of  jurors  to  be 
summoned. 

A  jury  of  four  persons  is  not  known  to  the  common 
law,  or  to  the  statute  law  in  England.  Such  a  tribunal 
did  not  exist  till  the  Jury  Act  (11  Vic,  No.  20)  became 
law ;  by  the  20th  section  such  a  jury  can  only  try  civil 
issues  of  fact.  '*  A  special  or  common  jury,"  within  the 
meaning  of  the  Divorce  Act,  must  consist  of  twelve  persons. 

When  the  issues  came  on  for  trial,  his  Honor  directed 
ten  names  out  of  the  panel  to  be  called,  and  each  party — 
petitioner,  respondent  and  co-respondent — was  directed 
to  strike  out  two  nanxes.  That  was  also  contrary  to  law. 
and  without  precedent.  If  the  Jury  Act  is  to  be  followed, 
a  list  should  have  been  made  containing  twice  the  number 
of  jurors  required,  and  the  plaintifE  and  defendant  are 
each  to  strike  out  a  fourth.  Those  provisions  are  not 
followed  here.  The  words  "  special  or  common  jury  " 
must  have  the  same  interpretation  put  upon  them  as  the 
same  words  in  the  English  Act — of  which  this  section  of 
the  Colonial  Act  is  a  transcript. 

Sir  WiUiam  Manning,  Q.C.  The  rules  provide  that 
suits  for  divorce  are  to  be  tried  in  the  same  way  as 
actions  for  crim  con,  which  were  usually  tried  by  special 
juries  of  four. 

It  is  contended  that  the  jury  should  have  consisted  of 
twelve  persons.  There  would  be  the  same  difficulty  in 
striking  a  jury  of  twelve  as  one  of  four,  as  each  party 
claimed  a  right  to  strike  out  a  proportionate  number. 
It  was,  at  most,  an  irregularity  which  the  co-respondent, 
by  his  conduct,  waived, 

Windeyer  replied. 
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Sir  Jambs  Martin,  C.J.    In  this  case  a  petition  was  1B76. 

presented  to  the  Court  by  Mr.    TeaSy  prapng  for  the       Teas  v.  TbIs 
dissolution  of  his  marriage  on  the  ground  of  the  adultery  and 

of    his    wife    with    the    co-respondent    SmUhers,      The  mttkbbs. 

questions  of  fact  which  arose  on  that  petition,  were 
ordered  to  be  tried  by  a  jury.  When  the  suit  came  on 
for  hearing,  the  names  of  eight  jurors  only  were  called 
over  for  the  purpose  of  selecting  therefrom  a  jury  of 
four,  when  it  was  objected  on  behalf  of  the  respondent 
that  the  jury  should  consist  of  twelve  persons.  That 
objection  was  overruled,  and  it  was  thereupon  submitted 
that  the  respondent  and  co-respondent  had  each,  as  well 
as  the  petitioner,  a  right  to  strike  two  names  from  the 
list  of  jurors  called.  If  they  each  struck  out  two  names 
from  the  eight  persons  called,  two  only  would  be  left. 
It  was  then  ordered  by  the  Judge  that  two  more  persons 
should  be  called,  thus  increasing  the  list  to  ten,  in  order 
that  each  of  the  three  parties  to  the  suit  might  strike  out 
two,  and  so  leave  four  for  the  trial  of  the  issues.  The 
counsel  for  the  respondent  objected  to  this  course,  and 
the  jury  was  ultimately  struck  by  the  parties,  under 
protest  from  the  respondent's  counsel.  The  trial  was 
then  proceeded  with,  and  the  jury  found  a  verdict  in 
favour  of  the  petitioner,  and  awarded  two  thousand 
pounds  damages  against  the  co-respondent.  A  decree 
nisi  for  the  dissolution  of  the  marriage  was  th^eupon 
pronounced,  and  an  order  was  made  for  the  payment  by 
the  co-respondent  of  the  damages  awarded  against  him. 
Against  this  verdict  and  finding  the  co-respondent  has 
appealed,  and  he  now  asks  that  they  may  be  set  aside, 
and  that  a  new  trial  may  be  had  of  the  questions  in 
issue  in  this  suit,  on  the  grounds  (1)  that  the  jury  should 
have  consisted  of  twelve  persons,  and  (2)  that  if  it  could 
legaUy  consist  of  four  persons  it  ought  not  to  have  been 
struck  from  ten. 

It  has  been  contended  on  the  petitioner's  behalf,  that 
as  the  co-respondent's  counsel  did  not  object  at  the  trial 
to  the  course  thus  pursued  in  reference  to  the  striking  of 
the  jury,  or  object  to  it  on  the  ground  of  its  consisting  of 
less  than  twelve  persons,  he  cannot  be  now  heard  in  sup- 
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1876.  port  of  the  application.    As  according  to  the  report  of  his 

Teas  v.  Teas       Honor,  the  objections  were  duly  made,  and  as  there  was 
and  no  consent  by  the  co-respondent  to  the  mode  in  which 

the  jury  was  constituted,  he  Is  not  precluded  from  making 
the  present  application. 

By  the  "  Matrimonial  Causes  Act,''  jurisdiction  is 
conferred  on  this  Court  to  decree  the  dissolution  of  a 
marriage.  The  6th  section  of  the  Act  is  as  follows  :-^ 
"  In  questions  of  fact  arising  under  this  Act,  it  shall  be 
lawful  for,  but,  except  as  hereinafter  provided,  not 
obligatory  upon,  the  Court  to  direct  the  truth  thereof  to 
be  determined  before  itself,  or  before  any  one  of  the 
Judges  of  this  Court,  by  the  verdict  of  a  special  or  com- 
mon jury."  By  the  20th  section  of  the  Jury  Act,  11 
Vic,  No.  20,  it  is  enacted  that  '*  all  actions  at  law  and 
all  civil  issues  of  fact  in  the  Supreme  Court"  shall  be 
tried  *'  by  a  jury  consisting  of  four  persons  duly  qualified 
according  to  law  as  special  jurors."  By  the  following 
section  it  is  provided  that  either  of  the  parties  may 
apply  for  a  trial  by  jury  of  twelve  persons  to  be  returned 
from  the  class  "  of  special  jurors  or  of  common  jurors." 
By  the  32nd  section,  certain  fees  are  directed  to  be  paid 
in  respect  of  each  of  the  three  kinds  of  jury,  which  are 
described  as — "a  jury  of  four,"  "a  common  jury  of 
twelve  men,"  and  "  a  special  jury  of  twelve  men."  The 
jury  of  four  is  thus  distinguished  from  the  Qommon  jury 
and  the  special  jury,  and  in  practice,  ever  since  the 
passing  of  the  Act,  this  distinction  has  been  recognised. 
A  special  jury  has  always  been  understood  to  mean,  like 
a  common  jury,  a  jury  of  twelve  persons,  and  the 
ordinary  jury  has  always  been  spoken  of  as  a  jury  of 
four.  I  have  no  doubt  that  this  interpretation  of  the 
Act  is  a  correct  one.  By  the  common  law  all  juries  for 
the  trial  of  issues,  civil  or  criminal,  consisted  of  twelve 
persons.  Long  ago,  the  practice  was  established  in  the 
Courts  at  Westminster  at  ordering,  on  application  of 
either  party,  a  selection  to  be  made  from  the  Sheriffs 
book  of  certain  jurors — ^presumably  better  qualified  than 
the  general  body — ^for  the  trial  of  any  particular  cause. 
These    persons    so    selected    were    called    special    jurors. 
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After   the   practice   had   grown   up   without   Legislative  1876. 

sanction,  of  making  these  selections ;  the  mode  of  making       Tbas  v  Teas 
them  was  regulated  hy  statute,  in  England  and  in  this  ^    and 

colony.  Provision  is,  for  that  purpose,  made  by  our 
Jury  Act,  II  Vic,  No.  20.  By  reason  of  this  practice 
and  these  statutory  enactments  regulating  it,  common 
juries  and  special  juries  came  to  be  well  understood 
designations.  The  jury  of  four  authorised  by  our  Jury 
Act  is  altogether  a  new  thing,  and  cannot  be  accurately 
described  as  a  special  jury,  although  it  is  directed  to  be 
selteted  from  the  special  jury  list.  As  regards  its  num- 
ber, it  is  a  jury  unknown  to  the  conunon  law,  and  is  in 
our  Jury  Act,  as  I  have  already  mentioned,  distinguished 
from  the  common  and  the  special  jury.  Inasmuch,  there- 
fore, as  the  6th  section  of  the  Matrimonial  Causes  Act 
authorises  only  a  trial  by  '^a  special  or  common  jury,*' 
it  seems  to  me  that  the  trial  in  this  case  by  a  jury  of 
four,  which  could  not  possibly  be  a  special  or  common 
jury,  was  erroneous,  and  that  its  verdict  b  of  no  efiect. 

I  am  further  of  opinion  that  if  by  a  special  jury  a  jury 
of  four  persons  b  meant,  the  selecting  from  a  list  of  ten, 
as  was  done  in  this  case  was  illegal.  By  the  25th  section 
of  the  Jury  Act,  it  is  expressly  enacted  that  a  Ust  shall 
be  made  of  twice  the  number  of  jurors  required,  and 
from  the  Ibt  a  fourth  shall  be  struck  by  the  plaintiff  and 
a  fourth  by  the  defendant.  A  striking  from  a  list  of 
ten  b  therefore  not  in  accordance  with  the  law,  and  the 
verdict  on  that  ground  ought  not,  in  my  opinion,  to 
stand.  It  may  be  that  when  the  suit  goes  down  again 
for  trial  it  wiU  be  found  impossible  to  strike  a  jury  in 
accordance  with  the  provisions  of  the  Jury  Act,  and  in 
all  probability  the  aid  of  the  Legislature  will  have  to  be 
invoked  to  remove  the  difficulties  which  now  stand  in 
the  way  of  the  trial  of  suits  under  the  Matrimonial 
Causes  Act. 

Hasorave,  J.  Thb  divorce  case  was  tried  before  me 
and  a  jury  of  four,  during  several  days  in  November 
last,  at  the  Darlinghurst  Court*house.  After  the  case 
called  on,   Mr.    Windeyer   suggested   that   the  jury 

E-14. 
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1876.  should  consist  of  twelve  "  common  jurois,'*  and  read  the 

'tkabv.  Tbas       sections  of  the  Divorce  Act,  which  he  contended  required 
and  a   "  common  jury."     I  decided  that  the  twenty  special 

jurors  had  been  properly  summoned  to  try  the  issues  in 
this  cause,  which  were  clearly  "civil  issues**  the  third 
being  for  damages.  I  then  directed  that  the  names  of 
"  ten  jurors  "  on  the  panel  should  be  taken  down  by  the 
Sheriff  and  handed  to  the  three  parties  to  this  cause, 
each  of  whom  was  to  strike  out  two  names,  and  thus 
obtain  the  four  jurors  to  try  the  issues,  under  the  25th 
and  26th  sections  of  the  Jiuy  Act,  11  Vic,  No.  20. 

Bir.  Windeyer  first  objected  to  strike  out  the  two  on 
behalf  of  the  respondent,  but  eventually  did  so  under 
protest,  I  reserving  to  him  all  the  benefit  of  his  objections 
both  to  the  special  panel,  and  to  the  mode  of  striking 
for  the  four  jurors  to  try  the  issues. 

The  cause  then  was  duly  tried ;  and  resulted  in  a 
verdict  for  the  petitioner  upon  all  the  issues,  with  £20C0 
damages  against  the  co-respondent  on  the  third  issue. 

This  Court  has  now  to  decide  both  these  points,  as 
taken  by  Mr.  Windeyer  before  trial.  As  to  the  first 
point  I  am  quite  clear  that  by  the  mere  use  of  the  words 
"jurors"  and  "jury,"  in  the  6th,  7th,  8th,  9th,  10th, 
23rd,  and  30th  sections  of  the  Divorce  Act,  the  LegiF- 
lature  has  necessarily  incorporated  the  Common  Law  of 
England  as  to  juries,  as  altered  by  our  colonial  statute, 
11  Vic,  No.  20,  into  the  whole  divorce  jurisdiction. 
There  cannot  be  the  slightest  doubt  upon  this  point  cf 
reading  these  two  Acts  as  in  fari  materia, 

I  will  now  consider  Mr.  Windeyer* s  first  objection, 
which  was  that  the  jurors  in  divorce  trials  should  be 
summoned  from  common  jurors.  I  consider  such  a 
construction  of  the  Divorce  Act  and  Jury  Act  to  be 
wholly  untenable.  A  petition  for  divorce  is  undoubtedly 
in  the  nature  of  a  "  civil  action  "  under  the  25th  section 
of  the  Jury  Act,  though  many  moralists  and  others 
think  that  the  Legislature  shodd  have  made  adultery  a 
criminal  ofEence. 
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In  the  first  place,  we  must  consider  the  simple  divorce  1B76. 

cases,  where  the  wife  is  the  petitumer  and  the  husband       ^VBAa  y  Tvlli 
sole   respondent.      No    one    can    doubt   that    under    our  and 

Divorce  Act  and  Jury  Act  read  together,  the  petitioners  ^axnxBa, 

who  have  obtained  their  divorce  through  any  jury  in 
this  Court  since  1872  have  been  legally  divorced ;  for 
the  strict  practice  in  "civil  actions''  has  been  followed 
as  to  these  two  parties.  Wherever  I  have  heard  the 
causes  on  afi&davits  and  oral  testimony  without  a  jury, 
no  possible  question  can  ever  arise ;  and  in  the  few  cases 
of  this  simple  class  where  I  have  had  the  assistance  of  a 
jury,  because  the  circumstances  were  more  suitable  for  a 
jury,  or  there  was  conflicting  testimony,  each  party  has 
struck  out  two  names  each,  and  thus  obtain  the  "  four 
jurors"  who  tried  the  issues — as  if  a  simple  civil  action 
bstwesn  two  parties. 

In  this  view  of  the  Divorce  Act  I  directed  the  ofi&cers 
of  the  Court  to  summon  jurors  out  of  the  list  of  special 
jurors  only  for  all  divorce  matters,  unless  the  parties 
had  made  previous  application  to  me,  or  the  full  Court, 
for  a  panel  of  common  jurors,  which  I  need  scarcely  say 
has  never  yet  been  applied  for,  and  which  most  assuredly 
neither  the  respondent  or  co-respondent  in  the  present 
case  had  applied  for,  though  duly  served  with  the 
issues  as  settled  for  trial,  and  with  the  order  for  ^Urial 
by  juTtfy^  long  before  the  cause  came  on  to  be  tried  at 
Darhnghurst  in  November  last. 

Mr.  Windeyer*8  application  at  the  opening  of  the 
Court  for  a  "  common  jury "  came,  therefore,  too  late, 
according  to  the  Supreme  Court  practice,  unless  this 
Court  should  hold  that  all  the  divorce  trials .  are 
"criminal"  matters  and  not  "civil  actions"  under  the 
25th  section  of  the  Jury  Act,  in  which  case,  of  course, 
the  objection  was  in  good  time,  as  a  matter  of  law. 

We  now  come  to  consider  Mr.  Windeyer's  second 
objection,  viz.,  as  to  the  mode  of  "  striking  the  jury  "  to 
obtain  "  four  jurors  "  to  try  the  issues. 

So  also,  secondly,  where  the  husband  has  been  the 
petitioner  and  has  obtained  the  divorce,  with   his  wife 
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1876.  8€le   respondent,    on   the    ground   of   the    wife^s    genera) 

Teas  v.  Teas       prostitution,   and  therefore   without   any   co-respondent, 
and  the  list  of  jurors  has  been  struck  and  the  jurors  obtained 

by  the  petitioner  striking  out  two  names,  and  the  sole 
respondent,  or  the  registrar  of  the  Court  on  behalf  of 
the  sole  respondent,  striking  out  two  others,  and  from 
a  jury  thus  obtained  an  unquestionable  verdict  has 
resulted. 

I  may  here  mention  that  when  I  prepared  the  rules  of 
the  Divorce  Court  in  July,  1873,  when  suddenly  ap- 
pointed Judge  of  this  Court,  I  observed  that  the  Divorce 
Act  was  very  meagre  and  defective,  as  I  thought,  in  all 
its  administrative  provisions,  but  I  hoped  that  I  should 
be  able,  nevertheless,  to  carry  out  all  the  intentions  of 
the  Legislature  without  any  amending  Acts.  I  also 
observed  that  as  to  "juries,"  it  would  be  impossible  to 
work  the  Act  without  the  strictest  incorporation  of  our 
Jury  Act,  11  Vic,  No.  20,  and  the  most  careful  appli- 
cation of  the  directions  of  the  Jury  Act  in  all  our 
divorce  trials  by  jury,  in  the  broadest  spirit  of  equity 
and  impartiality  to  all  parties. 

In  my  rules,  therefore,  as  to  juries  I  merely  repeated 
the  words  of  the  different  sections  of  the  Act  "by  a 
jury,  kc.,  kc.,  and  left  the  working  of  these  rules 
to  subsequent  events  —  having  no  authority  to  extend 
"  rules  "  into    "  Legislation." 

In  the  third  place,  with  reference  to  such  cases  as  the 
present  case  of  Teas  v.  Teas  and  Smithers,  where  the 
husband  is  the  petitioner  and  the  wife  is  respondent,  and 
the  alleged  adulterer  is  the  co-respondent ;  and  both 
respondent  and  co-respondent  on  oath  have  denied  the 
.  adultery, '  and  each  also  appearing  in  open  Court  to 
tender  their  credibility  to  the  jury,  and  to  the  cross- 
examination  of  the  petitioner's  counsel :  now  in  such 
cases  as  the  present  there  were  obviously  three  courses 
open  for  me  to  pursue  in  striking  the  jury  list  to  obtain 
the  "  four  jurors  "  to  try  the  issues. 

Firstly, — I  might  direct  only  the  usual  eight  names 
to    be   taken   down   by    the    Sheriff    as   in   the   simple 
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cases  already  considered;    and  this  list  of  eight  to  be  1^76. 

handed  down  to  the  parties,  two  to  be  struck  out  by  the       Teas  v.  Tbab 
petitioner,  which  was  his  clear  statutory  right  under  the  «ad 

25th  section  of  our  Jury  Act,  leaving  the  respondent  to 
strike  out  the  others,  and  thus  I  should  obtain  the 
'"four  jurors"  to  try  the  issues;  but  as  this  would 
exclude  the  co-respondent  altogether  from  striking  out 
any  names  at  all,  and  thus  checking  the  jury  list ;  and 
as  his  right  was  perfectly  equal  to  the  petitioner's  or  the 
other  respondent's  right  to  strike  out,  I  dismissed  this 
first  idea  altogether  from  my  mind  as  most  unjust  and 
inequitable,  and  therefore  impossible  to  adopt. 

The  second  course  which  was  open  to  me  was  to  allow 
the  petitioner  to  strike  out  his  two  names,  and  then  allow 
the  respondent  and  co-respondent  each  to  strike  one  name 
out  of  the  remaining  six  jurors  of  the  eight,  and  thus 
obtain  the  four  "jurors"  to  try  the  issues.  But  this 
course  seemed  to  me  equally  imjust  and  inequitable,  for 
each  respondent  ought  to  have,  and  under  the  equitable 
principles  of  our  jury  system  had,  as  much  right  as  the 
petitioner  to  strike  out  two  names  and  not  one  name; 
and  I  saw  no  reason  to  deprive  either  respondent  or  co- 
respondent of  half  his  iff  her  right  by  allowing  him  and 
her  to  strike  out  one  only. 

These  are  two  courses,  therefore,  either  of  giving  the 
whole  right  of  striking  out  the  two  names  to  the  respon- 
dent alone,  or  of  giving  only  one  name  each  to  the 
respondent  and  co-respondent,  being  altogether  unten- 
able, were  from  the  first  consideration  of  this  matter 
altogether  rejected  by  me ;  and  I  think  must  be  rejected 
by  every  one  else,  whether  lawyer  or  not,  as  being 
contrary  ♦  to  the  great  object  of  the  jury  system,  in 
obtaining  an  impartial  jury  to  try  "  the  issues  between 
the  parties." 

But  if  the  cases  of  petitioner  and  respondent  and  co- 
respondent were  to  be  "  tried  by  jury  "  at  all  under  our 
Jury  Law,  what  course  remained  for  me  except  the  very 
simple  direction  I  gave  to  the  Sheriff  to  make  a  jury  list 
of  ten  names  by  adding  two  more  names  to  the  usual 
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197i.  eight,  and  then  allow  each  of  the  three  parties  to  strike 

X^AM^  T«T^  <wit  two  namee,  and  thus  obtain  "  the  four  jurors  to  try 
the  iasuee/*  No  one  of  the  parties  could  object  to  this 
09dargtment  of  their  "  choice "  of  jurore  to  try,  and  no 
one  of  the  parties  could  object  to  my  thus  retaining  the 
perfect  equality  of  all  the  three  parties,  in  respect  of  the 
**  striking  out  two  names  by  eocA  p»rfy.  In  fact,  from 
whatever  point  of  view  I  considered  the  difficulty,  it 
seemed  to  me  that  this  third  course  was  strictly  within 
all  the  letters  of  our  Jury  Act,  and  this  course  was  most 
assuredly  within  the  spirit  of  that  Act,  and  the  spirit  of 
all  our  Common  Law  as  to  juries  as  applied  to  this 
kind  of  divorce  action;  which  must  be  quite  an  equi- 
lateral and  impartial  jury,  in  every  step  towards  obtaining 
a  verdict  of  any  value. 

For  these  reasons  I  think  that  I  was  perfectly  right  in 
all  I  did  at  this  trial  to  prevent  either  a  failure  of  justice 
altogether  by  the  respondent  and  co-respondent,  having 
no  jury  at  all,  which  would  be  illegal  under  the  36th 
section  of  the  Divorce  Act,  or,  on  the  other  hand,  by 
striking  the  jury  out  of  eight  alone,  I  should  have  been 
acting  most  unjustly  both  to  respondent  and  to  the  co- 
respondent. 

I  might  add  many  other  reasons  for  the  course  I 
adopted  to  "  prevent  a  failure  of  justice  "  in  this  case ; 
but  I  think  I  have  said  enough  to  show  that  this  rule 
niii  should  be  discharged  with  costs. 

Fauoett,  J.  As  matrimonial  causes  are  by  the  Di- 
vorce Act  brought  within  the  jurisdiction  of  the  Supreme 
Court,  and  as  the  new  Court  is  in  fact  made  a  branch  of 
the  general  Court,  I  am  quite  of  opinion  that  we  ought 
to  construe  any  terms  used  in  the  Act  in  the  same  manner 
as  we  would  construe  the  same  terms  if  used  in  reference 
to  any  other  branch  of  our  jurisdiction.  If  in  section  6 
the  word  '^  jury ''  alone  had  been  used>  as  in  section  30, 
part  of  the  present  difficulty  could  not,  I  think,  arise, 
because  we  might  then  simply  apply  the  provisions  of 
our  Jury  Act,  11  Vic,  No.  20.    But,  in  section  6,  the 
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expressions  "special  jury"  and  "common  jury"   have  1876. 

been  used;    and  in  trying  to  ascertain  their  meaning,  I       T»Aa  v  t^ 
see  no  reason  why  we  should  go  back  to  the  common  and 

law;    and,  indeed,  if  we  did,  I  do  not  think  we  would  MirmBBa. 

derive  much  assistance.  Special  juries  and  common 
juries  are  by  those  names  equally  unknown  to  the  com- 
mon law.  The  only  juries  known  in  the  earliest  times 
are  grand  juries  and  petty  juries,  the  latter  of  which 
consisted  of  twelve  persons.  But  by  the  statute  3 
Geo.  II.,  chap.  25,  "special  jurors"  are  recognised  as 
having  been  long  in  use.  See  ForstfiVs  Trial  by  Jury, 
chap.  8,  section  2.  Such  juries  consisted  of  twelve  per- 
sons. And,  no  doubt  in  contrast  to  these,  the  expression 
"  common  jury  "  came  into  use. 

But  with  us  these  expressions  can  only  be  construed 
in  reference  to  our  Jury  Act.  Under  section  20  of  that 
Act  we  have  juries  of  four  persons  selected  from  the 
class  of  special  jurors,  but  we  have  no  provision  for 
selecting  a  jury  of  four  from  the  class  of  common  jurors. 
A  "  common  jury,**  therefore,  cannot  mean  a  jury  of  four  ; 
it  can  only  mean  a  jury  of  twelve  persons  selected  from 
the  class  of  common  jurors.  This  will  appear  by  a 
reference  to  section  33  of  the  Act  where  the  expression 
is  used,  as  are  also  used  the  expressions,  "  special  jury 
of  twelve,'*  and  "jury  of  four."  And  as  the  word 
"  jury  **  cannot  have  two  different  meanings  in  section  6 
"special  jury"  in  that  section  can  only  mean  a  jury  of 
twelve  selected  from  the  class  of  special  jurors.  If  it 
were  not  for  section  6,  I  would  see  no  di£Elculty  in  con- 
struing the  word  "jury"  in  section  30,  as  meaning  a 
jury  of  four  or  twelve,  as  might  be  ordered. 

As  to  the  second  objection,  there  is  no  authority  for 
the  course  pursued,  that  of  the  parties  striking  a  jury  of 
four  out  of  ten  names.  It  is  contrary  to  the  provisions 
of  section  25  and  section  26  of  the  Jury  Act.  This 
course  was  no  doubt  entirely  taken  from  equitable  con- 
siderations, and,  if  not  objected  to,  might  be  treated  as  a 
mere  irregularity.  But  his  Honor  reports  to  us  that 
both  objections  were  clearly  taken,  and  that  Mr. 
Winieyer   went  on   under  protest;    and  his   Honor  re- 
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served  both  points.  Under  these  circumstances,  I  can 
only  hold  that  the  course  taken  is  not  authorised  by  the 
Jury  Act,  and  is  not  provided  for  by  the  Divorce  Act; 
and  that  consequently  there  has  been  a  mistrial,  and  that 
the  verdict  ought  to  be  set  aside. 

The  Divorce  Act  is  evidently  defective  as  to  the  mode 
of  striking  a  jury. 

Verdict  and  findings  set  aside,  and  new 
trial  granted  without  costs. 


Where  a 
man's  wife 
and  family 
and  household 
reside,  he  not 
living  apart 
from  them 
except  when 
attending  to 
his  business, 
there  is  his 


The  Attornbt-Gbnbral  against  McLean 
and  others  (a). 

OPECIAL  CASE  stated   by  the  consent  of  the  parties 
for  the   consideration  of  the  Court,  under  the  pro- 
visions of  the  Common  Law  Procedure  Act  of  1853. 

"  This  is  an  action  brought  by  the  Attorney-General 
of  the  Colony  of  New  South  Wales  against  Mary  Ann 
Elizabeth    McLean,    now    Piatt,    Arthur    Hodgson,    John 
Pirie  Roxburgh  since  deceased,   and   WiUiam  Beit  since 
domicil. 

J.  D,  McL.  left  Scotland,  his  domicil  of  origin,  in  1837 — being  then  seventeen  years 
of  age — for  New  South  Wales,  where  he  followed  the  occupation  of  a  squatter  and 
grazier,  and  amassed  great  wealth.  In  1848,  he  took  up  a  **  station  '*  or  "  run  "  at 
the  Darling  Downs  ;  and,  in  1861,  purchased  another  station  called  Westbrook,  in  the 
homestead  of  which  he  went  to  reside.  In  1 856  he  married,  and  for  a  few  months  lived 
at  Westbrook.  For  three  years  he,  with  his  wife,  visited  Europe  ;  and,  on  their  return, 
they  lived  for  three  months  at  Westbrook — and  then  came  to  Sydney.  ^  Queensland,  in 
which  was  included  Westbrook,  was  separated  from  New  South  Wales  in  December, 
1869.  Mrs.  McL.  never  again  lived  at  Westbrook,  or  in  Queensland  ;  but  resided 
with  her  children  in  the  neighbourhood  of  Sydney — at  first  in  a  leased  house,  and 
afterwards  in  a  mansion  built  by  J.  D.  McL.,  who  spent  much  of  his  time  in  Queens- 
land, where  the  bulk  of  his  possessions  were  situated,  being  a  member  of  the 
Legislative  Assembly,  and  the  Treasurer  of  that  colony.  While  in  Queensland,  he 
stayed  with  his  partner  and  his  wife  at  Westbrook,  or  at  a  club  in  Brisbane— returning 
to  Sydney  to  his  wife  and  family  as  opportunity  offered  and  his  business  engagements 
allowed.     J,  D,  McL.  died,  and  was  buried  at  Westbrook. 

On  a  special  case  setting  forth  {inter  €Uia)  these  facts.  Held  {Hargrove,  J.,  diseenUente), 
that  at  the  time  of  his  death,  J.  D.  McL.  was  domiciled  in  New  South  Wales. 

Per  Hargrove,  J.  That  J.  D.  McL.  had  never  abemdoned  his  domicil  of  origin, 
Scotland. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrove,  J.,  and  Fattcett,  J. 
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deceased,  the  executrix  and  executors,  and  also  the 
trustees  named  in  the  last  will  and  testament  of  John 
Donald  McLean,  late  of  Quiraing,  near  Sydney,  in  the 
said  Colony,  and  of  Westbrook,  Darling  Downs,  in  the 
colony  of  Queensland,  Esq.,  deceased,  to  compel  the 
said  surviving  defendants  as  such  executrix  and  exe- 
cutors and  trustees  as  aforesaid,  to  deliver  to  William 
Hemming  Esq.,  the  Commissioner  of  Stamp  Duties  for 
the  said  Colony,  a  full  and  true  account  of  the  personal 
property  under  the  said  will  of  the  said  John  Donald 
McLean  which  has  come  to  their  hands  or  under  their 
control,  as  such  executrix  and  executors  and  trustees  as 
aforesaid,  and  of  the  value  thereof,  together  with  the 
names  of  the  persons  succeeding,  or  entitled,  to  personal 
property  mnder  the  said  will  and  their  relations  respec- 
tively to  the  said  John  Donald  McLean^  and  with  all 
such  other  particulars  as  shall  be  proper  for  enabling 
the  said  Commissioner  correctly  to  ascertain  the  duties 
due  under  the  "'  Stamp  Duties  Act  of  1865 "  in  respect 
of  such  property. 

The  defendants  have  pleaded  to  the  said  action  that 
the  said  John  Donald  McLean  was  not  domiciled  at  the 
time  of  his  death  in  the  said  colony  of  New  South 
Wales.  And  the  plaintiff  has  joined  issue  on  the  said 
plea. 

By  consent  of  the  parties  and  by  order  of  His  Honor 
Mr.  Justice  Hargrave,  dated  the  7th  day  of  May,  1875, 
according  to  the  *'  Common  Law  Procedure  Act  of 
1853,"  the  following  case  has  been  stated  for  the  opinion 
of  the  Court : — 

The  facts  upon  which  the  claim  is  made  by  the 
Attorney-Oeneral  in  this  action  are  as  follow : — 

1.  The  said  John  Donald  McLean  was  born  at  Eyre, 
ihe  residence  of  his  ancestors,  in  the  parish  of  Suizot, 
Isle  of  Skye,  Scotland,  on  or  about  the  19th  day  of 
.September,  1820. 

2.  On  the  8th  day  of  August,  1837,  the  said  John 
Donald  McLean  accompanied  by  a  married  sister  and 
her  husband  and  family,  emigrated  to  the  colony  of 
New    South     Wales    to    join    his    brother,     who    had 
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pieviouflly  settled  there,  the  motive  of  this  emigration 
being  advancement  in  life.  The  said  John  Donald 
McLean  arrived  in  Sydney  on  the  11th  day  of  December, 
1837,  and  from  that  time  until  his  death,  he  principally 
followed  the  occupation  of  a  grazier  and  squatter. 

3.  The  said  John  Donald  McLean  attained  the  age 
of  21  years  in  the  month  of  September,  1841,  and  in 
the  year  1848,  he  took  up  a  station  on  Acacia  Creek, 
near  Warwick,  Darling  Downs,  in  that  part  of  the 
colony  of  New  South  Wales,  which  afterwards  became, 
and  b  now,  part  of  the  colony  of  Queensland.  In  the 
year  1851,  he  purchased  a  station  or  run  on  Crown 
lands,  called  Westbrook,  situate  in  the  Darling  Downs, 
aforesaid,  and  occupied  the  house  which  was  on  the 
said  station  or  run,  and  made  it  his  home  and  place  of 
residence. 

4.  Between  the  years  1848  and  1855,  the  said  John 
Donald  McLean  made  numerous  visits  to  Sydney,  for 
the  purpose  of  business,  but  had  not  during  that  period 
any  residence  in  Sydney  or  elsewhere  than  at  Westbrook 
as  aforesaid.  On  the  13th  day  of  September,  1855,  he 
married  in  Sydney  a  lady,  then  a  minor,  whose  residence 
had  been,  and  then  was,  in  Sydney.  In  the  settlement 
made  on  the  occasion  of  this  marriage,  and  dated  the 
12th  day  of  September,  1855,  the  said  John  Donald 
McLean  is  described  as  of  Westbrook  aforesaid,  and  the 
settlement  deals  exclusively  with  certain  sheep  on  the 
said  station,  described  as  being  under  the  superintendence 
of  the  said  John  Donald  McLean, 

5.  After  his  said  marriage,  the  said  John  Donald 
McLean  proceeded  to  and  resided  with  his  wife  at  West- 
brook aforesaid,  for  about  four  months,  and  then  left 
Australia  for  Europe  with  the  expressed  intention  of 
returning  to  Westbrook. 

6.  The  said  John  Donald  McLean  spent  about  three 
years  in  making  a  tour  through  Europe,  accompanied  hy 
his  wife,  and  returned  to  Australia  in  the  month  of 
April,  1859.  During-  his  European  tour  the  said  John 
Donald  McLean  visited  Germany,   Switzerland,   France, 


Digitized  by 


Google 


and  others. 


CASES  AT  LAW.  75 

Bngland,  and  the  Isle  of  Skye,  his  yisit  to  the  last  place  1876. 

being  in  the  year  1858,  and  being  the  only  occaaion  of  ^jj 

bis  reyinting  it,  AiroBiraT 

7.  Between  the  month  of  April,  1859,  when  the  said  y 
John  Donald  McLean  retomed  from  his  said  tour  in  McLsAir 
Surope,  and  the  month  of  December,  1859,  when  the 
colony  of  Queensland  was  separated  from  the  Colony  of 
New  South  Wales  as  hereinafter  mentioned,  the  said 
John  Donald  McLean  resided  with  his  wile  and  Ms 
then  only  child,  first  at  Westbrook,  for  about  three 
months,  and  then  as  a  lodger  at  the  Royal  Hotel, 
Sydney,  for  about  three  months,  and  subsequently,  until 
the  occupation  of  Quiraing,  as  hereinafter  mentioned,  his 
wife  and  family  resided,  and  the  said  John  Donald 
McLean,  when  in  Sydney,  also  resided  at  a  house  called 
Hawthomden,  near  Sydney,  the  said  John  Donald 
McLean  having  taken  the  said  house  on  lease  for  five 
years,  and  having  furnished  it. 

8.  From  this  time  up  to  the  time  of  the  said  John 
Donald  McLean*s  death,  his  wife  continued  permanently 
to  reside  in  New  South  Wales,  and  never  returned 
to  Queensland  except  on  a  visit  of  three  weeks  duration. 

9.  The  said  John  Donald  McLean  repeatedly  stated 
ts  the  reason  of  his  taking  the  said  house,  that  his  wife, 
on  account  of  health  and  other  causes,  preferred  living 
in  Sydney. 

10.  The  Attorney-General  does  not  know,  nor  can 
he  say  whether  or  not  the  said  John  Donald  McLean  at 
any  time  expressed,  and  the  defendants  assert  that  he 
never  did  express  an  intention  of  abandoning  his  resi- 
dence at  Westbrook,  or  of  permanently  residing  in 
Sydney  or  elsewhere,  in  the  colony  of  New  South  Wales. 

11.  During  the  period  referred  to  in  the  last  para- 
graph, the  said  John  Donald  McLean  spent  a  great 
portion  of  his  time  in  Queensland,  and  being  on  the 
Commission  of  the  Peace  for  the  Colony  of  New  South 
Wales,  he  exercised  his  functions  as  a  Justice  of  the 
Peace  solely  in  that  part  of  the  said  colony,  whidb 
subsequently  became,  and  is  now,  part  of  the  colony 
of  Queensland. 
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12.  In  the  year  1859,  prior  to  the  said  separation,  the 
said  John  Donald  McLean  was  an  unsuccessful  candi- 
date for  election  to  the  Legislative  Assembly  of  New 
South  Wales,  to  represent  the  electorate  of  the  Darling 
Downs,  in.  which  his  said  property  at  Westbrook  was  so 
situated  as  aforesaid.  The  said  John  Donald  McLean 
took  an  active  part  in  promoting  the  separation  of  Queens- 
land from  New  South  Wales. 

13.  In  the  month  of  April,  1859,  the  said  John 
Donald  McLean  sold  one-third  share  in  the  said  West- 
brook  Station,  to  the  defendant  WUliam  Beit,  the 
principal  portion  of  the  purchase  money  being  unpaid  at 
the  time  of  the  death  of  the  said  John  Donald  McLean, 
And  the  said  John  Donald  McLean  and  the  said 
William  Beit  thereupon  became  partners  in  the  said 
station  for  a  period  of  five  years,  and  it  formed  part 
of  the  arrangement  connected  with  the  said  partnership, 
that  the  said  WiUiam  Beit  should,  during  the  con- 
tinuance of  the  said  co-partnership,  reside  at  Westbrook, 
in  order  to  manage  the  said  station,  subject  to  the 
inspection  of  the  said  John  Donald  McLean. 

14.  During  the  said  partnership  the  property  was 
largely  increased,  both  in  respect  of  lands  (forming 
portions  of  the  said  station  or  run)  purchased  from  the 
Crown  on  joint  account,  and  of  live  stock,  and  the  said 
William  Beit  resided  in  the  said  house  at  Westbrook, 
and  his  wife  resided  with  him  there  until  the  time  of  her 
death,  which  took  place  in  the  lifetime  of  the  said  John 
Donald  McLean,  but  not  long  prior  to  his  own  decease. 

15.  The  partnership  was  renewed  or  extended  and 
continued  up  to  the  death  of  the  said  John  Donald 
McLean,  but  in  all  the  deeds  of  partnership  the  said 
John  Donald  McLean  reserved  powers  which  would 
have  enabled  him  at  the  determination  of  the  partnership 
term  to  buy  the  partnership  property  at  a  valuation  or 
by  auction. 

16.  The  said  John  Donald  McLean  frequently  visited 
Westbrook,  and  on  such  occasions  resided  there  for 
several  days,  and  occasionally  for  several  weeks  at  a  time, 
during  the  residence  there  of  the  said  William  Beit  and 
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of  his  wife,  and  aftecwaids  when  the  said  WUliam  Beit 
was  a  widower.  And  the  said  John  Donald  McLean 
died  suddenly  during  one  of  such  visits  to  Westbrook, 
and  was  buried  there. 

17.  In  the  month  of  December,  1859,  the  colony  of 
Queensland  (including  Westbrook)  was  separated  from 
the  colony  of  New  South  Wales  by  proclamation. 

18.  After  the  separation  of  the  colony  of  Queensland 
from  the  colony  of  New  South  Wales,  the  said  John 
Donald  McLean  devoted  a  large  share  of  his  time  and 
attention  to  the  political  affairs  of  Queensland.  The  said 
John  Donald  McLean,  though  possessing  electoral  and 
municipal  qualifications  for  Sydney  and  several  of  the 
adjoining  Electorates  and  Municipalities  in  New  South 
Wales  both  before  and  after  the  separation  aforesaid,  is 
not  known  to  have  exercised  any  such  electoral  or 
municipal  rights.  And  subsequently  to  such  separation 
he  is  not  known  to  have  taken  any  part  in  the  political 
or  municipal  affairs  of  New  South  Wales  or  any 
municipality  thereof. 

19.  In  the  year  1860,  he  was  returned  as  a  member  to 
the  first  Legislative  Assembly  in  the  colony  of  Queens- 
land, and  at  each  dissolution  of  the  Assembly,  which 
took  place  between  that  time  and  his  death  he  was  re- 
elected as  a  member  of  the  said  Assembly,  and  during 
the  whole  time  that  he  so  sat  as  a  Member  of  the  said 
Assembly  he  took  an  active  and  a  leading  part  in  the 
proceedings  of  the  said  Assembly. 

20.  In  July,  1866,  the  said  John  Donald  McLean 
accepted  the  office  of  Colonial  Treasurer  of  the  said 
colony  of  Queensland,  and  took  the  oaths  of  a  member 
of  the  Executive  Council  of  that  colony,  and  continued 
to  hold  those  offices  down  to  the  time  of  his  death, 
which  took  place  at  Westbrook  aforesaid  on  the  16th  day 
of  December  in  the  same  year. 

21.  During  the  time  which  elapsed  between  the  said 
separation  of  the  said  colony  of  Queensland  from  the 
said  colony  of  New  South  Wales  and  the  said  death  of 
the  said  John  Donald  McLean,   the  said  John  Donald 
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McLean  spent  the  greater  portion  of  his  time  in  Queens- 
land, and  while  there  lived  generally  at  Brisbane  at  a 
Club ;  but  the  wife  and  children  of  the  said  John  Donald 
McLean  continued  to  reside  at  the  respective  residences 
of  Hawthornden  and  Quiraing,  near  Sydney,  where  in 
fact  he  kept  up  a  large  establishment,  and  where  all  his 
children  were  bom,  except  one  bom  in  England,  and 
where  he  himself  also  resided  when  in  New  South  Wales. 

22.  In  the  year  1861  or  1862  the  said  John  Donald 
McLean  purchased  from  three  or  four  different  persons 
the  then  unexpired  terms  of  over  90  years  of  several 
leases  for  99  years  of  land  situated  at  the  EdgeclifEe 
Road,  near  Sydney,  and  in  January,  1863,  the  said 
John  Donald  McLean  commenced  to  build  a  mansion 
house,  now  known  as  Quiraing,  which  was  finally  com- 
pleted at  a  cost  of  about  £16,000,  and  furnished  in 
January,  1865.  The  wife  and  family  of  the  said  John 
Donald  McLean  resided  at  Hawthornden  aforesaid  until 
Quiraing  was  completed,  and  they  commenced  to  occupy 
Quiraing  on  the  1st  day  of  October,  1864,  the  lease  of 
the  said  house  called  Hawthornden  having  then  expired, 
and  they  so  resided  at  Quiraing  until  the  said  death  of 
the  said  John  Donald  McLean. 

23.  On  the  occasion  of  building  the  said  house,  the 
said  John  Donald  McLean  frequently  stated,  tint  h? 
was  building  it  for  his  wife,  who  did  not  like  to  live  in 
Queensland. 

24.  The  said  John  Donald  McLean  was  at  that  time 
chiefly  resident  at  Brisbane  as  before  mentioned,  and 
the  said  wife  and  children  of  the  said  John  Donald 
McLean  were  prevented  by  the  climate  from  living  at 
Brisbane,  and  although  the  said  wife  of  the  said  John 
Donald  McLean  has  stated  in  certain  evidence  given  by 
her  in  this  action  that  she  would  have  then  preferred  to 
reside  at  Westbrook  aforesaid,  such  residence  had  for 
the  time  become  impossible  in  consequence  of  the 
arrangement  so  entered  into  by  the  said  John  Donald 
McLean  with  the  said  WiUtam  Beit  as  hereinbefore 
mentioned. 


Digitized  by 


Google 


CASKS  AT  LAW. 


79 


25.  The  said  John  Donald  McLean  at  times  spoke  of 
adding  to  the  house  at  Westbrook  aforesaid,  for  the 
purpose  of  residing  there  at  a  future  time;  and  he  ako 
expressed  4us  wish  to  be  buried  at  Westbrook. 

26.  The  said  John  Donald  McLean  made  his  will  in 
Sydney,  on  the  5th  day  of  August,  1865,  a  copy  of 
which  will  is  appended  to  this  case,  and  may  be  referred 
to  as  part  thereof  (a).  It  was  prepared  by  the  said  John 
Donald  McLeavCa  Sydney  Solicitors,  and  was  attested 
by  one  of  such  Solicitors.  In  the  said  will  the  said 
John  Donald  McLean  is  described  "  of  Quiraing,  near 
Sydney,  in  the  colony  of  New  South  Wales,  and  of 
Westbrook,  Darling  Downs,  in  the  colony  of  Queens- 
land, Esq." 

27.  The  said  John  Donald  McLean  was  at  the  time 
of  his  said  death  directly  interested  in  between  forty  and 
fifty  stations  situated  in  Queensland,  of  some  of  which 
he  was  owner  or  part  owner,  and  on  others  of  which  he 
had  made  advances  and  was  the  proprietor  of  about 
50,000  acres  of  freehold  land  in  that  colony,  chiefly 
standing  in  the  name  of  the  said  John  Donald  McLean 
or  of  his  said  wife  or  children ;  but  held  in  part  on  joint 
account  of  the  said  William  Beit  and  of  other  co-partners. 
The  only  property  of  importance  held  by  the  said  John 
Donald  McLean  in  the  colony  of  New  South  Wales 
was  the  said  house  and  furniture  near  Sydney.  He  also 
owned  some  few  parceb  of  unimproved  and  unproductive 
freehold  lands  in  several  parts  of  the  suburbs  of  Sydney, 
bat  they  were  of  small  value.  He  had  also  about 
£  invested  in  mortgages,  shares,  and  other  invest- 
ments in  New  South  Wales.  His  total  personalty  in 
New  South  Wales,  including  his  leasehold  mansion  house 
aid  furniture,  was  sworn  under  £30,000 ;  his  total 
psrsonalty  in  Queensland  (consisting  partly  of  direct 
personal  estate  in  Queensland,  and  partly  in  securities  by 
way  of  mortgage  over  property  in  that  colony)  was  sworn 
under  £190,000 ;   and  he  had  in  England,  wool  and  other 
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proceeds  of  his  Queensland  properties,  valued  at  about 
£20,000  at  the  time  of  his  death. 

28.  The  numerous  investments  in,  and  advances  upon, 
stations  in  Queensland  above  mentioned  necessitated 
frequent  communications  and  transactions  with  banks, 
and  for  these  purposes  all  advances  were  made  and  bills 
negotiated  through  and  by  certain  banks  in  Sydney  and 
with  their  branches  in  Queensland,  but  for  the  most  part 
in  Sydney,  the  head  offices  of  such  banks  being  in 
Sydney,  and  there  being  no  banks  in  Brisbane  or  else- 
where in  Queensland,  except  branches  of  banks,  having 
their  head  offices  in  Sydney,  save  and  except  a  certain 
bank,  called  the  Queensland  Bank,  which  had  ceased  to 
exist  several  years  before  the  death  of  the  said  John 
Donald  McLean. 

29.  The  said  John  Donald  McLean,  in  order  to  carry 
on  his  financial  operations,  employed  a  clerk  in  Sydney 
to  keep  his  accounts  and  to  attend  and  assist  in  the 
conduct  of  his  afEairs;  his  account  books  required  for 
these  purposes  were  kept  in  the  said  residences  of 
Hawthornden  and  Quiraing  respectively,  at  which  places 
he  was  attended  by  his  said  clerk  when  he  was  himself 
in  Sydney,  which  he  visited  for  the  purpose  of  investi- 
gating and  examining  such  his  books  and  accounts,  and 
also  for  the  purpose  of  seeing  his  said  wife  and  children 
while  residing  at  the  said  respective  residences  of  Haw- 
thornden and  Quiraing. 

30.  The  said  John  Donald  McLean  was  a  subscriber 
to  certain  charities  and  eleemosynary  institutions  in 
Queensland,  and  was  a  member  of  various  Clubs  there. 
He  abo  subscribed  to  certain  charities  in  New  South 
Wales,  and  was  also  a  member  of  the  Australian  Club  in 
Sydney,  where  he  spent  a  considerable  portion  of  his 
time  when  in  New  South  Wales.  His  wife  and  family 
also  occupied  or  held  a  pew  and  Church  sittings  taken  in 
his  name  near  the  respective  residences  of  Hawthornden 
and  Quiraing  aforesaid. 

31.  During  the  period  which  elapsed  between  the 
arrival  of  the  said  John  Donald  McLean  in  Sydney  in 
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the  month  of  December,  1887,  and  his  said  death,  the 
said  John  Donald  McLean  con'esponded  with  his 
relations  in  the  said  Isle  of  Skye,  and  assisted  them  with 
money,  and  made  donations  to  the  public  schools  and 
other  institutions  in  the  said  Island,  but  the  said  John 
Donald  McLean  did  not  own  any  propert}^  in  the  said 
Island,  and  he  never  expressed  any  intention  of  returning 
there  to  live.  The  said  John  Donald  McLean  made  one 
visit  to  the  said  Isle  of  Skye  as  hereinbefore  mentioned, 
and  talked  of  making  another  visit  of  a  like  kind  when- 
ever he  should  again  visit  Europe. 

The  Attorney-General  asserts,  and  the  defendants 
deny,  that  the  said  John  Donald  McLean  was  domiciled 
at  the  time  of  his  death  in  the  said  colony  of  New  South 
Wales. 

The  parties  hereto  have  agreed  for  the  purpose  of 
determining  the  matter  at  issue  between  them  upon  the 
facts  above  stated,  that  the  following  shall  be  the 
question  for  the  consideration  and  determination  of  the 
Court  with  liberty  for  the  said  Court  to  draw  conclusions 
of  fact. 

Whether  the  said  John  Donald  McLean  was  domi- 
ciled at  the  time  of  his  death  in  the  said  colony  of  New 
South  Wales  ? 

Sir  Willinm  Manning,  Q.C.,  and  C.  J.  Manning  ap- 
peared for  the  Attorney-General,  and  cited  Story's 
Conflict  of  Laws  (a),  Bell  v.  Kennedy  (fc),  Somerville  v. 
SomerviUe  (c),  Forbes  v.  Forbes  (d),  Moorhonse  v. 
Lord  (e),  AUardice  v.  Onslow  (/),  Jopp  v.  Wood  (g), 
Sharpe  v.  Sharpe  and  Crispin  (A),  Udney  v.  Udney  (i), 
Aitchison  v.  Dixon  (k),  Douglass  v.  Douglass  (Z), 
Wilson  V.  Wilson  (7/1),  and  Hodgson  v.  De  Beauchesne  (n). 
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i 

(A)  L.  R.  irP.  &  D.  618.  (i)  L.  R.  1,  Sc.  App.,  441. 

(k)  L.  R.  10,  Eq.  589.  0)  L.  R.  12,  Eq.  617. 

(m)  41  L,  J.,  P.  k  M.  74.  (n)  12  Moore  K  C,  286. 


fa)  §  41,  44,  46. 

c)  5  Ves.,  750. 

[e)  82  L.  J.,  Ch.  495. 

{g)  34  L.  J.,  Ch.  212 


(6)  L.  R.  1,  Sc.  App.  307. 
(d)  23  L.  J.,  Ch.  724  ;  Sc.  Kay,  341. 
(/)  33  L.  J.,  Ch.  434. 
;  Sc.  34  Beav.,  88. 
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Darley  and  Davis  for  the  defendants,  cited  and  relied 
upon  Doe  rf.  Thomas  v.  Acklam  (a),  In  re  Bruce  (b), 
Jephson  v.  Reira  (c).  Attorney -Oeneral  v.  Rowe  {d)^ 
HaMane  v.  Eckford  (e),  Stevenson  v.  Masson  {f)y. 
Brunei  v.  Brunei  (g),  and  Munroe  v.  Munroe  (h),  . 


Sir  William  Manning  replied, 
cil  (18). 


Phillimoi'e  on  Domi- 


Cu7\  ad.  vuLL 


Sir  James  Martin,  C.J.  This  is  a  special  case,  in 
which  the  question  to  be  determined  is — Whether  Jofen 
Donald  McLean  was  domiciled  at  the  time  of  his  death 
in  the  colony  of  New  South  Wales  ? 

The  action  was  brought  by  the  Attorney -General, 
against  the  executors  and  trustees  under  Mr.  McLean^ f 
will,  to  compel  them  to  deliver,  to  the  Commissioner  of 
Stamps,  an  account  of  his  personal  property,  its  value, 
and  the  persons  entitled  to  it,  for  the  purpose  of  enabling 
the  Commissioner  to  ascertain  the  duties  due  under  the 
"  Stamp  Duties  Act  of  1865."  The  defendants  pleaded 
that  Mr.  McLean  was  not  domiciled  in  New  South 
Wales  at  the  time  of  his  death,  on  which  plea  issue  was 
.  joined.  Under  an  order  of  Court,  made  according  to 
the  Common  Law  Procedure  Act  of  1858,  a  case  was. 
agreed  to,  in  which  the  facts  were  stated  substantially  as- 
follows : — 

Mr.  McLean  was  born  in  Scotland,  which  country 
was  his  domicil  of  origin.  At  the  Hge  of  seventeen  he 
came,  in  1887,  to  this  colony,  with  a  married  sister,  her 
husband  and  family,  to  join  a  brother,  who  had 
previously  settled  here  ;  his  motive  being  advancement 
in  life.  From  the  time  of  his  arrival  until  his  death  he 
was  engaged  in  pastoral  pursuits.  In  1848  he  took  up 
a  station  oh  Darling  Downs,  and  in  1851  he  purchased 
another  station  there  called  Westbrook,  and  occupied 


(a)  2B.  &C.,  779. 

E2  Knapt.,  130. 
L.  R.  8,  Eq.  631. 
L.  R.  12,  Eq.  298. 


{b)  2  C.  &  J.,  436. 
(cO  1  H.  &  C.  31. 
(/)  L.  R.  17,  Eq.  78. 
W  7  CI.  &  F.,  842,  87U 
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^6  hoQse  upon  it  as  his  home  and  place  of  residence. 
Remade  occasional  visits  to  Sydne)',  and  in  1855  he 
Diam'ed  there,  and  made  a  settlement  on  his  wife,  in 
which  he  is  described  as  of  Westbrook,  the  place  where 
he  was  then  living.     After  the  marriage  he  and  his  wife 
went  to  reside  at  Westbrook,  where  they  lived  for  four 
months.     They  then  went  to  Europe  with  the  expressed 
intention  of  returning  to  Westbrook.     They  remained 
away  from  the  colony  about  three  years,  returning  in 
1859.    During  their  European  tour  he  made  one  visit 
to  the  Isle  of  Skye,  where  he  was  born.     On  his  return 
to  the  colony  he  went  to  Westbrook,  with  his  wife  and 
child,  and  resided  there  about  three  months.     He  then 
came  with  them  to  Sydney,  and  they  resided,  as  lodgers, 
in  the  Royal  Hotel,  in  Sydney,  for  about  four  months. 
They  then  went  to  reside  at  a  house  called  Hawthornden, 
near  Sydney,  which  Mr.  McLean  leased  for  five  years, 
and  furnished.     In  1861  or  1862   he  purchased   the 
unexpired  terms,  of  over  ninety  years,  in  several  pieces 
of  land  at  Edgecliffe  Boad,  near  Sydney,  and  com- 
menced to  build  thereon  a  mansion-house,  which  he 
caUed  Quiraing.     It  was  completed  and  furnished  in 
Januar}',  1865,  and  cost  about  £16,000.    His  wife  and 
family,  in  October,  1864,  left  Hawthornden,  the  lease  of 
which  then  expired,  and  went  to  reside  at  Quiraing,  and 
they  continued  to  reside  there  until  his  death,  in  1866. 
During  all  this  time  his  wife  made  but  one  visit  of  three 
weeks*  duration  to  Westbrook.    Mr.  McLean  repeatedly 
stated  that  the  reason  for  taking  Hawthornden  was  that 
his  wife,  on  account  of  her  health,  and  other  causes, 
preferred  living  in  Sydney.     It  is  not  known  that  he 
ever  expressed  any  intention  of  abandoning  Westbrook 
and  residing  in  Sydney.     In  December,  1859,  h  portion 
of  the  colony  of  New  South  Wales  was  formed  into  a 
separate  colony  by  the  name  of  Queensland.     Before 
the  separation,  Mr.  McLean  spent  a  great  portion  of  his 
time  in  that  part  of  the  colony  which  afterwards  became 
Queensland,  acting  there  as  a  magistrate,  but  not  so 
acting  in  any  other  part  of  the  colony.     He  was,  before 
such  separation,  once  a  candidate  for  the  representation 
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of  the  electorate  of  the  Darling  Downs  in  the  Legislative 
Assemblj',  and  took  an  active  part  in  promoting  the 
separation  of  the  two  colonies,  New  South  Wales  and 
Queensland.  In  April,  1859,  he  sold  a  third  of  West- 
brook  to  Mr.  William  Beit,  and  entered  into  partnership 
with  him  in  that  station  for  five  years.  It  was  one  of 
the  terms  that  Mr.  Beit  should  reside  at  Westbrook. 
Mr.  Beit  did  reside  there,  and  his  wife  resided  with 
him  until  her  death,  which  took  place  a  short  time 
before  Mr.  McLean's  death  in  1866.  The  partnership 
with  Mr.  Beit  was  renewed,  and  continued  up  to  the  time 
of  Mr.  McLean's  death.  Mr.  McLean  frequently  visited 
Westbrook,  staying  there  for  several  days,  and  occasion- 
ally for  several  weeks  at  a  time,  during  the  residence 
there  of  Mr.  Beit  and  his  wife,  and  afterwards  when 
Mr.  Beit  was  a  widower.  On  the  occasion  of  one  of 
these  visits,  he  died  suddenly  at  Westbrook,  and  was 
buried  there. 

After  the  separation  of  Queensland,  he  took  an  active 
part  in  its  political  aflfairs,  was  returned  a  member  of  its 
Legislative  Assembly  in  1862,  and  so  continued  till  his 
death.  In  July,  1866,  he  became  Colonial  Treasurer  of 
Queensland,  and  held  that  office  till  his  death  on  the 
16th  December,  1866 — a  period  of  five  months.  During 
the  interval  between  the  separation  of  Queensland  and 
his  death,  he  spent  the  greater  part  of  his  time  in 
Queensland,  and  lived  generally  in  Brisbane  at  a  club. 
His  wife  and  children  resided  at  Hawthornden  and 
Quiraing,  as  before  stated.  At  this  latter  place  he  kept 
up  a  large  establishment.  All  the  children,  except  one 
born  in  England,  were  bom  there,  and  he  resided  there 
when  in  this  colony.  On  the  occasion  of  building 
Quiraing,  he  frequently  stated  that  he  was  building  it 
for  his  wife,  who  did  not  like  to  live  in  Queensland. 
He  spoke  at  times  of  adding  to  the  hoijse  at  Westbrook 
for  the  purpose  of  residing  there  at  some  future  time, 
and  expressed  a  wish  to  be  buried  there.  In  his  will, 
which  was  made  in  August,  1865,  by  his  Sydney  solici- 
tors, he  is  described  as  of  Quiraing,  near  Sydney,  in  the 
colony  of  New  South  Wales,  and  of  Westbrook,  Darling 
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Downs,  ill  the  colony  of  Queensland.  At  his  death,  he 
was  interested  in  very  large  properties  in  Queensland. 
His  New  South  Wales  property,  which  consisted  princi- 
pally of  Quiraing,  was  very  much  smaller.  His  books 
of  account  were  kept  at  Hawthomden  and  Quiraing, 
where  his  clerk  attended  when  necessary  in  reference  to 
his  accounts  and  financial  operations.  There  were  a  few 
other  facts  agreed  to  in  the  case,  but  it  is  unnecessary  to 
mention  them,  as  they  are,  for  the  purpose  of  the  decision 
of  the  point  submitted  to  the  Court,  of  no  importance. 
There  can  be  no  doubt  that,  under  the  circumstances 
above  stated,  Mr.  McLean  acquired  a  domicil  in  New 
South  Wales,  and  so  lost  his  domicil  of  origin.  He  left 
his  native  place  in  the  Isle  of  Skye,  at  the  age  of  17,  in 
the  year  1837,  and  came  to  this  colony,  where  he 
acquired  very  extensive  property,  and  married  and 
settled  with  his  wife  and  family.  From  1837  to  the 
time  of  his  death  in  1866,  a  period  of  twenty-nine  years, 
he  paid  but  one  visit  to  Scotland,  and  never  manifested 
any  intention  of  going  back  to  reside  there.  Clearly, 
under  these  circumstances,  this  colony  became  his  domicil 
of  choice.  '*  Domicil  of  choice,"  says  Lord  Westburij  in 
Udney  v.  Udney  (a),  distinguishing  it  from  domicil  of 
origin,  "  is  a  conclusion  or  inference  which  the  law 
derives  from  the  fact  of  a  man  fixing  voluntarily  his  sole 
or  chief  residence  in  a  particular  place  with  an  intention 
of  continuing  so  to  reside  there  for  an  unlimited  time. 
This  is  a  description  of  the  circumstances  wliich  create 
or  constitute  a  domicil,  and  not  a  definition  of  the  term. 
-  There  must  be  a  residence  freely  chosen,  and  not  pre- 
scribed or  dictated  by  an  external  necessity,  such  as  the 
duties  of  office,  the  demands  of  creditors,  or  the  relief 
from  illness ;  and  it  must  be  residence  fixed,  not  for  a 
limited  period  or  particular  purpose,  but  general  and 
indefinite  in  its  future  contemplation."  That  was  pre- 
cisely the  nature  of  Mr.  McLean  8  residence  in  New 
South  Wales  for  the  twenty-two  years  from  1837  to 
1869,  when  the  separation  from  Queensland  took  place. 
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During  all  these  years,  whether  he  resided  at  Westbrook, 
or  Hawthomden,  or  Quiraing,  he  was  equally  a  resident 
of  this  colony,  of  which  he  had  evidently  become  a 
settled  inhabitant,  living  there  not  for  any  particular 
purpose,  nor  for  any  limited  period,  but  by  every 
indication,  as  one  who  had  made,  and  considered,  it  his 
permanent  home.  So  far,  therefore,  as  relates  to  his 
residence  before  the  establishment  of  the  colony  of 
Queensland,  no  difficulty  of  ascertaining  his  domicil 
presents  itself.  Nor  would  any  such  difficulty  have 
arisen  afterwards,  if  his  residence  had  been  all  along  and 
until  his  death  either  in  that  part  of  the  colony  which 
still  constitutes  New  South  Wales,  or  in  that  part  which, 
in  1859,  became  Queensland.  In  the  latter  case,  his 
domicil  would  have  become  a  Queensland  domicil  by  the 
mere  fact  of  the  place  in  which  he  had  settled  himself, 
haying  become  a  part  of  the  new  colony.  But  some 
months  before  the  separation  of  Queensland,  he  had 
settled  his  wife  near  Sydne3%  where  he  leased  for  five 
years  a  residence  which,  to  all  intents  and  purposes,  was 
their  home.  In  that  home  his  wife  and  family  resided 
for  five  years,  and  then  went  to  reside  in  the  mansion, 
also  near  Sydney,  which,  at  a  cost  of  £16,000,  he  had 
built  and  furnished,  and  in  which  they  were  living  at 
the  time  of  his  death. 

The  question  now  for  consideration  is,  whether  at  that 
time  he  was  domiciled  in  this  Bome  or  at  Westbrook  ? 
I  cannot  enteilain  any  doubt  that  he  was  then  domiciled 
in  the  former  place.  It  does  not  appear  to  me  to  be  of 
any  moment  in  the  consideration  of  a  question  like  the 
present,  that  the  bulk  of  his  property  was  in  Queens- 
land ;  that  he  spent  a  large  portion  of  his  time  there  ; 
that  he  talked  of  enlarging  the  house  at  Westbrook ; 
that  he  expressed  a  wish  to  be  buried  there ;  and  that  he 
was  a  member  of  the  Queensland  Parliament  and  a 
member  of  its  Government.  Co-existent  with  these 
circumstances  was  the  fact  of  the  residence  of  his  wife 
and  family,  in  his  mansion  near  Sydney,  and  the  birth 
of  his  children,  the  keeping  of  his  books,  the  manage- 
ment of  his  finances,  and  the  transaction  of  his  business 
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^ere.    There  was  also  the  fact  that,  when  in  Queens- 
J^^j  he  lived  at  a  club  in  Brisbane,  while  Westbrook 
^  Occupied  by  his  partner  Mr.  Beit,  and  his  wife,  as 
%ir  home.      He  was   clearly   not   domiciled  at  the 
Brisbane  Club,  or  at  Westbrook,  of  which  another 
family  had  possession,  his  own  family  living  in  New 
South  Wales.     In  such  a  case  as  this,  residence  of  the 
wife  and  family  is  a  most  important  element  in  deter- 
mining the  domicil.    Some  doubt  appears  to  have  been 
thrown  upon  the  materiality  of  such  a  circumstance 
as  this   by  Vice -Chancellor   Wickens  in   Douglass  v. 
Douglass  (a) ;  but  I  am  unable  to  admit  the  accuracy  of 
the  observations  made  by  that  learned  Judge  upon  this 
subject.    I  think  that  the  judgment  of  Vice-Chancellor 
Page   JFood,  in  Forbes  v.  Forbes  (b),  more  correctly 
states  the  law,  and  is  more  in  accordance  with  reason 
and  the  general  experience  of  mankind.      "  I  know  of 
no  instance,"  he  says,  speaking  of  a  case  in  which  the 
testator  had  two  mansions,  one  in  Scotland,  and  one  in 
London,  "  in  which  a  married  man  having  two  houses, 
in  both  of  which  he  has  been  in  the  habit  of  residing, 
has  been  held  not  to  be  domiciled  in  that  in  which  his 
wife  and  principal  establishment   of  servants  always 
remained  when  he  was  at  the  other."  In  the  present  case 
there  were  not  the  two  houses  of  residence.    There  was 
only  occasional  residence  in  Queensland  generally  as 
contrasted  with  the  occasional  residence  at  the  fixed 
family  home  in  New  South  Wales.     **  In  applying," 
continues  the  Vice-Chancellor,  "  to  our  own  times  the 
<iefinition  of  the  code  ubi  quis  larem  ac  fortunariim 
^^rum  sumniam  constituit,  an  equivalent,  were  sought 
^1  'larem*  the  wife  would,  I  think,  without  impropriety 
be  regarded  as  the  tutelary  genius  of  our  homes     The 
^^Pi'ession,  linquenda  tellus  et  domus  et  placens  uxor 
^"0\vg  )jQ^  close  was  the  association  of  wife  and  home  in 
"^^  Uiind  of  even  a  heathen  poet." 
*Ie  then  goes  on  to  quote  from  the  judgment  of  Lord 
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following  elegant  exposition  of  the  law  : — *'  A  connec- 
tion formed  for  cohabitation  for  mutual  comfort,  protec- 
tion, and  endearment,  appears  to  be  a  contract  having  a 
most  peculiar  reference  to  the  contemplated  residence  of 
the  wedded  pair.  The  home  where  they  are  to  fulfil 
their  mutual  promises,  and  perform  those  duties  which 
were  the  objects  of  the  union — in  a  word,  their  domicil — 
the  place  so  beautifully  described  by  the  Civilian, 
Domicilii  qaoqae  intuitu  conveniri  quisqu^  potest  in 
eo  scilicet  loco  in  quo  larem  rermnque  ac  fortunarum 
suaruni  summam  constituit  unde  rursus  mm  sit 
discessuiiis  si  nihil  avocet,  undeque  cum  profectus  est 
pet^egrinanvidetur.'^  There  is  great  good  sense  in  what 
Lord  Brougham  says,  as  well  as  in  the  passage  which 
he  quotes  by  way  of  illustration.  In  Aitchison  v. 
Dixon  (a),  Vice-ChancellorJa^/i^usays, — 'This  history 
seems  to  me  to  bring  the  case  completely  within  that  of 
Forbes  v.  Foi'hes  with  this  distinction — making  this  case 
stronger — that  in  that  case  General  Forbes  had  actually 
a  residence  in  Scotland,  where  he  resided  a  great  part  of 
each  year,  had  an  establishment,  and  was  actually 
engaged  in  performing  the  territorial,  the  magisterial, 
and  other  duties  of  a  great  Scotch  laird,  but  which  were 
held  not  to  counterviiil  the  fact  that  his  English  house 
was  the  conjugal  residence.'*  These  remai'ks  apply 
almost  literally  to  the  present  case.  In  Forbes  v.  Forbes ^ 
the  Vice-Chancellor  said : — *'  The  mam  feature  in  this 
case,  and  that  which  I  think  must  determine  it  in  favour 
of  the  original  selection  of  his  domicil  in  Sloane-street, 
is  that  the  testator  was  a  manned  man,  and  that  not 
only  his  chief  establishment  of  seitants,  but  his  u^fe, 
constantly  resided  there  and  not  in  Scotland ;  and  in 
fact  his  wife's  residence  appears  to  have  determined  that 
of  the  household." 

Mr.  McLean,  independently  of  the  property  of  West- 
brook,  was  interested  in  about  fifty  other  stations  in 
Queensland,  and  was  the  owner  of  many  thousands  of 
acres  of  freehold  land  there  besides.      His  pastoral 
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pursuits  were  carried  on  there,  and  from  that  colony  he 
mainly  derived  his  income.  It  was  natural,  therefore, 
that  for  the  supervision  of  the  large  i)roperty  which  he 
possessed  there,  he  should  be  frequently  there,  and  spend 
most  of  his  time  upon,  and  in  the  neighbourhood  of,  his 
stations.  The  public  aifairs  of  a  colony  in  which  he  was 
so  deeply  interested  might  well  be  considered  by  him  as 
calling  for  a  share  of  his  time  and  attention,  and  it  may 
be  regarded  as  a  thing  of  course  that  he  should  take 
more  interest  in  the  public  business  of  the  colony  where 
his  property  was  situate,  than  in  that  of  this  colony, 
where  his  wife  and  family  lived.  But  still  the  question 
to  be  determined  is,  where  was  his  domicil?  Where  was 
the  place  from  which  he  would  not  depart  if  nothing 
called  him  away  ?  From  which  when  he  went  forth  he 
appeared  to  be  travelling  abroad?  Obviously  not  that 
merely  in  which  he  held  numerous  mortgages,  where  he 
owned  large  territories  in  fee,  where  great  stations  were 
managed  by  partners  residing  upon  them,  where  he  lived 
or  lodged  in  clubs  or  hotels,  or  even  where  he  would 
have  preferred  to  settle  if  it  suited  or  was  agreeable  to 
his  wife,  but  where  he  was  at  home.  What  place  so 
well  answers  to  the  description  of  a  person's  home  or 
domicil  as  that  in  which,  to  use  the  old  Homan  phrase, 
his  "household  gods'*  and  his  most  cherished  possessions 
are  established  ?  Ubi  vxar  ibi  d/rnius  may  not  be  univer- 
sally' or  literally  true  as  a  maxim,  but  where  a  man's 
wife  and  family  and  household  reside — he  not  living 
apart  from  them,  except  when  attending  to  his  business, 
and  returning  to  and  living  with  them  there  when  the 
cares  of  business  permit — there,  and  there  only,  can  we 
recognise  his  home.  Circumstances  may  occasionall}' 
exist  to  stand  in  the  way  of  such  a  recognition,  but,  as 
a  general  rule,  where  a  person's  wife  and  family  and 
household  are  permanently  settled,  there  is  he  to  be  con- 
sidered as  settled  also.  When  Mr.  McLean  was  living 
at  his  club  in  Brisbane,  or  spending  a  week  or  two  at 
Westbrook,  or  going  round  the  many  stations  in  Queens- 
land in  which  he  had  an  interest,  he  was  living  as  a 
traveller,  and  not  as  one  settled  in  a  domicil.     He  was, 
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1876. in  other  words,  engaged  in  looking  after,  guarding,  and 

adding  to  his  possessions,  for  the  benefit  of  his  wife  and 
children,  then  living  in  his  home  and  theirs.  When  he 
was  able  to  \Vithdraw  from  the  personal  supervision  of 
his  stations,  and  leave  the  cares  of  office  for  a  time,  he 
had  no  home  to  go  to  but  the  home  in  which  his  wife 
and  children  resided,  and  there  was,  consequently,  his 
domicil.  I  am,  for  these  reasons,  of  opinion  that  the 
said  John  Donald  McLean  was  domiciled,  at  the  tune  of 
his  death,  in  the  colony  of  New  South  Wales. 
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Hargrave,  J.  This  special  case  is  in  the  form  of  an 
action  brought  by  the  Attorney- General  of  this  colony 
against  the  personal  representatives  of  the  late  John 
Donald  McLean,  Esq.,  late  of  Quiraing,  in  this  colony, 
and  also  of  Westbrook,  Darling  Downs,  in  the  colony  of 
Queensland,  to  compel  the  defendants  to  deliver  an 
account  and  particulars  of  the  personal  property  of  the 
late  Mr.  McLean,  in  order  to  ascertain  the  duties  due 
under  the  Stamp  Duties  Act  of  1865,  in  respect  of  such 
property. 

The  defendants  have  pleaded  to  this  action  that  the 
said  McLean  was  not  domiciled  in  this  colony  at  the 
time  of  his  death  ;  and  by  consent  of  the  parties  and  by 
order  under  the  Common  Law  Procedure  Act,  the 
agreed  facts  of  the  case  have  come  before  the  full  Court, 
as  stated  in  the  special  case,  as  follows : — 

Mr.  McLean  was  born  at  Ayre,  the  residence  of  his 
ancestors,  in  the  Isle  of  Skye,  Scotland,  in  1820.  In 
1837,  he  emigrated  to  this  colony,  arriving  in  Sydney 
on  the  14th  December,  1837,  and  thenceforth  followed 
the  occupation  of  a  grazier  and  squatter.  He  attained 
twenty-one  in  September,  1841 ;  and  in  1848,  took  up 
a  station  at  Acacia  Creek,  Darling  Downs,  Queensland, 
then  part  of  New  Soutli  Wales.  In  1851,  he  purchased 
the  station  of  Westbrook,  Darling  Downs,  and  occupied 
the  house  which  was  on  the  said  station,  "and  made  it 
his  home  and  place  of  residence."  Between  1848  and 
1856,  he^made  numerous  visits  to  Sydney  for  the 
purpose  of  business,  but  had  not  during  that  period  any 
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residence  at  Sydney,  or  elsewhere  than  at  Westbrook. 

On  the  13th  of  September,  1856,  he  married  a  lady,  then 

a  minor,  whose  residence  had  been,  and  then  was  in 

Sydney.    In  his  marriage  settlement,  dated  the  12th  of 

September,  1866,  he  is  described  as  **of  Westbrook,'* 

and  the  settlement  deals  exclusively  with  his  said  station 

of  Westbrook  as  being  under  his  own  superintendence. 

After  his  marriage,  Mr.  and  Mrs.  McLean  proceeded 

tOy  and  resided  at,  Westbrook  for  about  four  months,  and 

then  left  Australia  "for  Europe,'*  with  the  expressed 

intention  of  returning  to  Westbrook.     Mr.  and  Mrs. 

McLean  spent  about  three  years  in  a  tour  through 

Europe.    During  the  tour  they  visited  the  Isle  of  Skye 

in  1868.      Between  April,    1869,    and  the  mouth  of 

December,  1859,  when  Queensland  was  separated  from 

New  South  Wales,  Mr.  and  Mrs.  McLean^  with  their 

then  only  child,  resided  at  Westbrook  for  three  months, 

and  then  as  lodgers  at  the  Royal  Hotel,  Sydney,  for  three 

months;  he  then  leased  Hawthornden,  near  Sydney, 

for  five  years,  and  furnished  it  for  himself  and  family. 

Mrs.  McLean  resided  at  Hawthornden,  or  at  Quiraing, 

near  Sydney,  thenceforth,  except  for  one  visit  of  three 

months  to  Westbrook.     Mr.  McLean  always  stated  as 

tk€  reason  of  his  taking  the  said  house,  and  building 

Quiraing,  that  his  wife,  on  account  of  health  and  other 

causes,  preferred  living  in  Sydney. 

The  special  case  admits  that  Mr.  McLean  never  at 

*V  time  expressed  any  intention  of  abandoning  his 

residence  at  Westbrook,  or  of  permanently  residing  in 

^J'dney  or  elsewhere  in  New  South  Wales;  that  he 

^ent  a  great  portion  of  his  time  in  Queensland,  where 

^®  ^as  actively  employed  in  the  Commission  of  the  Peace. 

oefofe  the  Queensland  separation  he  was  an  unsuccessful 

^'^^idate  for  the  Darling  Downs  district,  and  took  an 

*^tive  part  in  promoting  the  separation  of  Queensland 

^onci    New    South  Wales,    which   was   proclaimed   in 

^^ember,  1869.      In  April,  1859,  Mr.  McLean  sold 

^"^ third  of  Westbrook  to  Mr.  W,  Beit,  the  principal 

"^fO^ion  of  the  purchase  money  being  unpaid  at  the  time 

{  Mr.  McLean's  death ;  Mr.  Beit  being  taken  into 
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partnership  with  Mr.  McLean  for  five  years,  and  to 
reside  on,  and  superintend,  the  station  subject  to  the 
inspection  of  Mr.  McLean, 

The  Westbrook  station  was  largely  improved  both  in 
stock  and  purchased  lands  during  the  said  partnership, 
which  was  renewed,  or  extended,  and  continued  up  to  the 
death  of  Mr.  McLean;  but  in  all  the  deeds  powers  were 
reserved  for  Mr.  McLean  to  buy  all  the  partnership 
property  at  the  determination  of  the  terms.  Mr.  McLean 
frequently  visited  Westbrook,  sometimes  for  a  few  days 
and  sometimes  for  several  weeks,  while  Mr.  Beit  resided 
there,  and  died  suddenly  during  one  of  such  visits  at 
"Westbrook,  and  was  buried  there. 

After  the  separation  of  Queensland,  Mr.  McLean  de- 
voted a  large  share  of  his  time  and  attention  to  Queens- 
land political  afi'airs,  and  exercised  all  his  electoral  and 
municipal  rights  there,  and  never  exercised  any  such 
rights  in  New  South  Wales,  nor  took  an}'  part  in  New 
South  Wales  political  affairs.  In  1860,  Mr.  McLean 
was  returned  a  member  to  the  Legislative  Assembly  of 
Queensland,  and  was  re-elected  at  each  dissolution,  and 
was  such  member  at  the  time  of  his  death,  having  always 
taken  an  active  and  leading  part  in  the  proceedings  of 
the  Queensland  Parliament.  In  July,  1866,  he  was 
appointed  Colonial  Treasurer  of  Queensland,  and  as  such 
was  sworn  in  a  member  of  the  Queensland  Executive 
Council,  and  so  continued  down  to  the  date  of  his  death, 
which  took  ])lace  on  the  16th  December,  1866. 

After  the  separation  of  Queensland,  Mr.  McLean 
spent  the  greater  portion  of  his  time  in  that  colony, 
residing  at  Brisbane  at  a  club-house,  but  his  wife  and 
children  continued  to  reside  at  Hawthornden  and 
Quiraing,  near  Sydney,  where  he  kept  up  a  large 
establishment  for  them,  and  where  he  himself  resided 
when  not  in  Queensland  ;  all  his  children,  except  the 
eldest  (who  was  born  in  England),  being  born  in  Sydney. 

Tlie  Quiraing  house  was  leasehold,  purchased  by  Mr. 
McLean  in  1863 ;  the  house  cost  in  building  £16,000, 
and  was  furnished  and  completed  in  October,  1864, 
whence  Mrs.  McLean  and  family  resided  there  to  the 
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death  of  Mr.  McLean.  During  the  building  of  the 
house  at  Quirang,  Mr.  McLean  frequently  stated  that 
he  was  building  the  house  for  Mrs.  McLean,  who  did 
not  like  to  live  in  Queensland. 

Mr.  McLean  spoke  of  adding  to  tlie  Westbrook 
house  for  the  purpose  of  residing  there  at  a  future  time  ; 
and  he  also  expressed  a  wish  to  be  buried  at  Westbrook, 
which  was  complied  with. 

His  will  was  dated  and  executed,  Sydney,  5th  August, 
1865,  and  in  it  he  describes  himself  as  of  Quiraing, 
Sydney,  New  South  Wales,  and  of  Westbrook,  Darling 
Downs,  Queensland.  At  the  time  of  his  death  he  was 
interested  in  forty  or  fifty  stations  in  Queensland,  either 
as  sole  owner,  part  owner,  or  mortgagee  ;  and  held 
50,000  acres  of  freehold  land  in  Queensland , some  being  in 
the  names  of  Mrs.  McLean  and  their  children.  The  lease- 
bold  house,  Quiraing,  and  a  few  allotments  near  Sydney 
were  all  his  real  estate  in  New  South  Wales.  His  total 
property  in  New  South  Wales  was  valued  at  £80,000, 
in  Queensland  at  ;£190,000,  besides  Queensland  wool  in 
England,  valued  at  ^^20,000. 

His  banking  transactions  as  to  his  Queensland  stations 
were  managed  by  the  head  offices  in  Sydney,  there  being 
then  no  banks  in  Queensland,  except  branch  banks  from 
Sydney.  He  subscribed  to  numerous  Queensland  and 
New  South  Wales  charities,  and  was  a  member  of  several 
clubs  in  Queensland,  and  of  the  Australian  Club, 
Sj'dney.  Mrs.  McLean  and  family  held  pew  sittings 
at  a  church  near  Quiraing,  Sydney,  in  Mr.  McLean's 
name. 

From  December,  1837,  till  his  death,  he  corresponded 
with  his  relations  in  the  Island  of  Skye,  and  assisted 
them  with  money,  and  gave  donations  to  the  public 
schools  and  institutions  there.  When  he  made  the  visit 
with  Mrs.  McLean  as  aforesaid,  to  Skye,  he  talked  of 
making  another  visit  of  the  like  kind  whenever  he  should 
again  visit  Europe. 

The  trustees  of  his  will  were  empowered  to  invest  in 
real  or  leasehold  property  in  any  of  the  Australian 
colonies,  &c.,  or  in  Government  or  other  debentures 
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issued  in  an}'  of  the  Australian  colonies,  or  in  England, 
or  Scotland,  by  Government  or  in  an,v  companies  (not 
mining  companies),  &c.,  in  all  or  any  of  the  places 
aforesaid.  Among  the  trust  legacies  are  **  to  my  sister, 
Effie  Clow,  of  Uig,  in  the  Island  of  Skye,  widow,  £2000; 
to  niy  half-brother,  John  McLean,  of  Ayre,  in  Island  of 
Skye  aforesaid,  farmer,  £1000;  to  my  sister,  Janet 
Mathison,  wife  of  Murdoch  Mathison,  of  Glen,  in  the 
Island  of  Skye,  £1000 ;  *'  and  to  his  nephews  and  sisters 
other  legacies.  The  trustees  were  to  allow  Mrs.  McLean 
to  occupy  Quiraing  as  long  88  she  continued  unmarried. 

Mr.  McLean  appointed  Mrs.  McLean  executrix  of  his 
will,  with  the  three  gentlemen,  named,  as  executors  ;  he 
also  directed  his  trustees  to  pa}'  one- third  of  the  net 
income  of  his  large  estates  to  his  widow  for  life  w^hile 
unmarried,  and  the  residue  for  his  children.  In  case 
none  of  his  children  should  live  to  attain  vested  interests 
in  his  property,  he  directed  the  aforesaid  legatees  to  be 
paid  double  their  legacies,  also  £1000  to  Martin  Martin, 
of  State  Island,  Isle  of  iSkye  ;  and  £1000  to  the  Rev. 
Angus  Martin,  of  Swizot,  Isle  of  Skye  ;  and  also  in- 
creased the  life  allowance  to  Mrs.  McLean.  And  subject 
as  aforesaid  for  his  brothers  and  sisters,  if  any,  and  the 
lawful  issue  of  any  deceased  equally,  such  issue  to  take 
per  stirpes  and  not  per  capita, 

Mr.  McLean's  will  formed  part  of  the  special  case 
submitted  to  this  Court ;  and  although  the  one  question 
before  us  was — **  Whether  the  ssiid  John  Donald  McLean 
was  domiciled  at  the  time  of  his  death  in  the  colony  of 
New  South  Wales?" — it  is  obvious  that  we  cannot 
decide  that  question  without  considering  the  other 
questions  raised  b}'  the  facts  of  the  special  case  as  to  the 
domicil  being  in  Queensland  and  Scotland. 

With  reference  to  the  law  bearing  upon  the  question 
under  consideration,  the  decision  of  the  House  of  Lords 
in  Udney  v.  Udney  (a),  declared  and  established,  as 
beyond  all  future  discussion,  the  great  rule  laid  down  by 
Lord  Alvanley,  M.R.,  in  SomerviUe  v.  SomerviUe  (b),  in 


(a)  1  H.  of  L.  Cases,  Sc.  Ap.  441-462  (1869).      {b)  6  Ves,  749-791  (1801). 
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these  words : — "  That  the  original  domicil,  or  as  it  is 
called  the  forum  originis,  or  the  domicil  of  origin  is  to 
prevail  until  the  party  has  not  only  acquired  another 
domicil,  but  has  also  manifested  and  earned  into  execu- 
tion an  intention  of  abandoning  his  former  domicil,  and 
taking  another'  as  his  sole  domiciV 

Now,  it  seems  to  me  quite  impossible  to  peruse  all  the 
circumstances  of  McLean's  life  as  bearing  upon  the 
question  of  domicil,  and  as  stated  in  detail  by  this 
special  case,  without  seeing  that  Mr.  McLean  alwa^ys 
and  clearly  acknowledged  and  recognised  his  Scotch 
domicil  of  origin  in  the  Isle  of  Skye,  and  this  from  the 
date  of  his  arrival  in  the  colony,  throughout  all  his 
residence  in  Queensland  and  in  this  colony,  down  to  the 
date  of  his  will  and  of  his  death ;  and  that  Mr.  McLean 
never  in  any  sense  **  abandoned  "  that  domicil.  Pro- 
bably, also,  many  other  circumstances  may  be  forth- 
coming whenever  the  Scotch  domicil  may  be  brought 
before  a  competent  tribunal.  It  is  also  equally  clear 
to  my  mind  that,  under  all  the  circumstances  of  this 
case,  Mr.  McLean  has  never  shown  any  conclusive  inten- 
tion of  taking  another  domicil  either  in  Queensland  or 
New  South  Wales  as  **his  sole  domicil." 

Upon  both  these  grounds,  therefore,  I  am  quite  clear 
that  the  Attorney-General  has  no  claim  under  this  special 
case  as  to  the  estate  of  Mr.  McLean  as  if  domiciled  in 
this  colony. 

Moreover,  of  the  two  domicils  of  Queensland  and  this 
colony,  it  seems  to  me  that  Queensland  as  the  continuous 
domicil  for  all  Mr.  McLean's  business  transactions,  of 
all  his  public  life,  and  of  all  his  political  exertions,  has 
a  fai'  greater  claim  than  this  colony  of  New  South  Wales. 

I  may  also  mention  that  I  have  carefully  examined  all 
the  reported  cases  bearing  upon  this  subject ;  and  I 
would  especially  refer  to  the  modem  cases  of  Bell  v» 
Kennedy  (a),  Haldane  v.  Eckford  (b),  Aitchison  v. 
Dixon  (c),  and   Douglass  v.  Douglass  (d),   where   Sir 
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L.  K.  8,  £q.  631  (1869). 
L.  R.  12,  Eq.  617  (1871). 


,  Digitized  by 


Google 


96 


1876. 

The 
Attorney 
General 

V. 

McLean 
and  others. 


SUPREME  COURT  REPORTS. 

J.  Wickens  declined  to  displace  the  Scotch  domicil ;  as 
confirmatory  of  my  present  opinion,  and  as  following  the 
House  of  Lords'  authority  of  Udney  v.  Udney. 

For  these  reasons,  I  think  our  judgment  should  be 
for  the  defendants. 


Faucett,  J.  The  question  we  have  to  determine  in 
this  special  case  is  whether  the  testator,  John  Donald 
McLean,  was  domiciled  at  the  time  of  his  death  in  the 
colony  of  New  South  Wales  ?  This  question,  as  it 
appears  to  me,  involves  two  other  questions,  viz. :  First, 
whether  the  testator,  whose  domicil  of  origin  is  admitted 
to  have  been  Scotch,  had  acquired  a  domicil  in  New 
South  Wales,  before  December,  1859,  when  the  northern 
districts  of  that  colony  were  separated  from  it,  and 
formed  into  the  new  colony  of  Queensland  ;  and, 
secondly,  whether  if  he  had  so  acquired  a  domicil  in 
New  South  Wales,  he  had  abandoned  it  ?  Such  aban- 
donment, if  it  took  place,  could,  it  is  clear  from  the  facts 
set  out  in  the  special  case,  have  taken  place  only  by,  or 
upon,  his  having  acquired  a  new  domicil  in  Queensland 
after  it  was  formed  into  a  new  colony.  There  might, 
no  doubt,  be  a  further  question,  viz. :  whether  he  had 
not  for  the  first  time  abandoned  his  domicil  of  origin 
and  acquired  a  new  domicil  after  the  separation  of 
Queensland ;  and,  if  so,  whether  such  new  domicil  was 
in  New  South  Wales  or  in  Queensland.  This  last  ques- 
tion, however,  I  think  it  will  be  unnecessary  to  consider 
for  the  reasons  that  shall  be  given. 

During  the  argument  of  this  case  Mr.  Darley,  as 
counsel  for  the  defendants,  said  it  was  conceded  on  both 
sides  that  the  testator  had  abandoned  his  domicil  of 
origin.  That  is  equivalent  to  an  admission  that  he  had 
required  a  new  domicil  elsewhere  ;  for,  according  to  all 
the  authorities,  the  domicil  of  origin  adheres  to  a  person, 
and  cannot  be  lost  or  abandoned  until  he  has  acquired  a 
new  domicil  elsewhere. — Udney  v.  Udney  (a). 

{a)  L.  R.  1,  H.  of  L.,  Sc.  App.  441. 
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That  the  testator  had  acquired  a  domicil  in  New 
South  Wales  before  December,  1859,  when  Queensland 
was  formed  into  a  new  colony,  the  facts  and  circum- 
stances set  out  in  the  special  case  leave  on  my  mind  no 
doubt. 

His  domicil  of  origin  was  Scotch.  He  left  Scotland 
before  he  was  seventeen  years  of  age ;  and,  although  he 
could  not  acquire  a  new  domicil  until  he  was  twenty-one 
years  of  age,  which  age  he  attained  in  the  year  1841,  we 
may,  I  think,  for  the  purpose  of  determining  the  efiect 
of  his  acts,  and  of  ascertaining  his  intentions  subse- 
quently to  that  period,  look  at  his  prevoius  acts  and 
intentions.  He  emigrated,  with  other  members  of  his 
family,  to  New  South  Wales  to  join  his  brother,  who 
had  settled  there,  his  motive  being  advancement  in  life. 

For  several  years  after  his  arrival  in  the  colony  we 
know  nothing  about  him,  except  that  from  that  time 
until  his  death  he  principally  followed  the  occupation  of 
a  squatter  and  grazier.  But,  in  1848,  we  find  him 
taking  up  the  Acacia  Creek  Station  in  the  Darling 
Downs,  which  was  then  in  the  colony .  of  New  South 
Wales.  In  1851,  he  purchased  a  station  on  Crown 
lands,  called  Westbrook,  also  in  the  Darling  Downs, 
and  occupied  the  house  on  the  station  which  he  made 
his  home  and  place  of  residence,  and  from  that  time 
until  1855  he  had  no  other  residence  than  at  Westbrook, 
although  during  that  period  he  made  frequent  visits  to 
Sydney.  Taking  these  circumstances  in  connection 
with  the  object  of  his  emigration,  we  cannot  but  see  that 
he  was  accomplishing  that  object,  and  that  he  was,  as 
his  brother  had  already  done,  *'  settling  "  in  New  South 
Wales.  He  had  then  acquired  a  fixed  residence,  on 
property  which  he  had  purchased,  in  New  South  Wales. 

Let  us  now  look  at  the  next  period,  from  1855  to 
1859.  In  September,  1855,  the  testator  married  a  lady 
who  was  a  resident  of  Sydney.  After  his  marriage,  he 
took  his  wife  to  his  home  and  residence  at  Westbrook, 
and  they  resided  there  for  about  four  months.  They 
then  left  Australia  for  Europe,  with  the  expressed 
intention  of  returning  to  Westbrook,  and  spent  about 
o— 14 
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three  years  in  Europe.  During  this  time  the  testator 
visited  several  places ;  he  made  one  visit  to  the  Isle  of 
Skye,  his  native  place,  in  1858,  and  although  he  talked 
of  making  it  another  visit,  whenever  he  should  again 
visit  Europe,  he  never  expressed  any  intention  of  return- 
ing there  to  live.  In  April,  1859,  the  testator  and  his 
wife  returned  to  Australia,  and  immediately — in  accord- 
ance with  the  intention  formerly  expressed — went  to 
Westbrook,  where  they  resided,  with  their  only  child,  for 
about  three  months.  The  testator  then  went  with  his 
wife  and  child  to  Sydney,  and  resided  with  them  as  a 
lodger  at  the  Royal  Hotel  for  about  three  months  more, 
when  he  took  a  lease  for  five  years  of  Hawthomden.  In 
the  year  1859,  he  was  a  candidate  for  a  seat  in  the 
Legislative  Assembly  of  New  South  Wales,  naturally 
choosing  the  electorate  of  Darling  Downs  in  which  his 
property  at  Westbrook  was  situated. 

Stopping  here,  can  we  avoid  coming  to  the  conclusion 
that  at  this  time — in  1859,  before  the  separation  of 
Queensland — if  not  at  an  earlier  period,  the  testator  had 
abandoned  all  intention  of  returning  to  his  native 
country  to  live  there,  and  had  fixed  his  residence  in 
New  South  Wales,  with  the  intention  of  making  it  his 
permanent  home.  Up  to  the  time  he  took  Hawthorn- 
den,  Westbrook  was  his  principal  residence.  He  had 
made  it  his  home  and  his  residence  before  he  married ; 
when  he  married  he  took  his  wife  there  to  live  with  him ; 
when  he  left  with  his  wife  for  Europe,  he  expressed  his 
intention  of  returning  there ;  and  when  he  returned  from 
Europe  to  Australia,  he  went  there  with  his  wife,  ac- 
cording to  his  expressed  intention.  At  this  time,  West- 
brook was  within,  and  a  part,  of  New  South  Wales,  and 
in  the  consideration  of  this  first  question  cannot  be 
separated  from  it;  and  whether  he  visited  Sydney  fre- 
quently or  only  occasionally,  or  resided  there  for  a 
longer  or  shorter  period  can  make  no  difference.  Is 
there  any  ground  for  supposing  that  the  testator,  pos- 
sibly in  the  expectation  of  a  new  colony  being  formed, 
or  for  any  other  reason,  delayed  taking  up  his  permanent 
residence   in    New    South    Wales,    and    so    retained    his 
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domicil  of  origin  until  alter  the  separation  of  Queens- 
land ?  On  the  contrary  —  the  evidence  as  set  out 
in  the  special  case  shews,  in  my  opinion,  that  he  had 
given  up  all  intention  of  returning  to  his  natiye  place  to 
live  there,  and  that  he  had  acquired  a  residence  in  New 
South  Wales,  which  he  intended  to  make  his  permanent 
home.  That  residence  was  at  Westbrook.  He  had 
thus,  animo  et  facto,  acquired  a  domicil  in  New  South 
Wales,  at  all  events,  in  the  early  part  of  1859,  and,  if 
it  were  necessary  to  determine  it,  I  would  say  at  an 
earlier  period. 

Having  thus  acquired  a  domicil  in  New  South  Wales, 
did  the  testator  abandon  that  domicil  ?  It  is  now  clearly 
established  that  a  person  may  abandon  an  acquired 
domicil  without  acquiring  a  new  one,  in  which  case  the 
domicil  of  origin  would  revert  or  re-arise.  But  it  is  not 
suggested  that  such  was  the  case  here.  It  is  contended 
that,  as  Westbrook  was  included  in  the  new  colony  of 
Queensland,  the  testator,  upon  the  formation  of  that 
colony,  acquired  a  domicil  in  it.  Now,  assuming  the 
testator's  principal  residence  to  have  been  at  Westbrook 
up  to  the  time  of  the  separation  of  Queensland,  the  mere 
fact  of  the  separation  would  not  of  itself  alter  his  pre- 
viously acquired  domicil,  and  restrict  it  within  the  new 
colony.  The  formation  of  a  new  colony  is  in  some 
respects  like  the  establishment  of  a  new  and  independent 
State,  such  as  the  United  States  of  America.  It  affects 
the  poiltical  status,  so  far  as  political  status  exists  in  a 
colony.  But  the  acquisition  of  a  new  domicil  is  volun- 
tary. There  must  be  an  intention  to  acquire  it.  And 
here  the  difficulty  in  this  case  arises,  for  just  about  this 
period  the  testator  took  steps  which  tend  to  shew  that  he 
had  no  intention  of  dissevering  himself  altogether  from 
New  South  Wales. 

In  April,  1859,  he  made  the  arrangement  with  Mr. 
Beitf  by  which  Mr.  Beit  and  his  wife  resided  at  West- 
brook, and  by  which  he  himself  was  enabled  to  reside  in 
Sydney  or  elsewhere,  and  by  which  also,  his  mie,  as 
it  appears,  was  prevented  from  residing  at  Westbrook, 
even  if  she  had  wished  it.      In  the  same  year,  and  a 
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short  time  before  separation,  he  took  a  lease  of  Haw- 
thomden,  near  Sydney,  for  five  years,  and  furnished  it. 
At  this  place  his  wife  resided  permanently,  and  he  him- 
self resided  there  whenever  he  was  in  Sydney.  In  1861, 
he  purchased  property  near  Sydney  on  long  leases  of 
which  over  ninety  years  were  unexpired,  and  on  it  buHt 
a  mansion  house  known  as  Quiraing,  at  a  cost  of  about 
£16,000,  which  was  finished  and  furnished  in  January, 
1865 ;  but  his  wife  and  family  went  to  reside  there  on 
the  1st  of  October,  1864,  when  the  lease  of  Hawthomden 
expired.  I  do  not  attach  much,  if  any,  weight  to  his 
having  transacted  his  financial  affairs  through  Sydney 
banks,  nor  to  his  having  kept  a  clerk  in  Sydney  who 
attended  him  at  Hawthomden  and  Quiraing.  But  in 
his  will,  which  is  dated  the  5th  of  August,  1865,  we  find 
him  giving  authority  to  his  trustees  to  purchase  real  or 
leasehold  property  in  Sydney,  or  within  the  colony  of 
New  South  Wales,  as  well  as  in  the  other  Australian 
colonies.  And  still  more,  his  wife  is  to  be  allowed,  under 
certain  restrictions,  to  hold  Quiraing,  or  any  other  house 
he  may  be  residing  in  at  the  time  of  his  decease,  as  a 
residence  for  herself  and  her  children. 

Looking  at  all  these  things,  it  is  impossible,  in  my 
opinion,  to  avoid  the  conclusion  that  the  testator,  after 
the  separation  of  Queensland,  never  intended  to  abandon 
his  connection  with  Sydney ;  but,  on  the  contrary,  that 
his  connection  with  Sydney  became  closer  than  before. 
This  conclusion  is  not  to  my  mind  weakened,  but  is 
rather  strengthened  by  his  having  frequently  stated  that 
he  took  Hawthomden  and  built  Quiraing  for  his  wife, 
who  did  not  like  to  reside  in  Queensland.  He  rented 
the  one  place,  and  built  the  other  to  enable  his  wife  to 
reside  permanently  near  Sydney.  And  ate  we  to  suppose 
that  while  he  made  these  expensive  arrangements  for  the 
permanent  residence  of  his  wife  in  Sydney,  he  intended 
to  reside  himself  permanently  at  Westbrook  ;  or  to  do  so 
at  some  future  time,  possibly  after  her  death  ? 

It  may  be,  however,  that  the  testator  himself  preferred 
Queensland.  He  had  acquired  a  very  large  property 
there.     He  took  an  active  part  in  promoting  the  separa- 
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ation  of  the  district  from  New  South  Wales.  After  th^*. 
separation,  he  took  an  active  part  in  the  political  affairs 
of  the  new  colony ;  he  became  a  member  of  the  Legis- 
lative Assembly,  and  eventually  Colonial  Treasurer,  and 
spent  the  greater  portion  of  his  time  in  that  colony.  At 
the  same  time,  after  separation,  he  took  no  part  in  the 
political  or  municipal  affairs  of  New  South  Wales.  He 
also  spoke  of  adding  to  Westbrook,  and  expressed  a  wish 
to  be  buried  there.  These  are  certainly  strong  facts,  and 
I  confess  they  made  me  long  hesitate ;  but  on  the  whole, 
I  do  not  think  they  countervail  the  fact  of  his  having 
made  such  ample  provision  for  the  residence  of  his  wife, 
and  the  other  facts  to  which  I  have  referred  as  shewing 
his  connection  with  Sydney. 

The  principles  laid  down  in  Forbes  v.  Forbes  (a),  are, 
in  my  opinion,  applicable  to  this  case.  There  the 
testator  had  a  residence  in  Scotland,  and  a  residence  in 
Sloane-street,  London.  From  the  year  1823  to  the  year 
1841  he  had  been  in  the  habit  of  spending  half  the  year 
in  Scotland.  From  the  latter  year  until  his  death,  in 
1851,  he  resided  with  his  wife  in  Sloane-street.  The 
Vice-Chancellor  says  :  "  Now  setting  aside,  for  a  moment, 
the  question  of  the  testator's  continuous  residence  in 
Sloane-street,  which  would  be  more  properly  considered 
in  the  question  of  whether  he  had  first  acquired  and 
then  abandoned  a  Scotch  domicil,  I  have  no  hesitation 
in  saying  that,  if  the  testator  had  not  been  a  married 
man,  the  evidence  preponderates  in  favour  of  his  having 
acquired,  in  1823,  a  Scottish  domicil.'*  Further  on, 
the  Vice-Chancellor  says, — "  Looking,  therefore,  to  his 
domicil  of  origin,  his  residing  there  half  the  year,  and 
his  being  a  Justice  of  the  Peace,  and  his  keeping  his 
pedigree  and  other  documents  there,  and  his  general 
attachment  to  Scotland,  I  do  not  think  that  the  differ- 
ence of  the  two  establishments  (had  he,  I  say,  been  a 
single  man)  would  have  countervailed  those  indicia  of 
preference."  Then,  after  referring  to  some  declarations 
of  the  testator,  on  which  he  does  not  set  much  value,  the 

(a)  1  Kay,  341 
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.'Yice-Chancellor  proceeds, — "  That  the  main  features  in 
this  case,  and  that  which  I  think  must  determine  it  in 
favour  of  his  original  selection  of  his  domicil  in  Sloane- 
street,  is  that  the  testator  was  a  married  man ;  and  that 
not  only  his  chief  establishment  of  servants,  but  his  wife 
constantly  resided  there  and  not  in  Scotland,  and  in 
fact  his  vrife's  residence  appears  to  have  determined  that 
of  the  household.  I  know  of  no  instance  in  which  a 
married  man,  having  two  houses,  in  both  of  which  he 
has  been  in  the  habit  of  residing,  has  been  held  not  to 
be  domiciled  in  that  in  which  his  wife  and  principal 
establishment  of  servants  always  remained  when  he  waa 
at  the  other."  And  lastly,  the  Vice-Chancellor  says, — 
"  The  wife  clearly,  I  think,  on  the  evidence,  was  a 
traveller  and  visitor  only  whenever  she  went  to  Auchar- 
nach,  and  was  at  home  only  in  Sloane-street.  It  appears 
that  her  husband,  in  so  deciding  on  her  residence,  did, 
in  fact,  also  decide  that  there  was  to  be  his  own  home, 
and  that  he,  therefore,  never  re-acquired  a  domicil  in 
Scotland."  When  it  is  considered  that  these  observations- 
were  made,  not  in  reference  to  the  period  from  1841  to 
1851,  during  which  the  testator  resided  continually  in 
London,  but  in  reference  to  the  period  commencing  in 
1823,  when  he  was  in  the  habit  of  living  half  the  year 
in  Scotland,  and  of  discharging  the  duties  of  a  Justice 
of  the  Peace,  and  of  a  landed  proprietor,  it  will  be  seen 
that  they  must  have  a  great  weight  in  determining  the 
present  case. 

In  Aitchison  v.  Dixon  (a),  where,  no  doubt,  the  cir- 
cumstances of  the  case  were  different,  among  other  things, 
the  wife  having  brought  a  large  fortune  to  her  husband,. 
James,  F.  C,  now  Lord  Justice,  follows  the  authority  of 
Forbes  v.  Forbes,  in  holding  that  the  conjugal  residence 
determines  the  domicil.  "  Being  of  sound  mind,"  says 
the  Vice-Chancellor,  "  it  was  he,  of  course,  who  was  the 
head  and  master.  The  comparative  opulence  of  the  wife 
can  make  no  difference.  The  residence  and  home  at 
Brighton  were  not  the  less  his,  because  he  may  have 
deferred,  however  impUcitly,  to  her  wishes." 


(a)  L.  R.  10,  Eq.  589 


Digitized  by 


Google 


CASES  AT  LAW. 


lOS 


On  the  whole,  therefore,  I  am  of  opinion — 

1.  That  the  testator  had  acquired  a  domicil  in  New 
South  Wales  before  the  separation  of  Queensland,  and 
that  he  never  abandoned  that  domicil,  but  retained  it 
till  his  death. 

2.  That,  even  if  the  testator  had  retained  his  domicil 
of  origin  up  to  the  time  of  the  separation  of  Queensland, 
after  that  event  he  acquired  a  domicil  in  New  South 
Wales,  and  not  in  Queensland — and 

3.  That  he  was  domiciled  at  the  time  of  his  death  in 
the  colony  of  New  South  Wales." 

The  judgment  of  the  Court  was,  "  That 
at  the  time  of  death,  John  Donald 
McLean  was  domiciled  in  New 
8(yuth  Wales, 


1876. 


The 
Attorney 
General 

V. 

McLean 
and  others. 


The  Steamship  Macgregor — Claim  of  Potts 
AND  Paul  (a). 

I^OTION  on    notice    to    dismiss    the    respondent   and 
his  bail   from   the     suit,   with    costs,    against   the 
promovents  on  the  grounds  that  the  promovents  had  not 
prosecuted  the  suit  with  due  diUgence. 

From  the  aflidavit  in  support  of  the  motion,  it  ap- 
peared that  the  warrant  for  the  arrest  was  issued  on  the 
22nd  of  October,  1874.  On  the  day  following,  the 
respondent  entered  an  appearance  and  put  in  bail,  and 
the  ship  was  released.  The  libel  was  filed  on  the  17th 
of  November,  1874 ;  and  the  responsive  allegation  on 
the  15th  of  December,  1874.  The  promovents  had  not 
further  prosecuted  the  suit.  On  the  3rd  of  May,  1875, 
the  respondent's  proctor,  in  a  letter,  urged  the  promo- 
vents' proctor  to  prosecute  the  suit  and  proceed,  at  once, 
to  take  evidence.     Another  letter  to  the  same  effect  was 

(o)  Before  Sir  James  Martin,  C.J.,  Judge  Commissary. 
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1870.  written  on  the  12th  of    May.      On  the  same  day,  the 

^^  promoventfl*  proctors  replied  that  they  proposed  to  take 

Steamship         the  evidence  viva  voce  at  the  hearing,  and  assigned  as  a 
^^M*oF~"      reason  for   not  setting  the  suit  down  for  hearing  the 
Potts  A  Paul.      press  of  business  in  the  Admiralty  Court.     On  the  7th 
of  August  following,  and  on  the  9th  of  October,  other 
^  letters  were  written  to  the  promovents'  proctors,  threaten- 

ing to  take  steps  to  determine  the  suit  if  it  were  not  pro- 
ceeded with.  On  the  14th  of  February,  1876,  the 
promovents'  proctors  wrote — "  We  propose  to  advise  our 
clients,  ivithaut  prejudice,  that  this  suit  be  dismissed, 
each  party  to  pay  their  own  costs ;  will  you  consent  to 
this  to  avoid  opposition  to  your  motion  for  the  16th 
instant."  On  the  same  day,  the  respondents'  proctor 
answered  that  they  would  ''consent  to  this  suit  being 
dismissed  upon  the  terms  proposed,  i.e.,  each  party 
paying  their  own  costs ;  provided  you  send  notice  of 
discontinuance  at  once."  The  next  day  the  promovents' 
proctors  replied  that — "  Our  clients  do  not  at  present 
intend  to  abandon  this  suit,  if  you  persist  in  your  motion 
for  16th  instant,  they  must  oppose  it  by  counsel,  there- 
fore, let  us  know,  if  you  please,  whether  the  motion  is  to 
be  pressed.  We  do  not  intend  to  proceed  with  the  case 
further,  pending  the  hearing  of  HesdtoiCs  claim  against 
the  '  Macgregor,'  and  if  that  case  is  decided  adversely  to 
HeseUon,  our  clients  will  abandon  their  suit.  Hesdlon^s 
case  will  be  heard,  we  understand,  almost  at  once."  The 
respondents'  proctor  replied  that  they  intended  to  press 
the  motion.  On  the  11th  of  February,  the  respondents' 
proctors  had  given  notice  that  the  present  application 
would  be  made  on  the  16th.  On  the  29th  it  came  on  for 
argument. 

Davis  for  the  respondents. 
Manning  for  the  promovents. 

Afterwards,    on    the    27th    of    March,    judgment    was 
delivered : 

The  Judge  Commissary.      This   is   a   suit   for  neces- 
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saries    supplied    to    the    steamship    ''  Macgregor."      The  1876. 

vessel  was  arrested  on  the   24th    of    October,    and    the  rp^j, 

responsive  allegation  was  filed  on  the  15th  of  December,  Steamship 

1874.  No  further  step  was  taken  by  the  promovents;  ^"^c^iSM^o?"" 
and  on  the  3rd  of  May,  1875,  the  respondents'  proctor  Potts  APaui.. 
wrote  the  promovents'  proctors,  urging  them  to  proceed 
at  once  with  the  evidence.  A  like  letter  was  written  on 
the  12th  of  the  same  month.  On  the  7th  of  August, 
the  20th  of  September,  and  the  9th  of  October,  1875, 
and  on  the  27th  of  January,  1876,  letters  were  written  by 
the  respondents'  proctor  to  the  promovents'  proctors, 
threatening  to  take  steps  to  determine  the  suit  unless  it 
was  proceeded  with.  During  all  this  time  no  evidence 
was  taken,  and  the  suit  remains  in  the  same  position  as 
that  in  which  it  stood  in  December,  1874.  On  the  14th 
of  February  last,  the  promovents'  proctors  wrote  to  the 
respondents'  proctor  a  letter,  in  which  they  said :  ''  We 
propose  to  advise  our  clients,  without  prejudice,  to 
consent  that  this  suit  be  dismissed,  each  party  to  pay 
their  own  costs."  On  the  same  day  an  answer  was  sent, 
in  which  the  respondents'  proctor  said  :  "  I  will  consent 
to  this  suit  being  dismissed  upon  the  terms  proposed." 
On  the  15th  of  February,  the  promovents'  proctors  wrote 
the  respondents'  proctor  as  follows  :  "  Our  clients  do  not, 
at  present,  intend  to  abandon  the  suit ;  if  you  persist  in 
your  motion  for  the  16th  instant,  they  must  oppose  it  by 
counsel,  therefore,  let  us  know,  if  you  please,  whether 
the  motion  is  to  be  pressed."  On  the  17th  of  February, 
the  respondents'  proctor  said  in  reply  that  it  was  cer- 
tainly his  intention  to  press  the  motion  for  the  dismissal 
of  the  suit. 

On  the  10th  of  February,  the  respondents'  proctor 
had  given  notice  of  an  application  for  the  16th  of  Feb- 
ruary '*  to  dismiss  the  respondent  and  his  bail  from 
this  suit,  and  to  condemn  the  promovents  in  the  costs 
thereof."  This  motion  came  on  for  argument  before  me 
on  the  29th  of  February,  and  I  postponed  my  decision 
to  look  into  the  practice,  as  no  authorities  were  cited  on 
either  side. 
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1876.  I  do  not  think  that  the  promovent  is  bound  by  the 

rp^j.  offer  of  his  proctors  to  abandon  the  suit,  notwithstanding 

Steamship         that  .such  offer  was  accepted  by  the  defendants.      The 
CjuSnTof  respondents'   position   not  having  been   altered  by   this 

Potts  &  Paul.  offer  and  acceptance,  and  no  new  step  having  been  taken 
in  consequence  of  it,  the  promovent  was  at  liberty  to 
recede  from  such  offer  if  he  thought  fit.  That  being 
so,  this  motion  must  be  disposed  of  on  other  grounds 
than  the  agreement  of  the  parties.  By  the  rules  of  this 
Court,  which  are  not  like  the  rules  of  the  High  Court  of 
Admiralty,  a  promovent  may  conduct  his  suit  in  one  of 
two  ways,  that  is  to  say,  either  by  "  act  on  petition,"  or 
by  ''  plea  and  proof."  In  the  former  case,  when  the 
act  is  concluded,  and  in  the  latter  when  the  pleadings 
have  been  concluded,  the  Judge  is  to  assign  a  time  to 
bring  in  the  proofs  should  they  have  been  taken  before 
the  hearing.  The  cause  is  to  be  set  down  for  hearing 
in  all  cases  at  a  time  to  be  appointed  by  the  Judge,  and 
the  evidence  if  not  taken  before  is  taken  at  such  hearing. 
The  proceedings  in  this  case  were  by  "  plea  and  proof," 
and  although  the  pleadings  have  been  concluded  no 
time  has  been  appointed  for  the  examination  of  witnesses 
or  for  the  hearing.  Until  such  order  has  been  made  and 
disobeyed,  I  cannot  dismiss  the  suit.  I  must,  therefore, 
refuse  the  present  application,  but  looking  to  the  great 
delay  that  has  taken  place,  and  to  the  refusal  of  the 
promovent  to  abide  by  his  agreement  to  abandon  the 
suit,  I  think  that  the  refusal  should  be  without  costs. 

Motion  dismissed. 
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1876. 


The  Macoregor — Heselton's  Claim  (a). 

jAIM    of     £29     8s.    for    towage.      The     steamship       A  claim  for 

" Macgregor "  was  arrested  on  the  23rd  of  October,  de^nec-M 
I,  and  bail  was  put  in.     The  "  Macgregor  *'  belonged  sary  by  the 
D.   R.    Macgregor,    of   Leith,    but   was   chartered  for  pogition,  of  the 
1   months    to    Messrs.    Clarke,    Lawrence    d    Co.    and  vessel  towed 
H,  UaU,   for  the   San   Francisco   mail  service.      By  ^^th^f  Hen : 
terms  of  the  charter-party,  the  charterers  were  bound  even  though 
'  provide  and  pay  for  all  the  provisions  and  wages  of  ^^^  tiineTbe  in 

captain,   officers,  engineers,  firemen,   and  crew,   and   the  hands  of 

for  all  engine-room  and  deck  stores,  and  shall  also  ^  *'  ^^' 
Qtain  her  in  a  thorough  efficient  state  in  hull  and 
hinery  for  the  service ; "  and  also  to  "  provide  and 
for  aU  coals,  port  charges,  pilotage,  agencies, 
[missions,  and  all  other  charges  whatsoever."  The, 
I  was  taken  by  the  charterers,  and  used  in  con- 
don  with  the  San  Francisco  mail  service.  Captain 
inger   was   appointed  by     Hall   to   command   her,    in 

place  of  the  former  master.  In  the  course  of  a 
»ge  from  San  Francisco  to  Sydney,  the  "  Mac- 
;or"  ran  on  a  reef  at  Kandavau,  and  received 
ries  which,  on  her  arrival  at  Sydney,  made  it 
jssary  for  her  to  be  docked.  The  harbour- master 
B  the  order  for  her  removal  from  CuthherCs  Wharf, 
ling  Harbour,  to  the  Fitzroy  Dock,  and  the  "  Mys- 

''  and  ''  Breadalbane  "  steam  tugs,  owned  by  Captain 
dUm,    were    employed    for    that    purpose    by    Hall. 

returning  from  dock,  the  tugs  were  ordered  by 
tain  Orainger.  In  August,  1874,  the  ship  was 
ed  at  San  Francisco,  by  the  owner,  and  Captain 
inger   was   re-appointed ;     Messrs.    Gilchrist,    Watt    d 

being  appointed  the  owner's  agents  at  Sydney, 
to  August,  Captain  Orainger  had  had  no  communica- 
on  with  the  owner.  There  was  evidence  that  the  ship 
Id  not  have  gone  to  sea  without  going  into  dock. 

(a)  Before  Sir  James  Martini  C.J.,  Judge  Commissary. 
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C,  J.  Manning  appeared  for  the  promovent,  and  con- 
tended that,  whether  the  order  for  the  tugs  was  given 
by  the  owner's  agents  or  by  the  charterers,  the  towage 
was  a  necessary  service  performed  for  the  ship,  for 
which  the  owner  was  liable ;  and  that  section  10  of  the 
Act  26  Vic,  c.  27  (Vice-Admiralty  Courts  Act),  gave 
Courts  jurisdiction  in  respect  of  claims  for  towage ;  and 
that  the  rule  in  Vice-Admiralty  Courts  was  different 
from  that  in  the  High  Court  of  Admiralty,  the  words  of 
the  Act  regulating  them  being  difierent. 

Sir  William  Manning ,  Q.C.,  and  Davis,  for  the  res- 
pondent, contended  that  in  the  case  of  towage  there  was 
no  maritime  lien,  and  that  the  remedy  was  against  the 
person  contracting  and  not  against  the  ship,  and  that  all 
persons  connected  with  shipping  must  be  taken  to  have 
had  notice  of  the  "  Macgregor "  being  under  charter  to 
the  American  and  Australian  Mail  Company,  and  ought 
to  have  made  themselves  acquainted  with  the  terms  of 
the  charter. 

The  following  cases  and  authorities  were  cited : — 
The  Doiothorpe  (a),  Harmer  v.  Bell  (The  Bold  Buc- 
deuch)  (b),  EUa  A,  Clarice  (c),  Two  Ellens  (d),  Wa- 
toga  (e),  Ticanderoga  (/),  McLachlan^s  Merchant's 
Shipping  (63),  AlhoU  on  Shipping  (601),  Christina  {g). 
Great  Eastern  (h).  Young  v.  Brander  (t),  Frcuser  v- 
Marsh  (k),  Frost  v.  Oliver  (l),  24  Vic,  c  10,  s.  5,  and 
26  Vic,  c.  24,  s.  10. 

Cur,  ad,  vuU. 


The  Judge  Commissary.  This  is  a  cause  of  towage 
brought. by  Thomas  Hesetlon,  the  owner  of  the  steam- 
tugs  "  Mystery  "  and  "  Breadalbane,"  against  the  steam- 
ship "  Macgregor." 

On  the  part  of  the  promovent,  it  is  alleged  that  the 
''  Macgregor,"  having  sustained  damage  before  her 
arrival  in  Sydney,  it  became  necessary  to  place  her  in 


(a)  2  W.  Rob..  73-79 

(c)  Br.  &  Lush.,  32 

(c)  Sw.,    165 

(fir)  3  W.  Rob.,  27 

(t)  8  East.,  10 

(I)  2  E.  &  B.,  301 


(6)  7  Mo.,  P.  C,  267 
{d)  L.  R.  4.  P.  C,  161 
(/)  Sw..    216 

{h)  L.  R.  1,  A.  &  E.,  384 
(k)  13  East.,  238 
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:,  and  that  Messrs.  Gilchrist ,  Watt  dt  Co.,  the 
its  for  the  owner,  engaged  the  tugs  to  tow  her  from 
herfs  Wharf  to  Fitzroy  Dock,  within  the  port  of 
ley,  and  that  the  said  tugs  towed  the  **  Macgregor  " 
rdingly.  It  is  further  alleged  that,  afterwards, 
Ke  Grainger,  the  master  of  "  Macgregor,"  engaged 
said  tugs  to  tow  her  from  the  Fitzroy  Dock  to 
ison's  Bay,  within  the  port  of  Sydney,  and  the  tugs 
k1  her  accordingly.  For  these  services  the  sum  of 
8s.  was  claimed.  It  is  also  alleged  that  the  services 
mdered  by  the  promovent  were  rendered  "  upon  the 
it  of  the  said  steamship,  and  not  on  the  personal 
it  of  the  said  firm  of  Gilckrist,  Watt  d  Co,,  or  of 
said  Master  or  other  person  or  persons  whomsoever." 
dd  Robert  Macgregor,  the  owner  of  the  steamship, 
is  answer  says  that,  at  the  time  of  the  towage  sued 
she  was  by  a  charter-party  demised  to  Messrs.  Law- 
\,  Clarke  d  Co.  and  Mr.  Hey  don  Hezekiah  Hall  ; 
,  in  accordance  with  the  promise  of  the  charty-party, 
said  vessel  was  taken  possession  of  by  the  charterers, 
,  without  his  concurrence,  had  appointed  the  said 
Ke  Grainger  her  then  master ;  that,  after  her  arrival 
ydney,  the  said  Heydon  Hezekiah  Hall,  the  resident 
fcerer  in  Sydney,  gave  instructions  for  certain  work 
e  done  to  the  said  steamship ;  and  that  any  alleged 
ces  performed  by  the  promovent's  tugs  were  per- 
led  in  consequence  of  such  instructions.  It  is 
ler  alleged  in  the  answer  that  Donald  Robert  Mac- 
ir,  the  owner  of  the  **  Macgregor,"  took  possession 
he  said  steamship,  and  that  after  he  had  so  taken 
ession  of  her,  and  after  her  return  to  Sydney  from 
her  voyage,  she  was  seized  in  this  suit  for  the 
7ery  of  the  amount  now  sued  for.  There  is  then  an 
«88  denial  of  the  employment  of  the  tugs,  as  alleged 
the  promovent,  either  by  Messrs.  Gilchrist,  Watt  d 
or  by  Horace  Grainger.  It  is  further  denied  that 
services  were  rendered  by  the  tugs  upon  the  credit  of 
steamship,  and  it  is  alleged  on  the  contrary  that  such 
ices  were  rendered  on  the  credit  of  the  said  Heydon 
*Jcidh  Hall  representing  himself  and  his  co-charterers. 
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It  appears  by  the  evidence  taken  in  the  cause  that  the 
order  to  tow  the  "  Macgregor "  into  dock  was  not  given 
by  Messrs.  Gilchrist ,  Watt  &  Co,,  but  it  was  proved  that 
Mr.  Grainger  gave  the  order  to  tow  her  out  of  dock. 
He  stated  on  cross-examination  as  follows : — "  Whoever 
gave  the  order,  she  must  have  gone  into  dock  then  for 
the  purpose  of  preparing  to  go  to  sea.  On  her  voyage 
from  San  Francisco  to  Sydney,  before  she  went  into  dock, 
we  struck  on  a  reef  in  Kandavau  harbour.  The  ship 
could  not  have  gone  to  sea  without  going  into  dock. 
She  had  a  hole  of  about  27  feet  long  in  the  bottom.  We 
brought  her  down  by  filling  her  with  cocoanuts.  T 
gave  the  order  for  the  tugs  when  coming  out  in  the 
usual  way." 

The  contract  of  towage  into  the  Fitzroy  Dock  was  not 
proved  to  have  been  made  as  alleged  by  the  promovent 
No  point,  however,  was  taken  by  the  respondent,  that, 
so  far  as  relates  to  that  portion  of  the  claim,  the  promo- 
vent had  not  made  out  his  case  secundum  allegata  et 
probata.  Had  the  objection  been  made,  I  should  never- 
theless have  considered  it  immaterial — the  services  having 
been  rendered  to  the  '*  Macgtegor "  at  the  instance  of  a 
person  having,  with  the  owner's  sanction,  control  over 
the  vessel.  HaU,  the  acting  charterer,  had,  under  the 
charter-party,  full  possession  of  the  "Macgregor"  at  the 
time  of  her  being  taken  into  dock,  and  the  necessity  for 
placing  her  there  was  manifest.  Whether  GUchrtst, 
Watt  d  Co,,  or  Hall,  employed  the  tugs  to  take  the 
"  Macgregor  "  into  dock  was  of  no  moment  if  the  cost  of 
the  towage  was  a  maritime  lien  upon  her.'  Whether  it 
was  so  or  not  is  the  real  question  to  be  decided  in  this  suit. 

So  far  as  relates  to  the  right  to  sue  in  the  Admiralty 
Court,  I  know  of  no  distinction  between  towage  and 
salvage.  By  the  Act  3  and  4  Vic,  cap.  65,  section  6, 
jurisdiction  is  expressly  given  to  the  High  Court  of 
Admiralty  to  decide,  amongst  other  things,  claims  "  in  the 
nature  of  towage,"  whether  within  the  body  of  a  county 
or  upon  the  high  seas.  Before  the  passing  of  that  Act 
there  had  been  adjudications  in  reference  to  towage  upon 
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the  high  seas,  of  which  the  case  of  the  Isabdla  (a)  is  an 
instance.  There  the  suit  was  instituted  in  rem  for 
salvage,  but  the  award  was  merely  for  a  towage  service. 
SiAce  the  passing  of  the  3  and  4  Vic,  cap.  65,  there 
have  been  many  suits  in  rem  for  salvage  in  which  the 
Court  pronounced  for  towage  only.  The  Princess 
Alice  (h)  is  one  of  them.  There  have  also  been  cases 
in  which  vessels  have  been  proceeded  against  expressly 
for  towage,  such  as  the  Christina  (c)  and  the  Martha  (d). 
By  the  10th  section  of  the  Vice- Admiralty  Court  Act, 
26  Vic,  cap.  24,  jurisdiction  is  given  to  the  Vice- 
Admiralty  Courts  over  (amongst  others)  claims  in  re- 
spect of  towage.  This  can  mean  no  other  than  a 
jurisdiction  in  rem;  and  of  this  opinion  was  Dr.  Lush- 
ington,  as  appears,  from  his  judgment,  in  The  Ella  A, 
Clarke  (e).  That  was  a  suit  against  a  foreign  ship  for 
necessaries  under  the  6th  section  of  the  3  and  4  Vic, 
cap.  65,  already  referred  to.  "  Before  entering,"  says 
Dr.  Lushingtany  *'  with  the  necessary  minuteness  into 
the  particular  enactments  of  the  statutes  referred  to,  I 
will  relate  what  appears  to  me  to  have  been  the  intention 
of  the  Legislature  in  conferring  jurisdiction  on  the 
Court  of  Admiralty  in  the  case  of  necessaries  furnished 
to  foreign  ships.  It  was,  I  apprehend,  to  render  the 
power  of  the  Court  of  Admiralty  auxiliary  to  the  Courts 
of  Common  Law ;  in  other  words,  to  give  a  remedy,  by 
seizure  of  the  ship,  when  an  action  at  common  law 
would  not  be  available,  by  reason  of  the  absence  from 
British  jurisdiction  of  the  shipowner  on  whose  behalf 
the   necessaries  were   supplied." 

As  this  Court,  then,  has  jurisdiction  to  proceed  in 
rem  for  towage,  does  it  not  follow  that  a  claim  for 
towage  is  a  maritime  lien  ?  I  am  clearly  of  opinion  that 
it  does.  In  Harmer  v.  Bdl,  The  Bold  Bucdeuch  (/), 
Sir  John  Jervis,  in  delivering  the  judgment  of  the  Privy 
Council,  said : — "  A  maritime  lien  does  not  include  or 
require  possession.       The  word  is  used  in  maritime  law. 
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(a)  3  Hagg  Ad.  Rep.,  427  (6)  3  W.  Rob.,  138 
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not  in  the  strict  legal  sense  in  which  we  understand  it 
in  Courts  x>f  Common  Law,  in  which  case  there  could  be 
no  lien  where  there  is  no  possession,  actual  or  construc- 
tive, but  to  express  as  if  by  analogy  the  nature  of  claims 
which  neither  presuppose,  nor  originate,  in  possession 
This  was  well  understood  in  the  Civil  Law,  by  which 
there  might  be  a  pledge  with  possession  and  a  hypothe- 
cation without  possession,  and  by  which  in  either  case 
the  right  travelled  with  the  thing  into  whomsoever's 
possession  it  came.  Having  its  origin  in  this  rule  of  the 
Civil  Law  a  madtime  lien  is  well  defined  by  Lord  Ten- 
terden  to  mean  a  claim  or  privilege  upon  a  thing  to  be 
carried  into  efiect  by  legal  process ;  and  Mr.  Justice  Story 
(1  Summer,  78)  explains  that  process  to  be  a  proceeding 
in  rem,  and  adds  that  wherever  a  lien  or  claim  is  given 
upon  the  thing,  then  the  Admiralty  enforces  it  by  a 
proceeding  in  rem,  and,  indeed,  is  the  only  competent 
Court  to  enforce  it.  A  maritime  lien  is  the  foundation 
of  the  proceeding  in  rem,  a  process  to  make  perfect  a 
right  inchoate  from  the  moment  the  lien  attaches;  and, 
whilst  it  must  be  admitted  that  where  such  a  lien  exists, 
a  proceeding  in  rem  may  be  had,  it  will  be  found  to  be 
equally  true,  in  all  cases  where  a  proceeding  in  rem  is 
the  proper  course,  there  a  maritime  lien  exists,  which 
gives  a  privilege  or  claim  upon  the  thin^  to  be  carried 
into  efEect  by  legal  process.  This  claim  or  privilege 
travels  with  the  thing  into  whosesoever  possession  it  may 
come.  It  is  inchoate  from  the  moment  the  claim  or 
privilege  attaches,  and  when  carried  into  efiect  by  legal 
process  by  a  proceeding  in  rem,  relates  back  to  the 
period  when  it  first  attached."  This  judgment  was 
delivered  in  1852,  and  the  passage  just  quoted  was  re- 
stated by  the  same  tribunal  in  1863,  in  the  case  of  the 
Eurtypa  (a).  These  authorities  appear  to  me  to  be 
decisive  of  the  present  suit.  The  law  in  a  case  of 
towage  gives  the  right  to  proceed  in  rem,  and  therefore 
in  such  a  case  a  maritime  lien  exists.  Independently  of 
authority,   I  should  have  considered  that  this  must   be 


(a)  Browa  &  Lush.,  07 
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so,  but  in  any  event  this  Court  is  bound  by  the  decision  1876. 

of  the  Privy  Council.      During  the  argument  it  was  The 

suggested,  on  the  part  of  the  respondent,  that  by  ji^c^'^^oif-- 
holding  a  vessel  chargeable  in  all  cases  of  towage  she  Hbselton's 
might  even,  in  the  hands  of  pirates  or  others  who  might 
have  illegal  possession  of  her,  be  made  liable,  and  so  a 
manifest  injustice  might  be  done.  I  think  that  this 
suggestion  is  unfounded.  If  a  vessel  is  in  distress,  and 
is  saved  from  loss  or  damage  by  the  aid  of  others  who 
are  not  wrongdoers  themselves  in  reference  to  her,  salvage 
may  be  recovered  agcdnst  her  in  whose  hands  soever  she 
may  be  at  the  time  of  her  rescue.  But  in  the  case  of 
towage  charges  voluntarily  incurred,  not  to  save  the 
vessel  from  loss  or  damage,  but  to  take  her  from  one 
part  of  a  safe  harbour  to  another  for  any  purpose  except 
one  of  necessity,  and  for  her  preservation,  I  think  a  pro- 
ceeding against  her  in  rem  could  not  be  maintained  if 
she,  at  the  time  of  the  service,  were  in  unauthorized 
hands.  It  would  be  contrary  to  justice  in  such  a  case 
where  the  towage  was  unnecessary,  or  was  merely  for 
the  convenience  of  the  persons  having  unauthorized 
possession  of  the  vessel,  to  make  the  cost  of  it  fall  upon 
the  owner.  On  the  broad  equitable  principles  by  which 
Admiralty  Courts  are  guided,  a  wrong  of  this  character 
would  not  be  sanctioned.  Where,  however,  the  vessel  is 
in  the  hands  ofa  charterer  with  the  owner's  permission, 
no  principle  of  equity  is  violated  b}'^  holding  her  liable 
to  be  proceeded  against  for  those  services  which,  accord- 
ing to  the  law  constitute  a  maritime  lien.  It  must  be 
presumed  that  when  the  owner  lets  his  vessel  to  another, 
she  passes  into  the  charterer's  hands  subject  to  this 
liability,  and  this  is  one  of  the  incidents  of  such  a  con- 
tract which  the  owner  must  take  into  account  when  he 
gives  his  property  over  to  another  person's  control. 

For  these  reasons  I  am  of  opinion  that  the  case  of  the 
promovent  must  be  sustained,  and  I  pronounce  in  his 
favour  for  the  sum  claimed,  J£29  8s.,  with  costs. 
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The  Scottish  Australian  Mining  Company  (Limited) 
against  Garrett  and  another  (a). 

TheDTO-  A  PPLICATION  to  make  absolute  a  rule  matforan 
^^M^ehead  ^  '^^  injunction  under  the  47th  section  of  the  Common 
^d  Four's     Law  Procedure  Act,  20  Vic.  No.  81. 

jv&ilwftv  Act 

1862,"  do  not        The  preamble  to  "  Moi^ehead  and  Young* 8  Railwa}** 

OT^lS^e^'  Act,  1862,"  recited  that  Messrs.  Morehead  and  Younff, 
powers  con-       having  opened  a  coal  mine  and  established  a  colliery 
theGovSnor    ^^ar  Newcastle,  were  desirous  of  constructing  a  rail- 
and  Executive  ^ay  from  the  mine  to  the  Great  Northern  Railway ; 
Roads  Act  (4    but  as  part  of  the  proposed  railway  would  pass  through 
No^  11)  for  the  ^*^^^  belonging  to  the  Crown  and  others.  Legislative 
opening  of        authority  was  requisite, "  and  whereas  the  said  eoal  mine 
aay  lands  m     ^^^  Colliery  are  likely  to  prove  beneficial  to  the  colony  and 
the  colony.       the  public,  are  concerned  in  promoting  such  an  increase 
in  facilities  for  the  supply  of  coal  for  local  consumption, 
steam  navigation  and  export,  as  would  result  from  the 
construction  of  the  said  proposed  railway,  and  the  traffic 
of  the   Great  Northern   Railway  would  be  increased 
thereby,  it  is  therefore  desirable  to  authorise  by  Legis- 
lative enactment  the  construction  of  the  said  railway^ 
subject  to  the  provisions  hereafter  contained,  upon  pay- 
ment of  compensation  to  the  several  parties  through 
whose  lands  the  same  shall  pass  for  such  portions  of 
their  respective  lands  as  may  be  required  to  be  occupied 
thereby." 

Authority  was  then  given  to  construct  the  railway, 
and  connect  it  with  the  Great  Northern  Railway.  The 
railway  to  be  constructed  in  five  years,  and  built  in  a 
workmanlike  manner.  By  the  10th  section,  it  was. 
enacted  that,  **  If  the  railway  cross  any  public  highway^ 
or  parish  road  on  a  level,  the  promoters  shall  erect,  and 
at  all  time  maintain,  good  and  sufiicient  gates  across 
such  road  on  each  side  of  the  railway  where  the  same 
shall  communicate  therewith,  and  shall  employ  proper 
persons  to  open  and  shut  such  gates. 

(a)  Before  Sir  James  Martin^  CJT.,  Hargrave,  J.,  and  Faucdt,  J. 
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In  accordance  with  the  provisions  of  the  Act,  More-        1876. 
head  and  Young's  Railway  was  constructed  and  used.  Thb 

In  1878,  the  Governor  and  Executive  Council,  acting  ^^^^^j^^ 

under  the  provisions  of  the  Act  4  Will.  IV.,  No.  11,  Mining  C!o., 

proclaimed  a  road  passing  through  the  railway;  and,  in         °^^    * 

pursuance  of  orders  given  by  the  Minister  for  Lands,  a      Garrbtt 

..        •  r  .,       i.  ,      .  1        i.    ,  -1  .,        and  another, 

portion  of  the  fence  on  each  side  of  the  railway,  the 

width  of  the  proclaimed  road,  was  taken  down. 

The  owners  of  the  railway  re-erected  the  fence  so 
removed,  and  commenced  an  action  for  trespass  against 
the  Minister  for  Lands  and  the  Surveyor,  by  whose 
immediate  orders  the  fence  was  taken  down.  That 
action  was  pending.  The  plaintiffs  made  an  unsuccess- 
ful application  for  an  ex  parte  injunction,  in  Chambers, 
to  Hargrave,  J.  A  rule  nisi  was  then  obtained,  and 
the  plaintiffs  now  moved  to  make  the  rule  absolute.  It 
was  admitted  that  all  the  requirements  and  stipulations 
of  the  Roads  Act  (4  Will.  IV.,  No.  11)  had  been 
complied  with.  In  an  affidavit,  filed  in  opposition,  it 
was  stated  that  Garrett  had  not  interfered  with  the  road 
in  question,  except  in  his  official  capacity  as  a  member 
of  the  Executive  Council  and  Minister  for  Lands,  and 
also  that  the  Surveyor  employed  in  superintending  the 
laying  out  of  the  road,  was  acting  under  instructions 
from  the  Surveyor-General. 

Sir  William  Manning^  Q.C.,  and  Darley  for  the 
plaintiffs,  cited — London  and  BlackwaU  Railway  Co.  v. 
The  Board  of  Works  for  the  Limehouse  district  (a), 
Attorney-General  v.  The  Northern  and  Eastern  Rail- 
way Co.  (6),  as  to  the  repeal  of  a  Special  Act  by  a 
General  Act. 

The  question  was,  whether  under  the  General  Act 
(Roads  Act,  4  Will.  IV.,  No.  11)  the  Government  and 
Executive  Council  could  interfere  with  the  rights  pre- 
viously given  by  the  Special  Act  (Morehead  and 
Young's  Railway  Act,  26  Vic).  What,  in  point  of 
Law,  were  the  powers  of  the  Governor  and  the  Executive 
Council,  the  body  delegated  by  the  Legislature  to  cany 

(a)  26  L.  J.,  Ch.  164.  {b)  12  L.  J.,  Exch.  160. 
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out  the  provisions  of  the  Act  ?  If  they  take  a  road,  or 
any  number  of  roads  across  the  railway,  they  could  also 
take  one  along  the  whole  length  of  the  line,  as  it  was 
not  protected  by  the  saving  clause  in  the  2nd  section 
of  the  Roads  Act,  which  was  passed  at  a  time  when 
railways  were  not  in  contemplation.  The  Special  Act 
took  away  the  power  of  the  Executive  to  make  a  road 
across  the  railway,  imder  the  powers  conferred  upon 
them  by  the  General  (Roads)  Act. 

In  that  respect,  the  Special  was  paramount  to  the 
General,  BXiApro  tanto  repealed  it.  The  Legislature,  in 
passing  Morehead  and  Young's  Act,  provided  for  the 
roads  then  in  existence.  To  make  another  road,  further 
Legislative  authority  would  be  needed. 

In  Sedgwick's  Constitutional  Law  (p.  99,  in  note)  it 
appeared  that  a  subsequent  General  Act  would  not  repeal 
the  provisions  of  a  Special  Act ;  or  even  control  or  affect 
it.  Therefore,  ex  necessitate,  Morehead  and  Young's 
Act  repealed,  pro  tanto,  the  Roads  Act. 

Biship  of  Eley  v.  Bliss  {a),  Thorpe  v.  Adams  (6), 
Regina  v.  Champneys  (c),  Re  London  and  Eastern 
Banking  Corporation  (d),  Fitzgerald  v.  Champneys  (e). 
and  Williams  v.  Pritchard  (/). 

An  interim  injunction  till  the  action  was  tried  was 
asked  for. 

Davis  and  Salanwns  contra.  The  whole  question 
was,  could  a  right  clearly  given  by  an  Act  to  the  public, 
represented  by  the  Minister  for  Lands,  be  taken  away 
without  express  words  ?  A  right  to  which  there  was  no 
exception  in  either  the  Special  or  General  Act.  Max- 
well  on  Statutes  (157).  Morehead  and  Young's  Rail- 
way Act  being  in  reality  a  private  Act,  must  be  strictly 
construed  against  the  persons  for  whose  benefit  it  was 
framed,  and  in  favour  of  the  public.  Blake  v.  OUm- 
morgan  Railway  Co.  (g),  and  Stourhidge  Canal  Co.  v. 
Wheeley  (h). 


(a)  5  Beay  ,  574. 
(c)  L.  R.  6,  C.  P.  394. 
80  L.  J.,  Ch.  777. 


I 


)  1  My.  &  K.,  161. 


(&)  L.  R.  6,  C.  P.  126. 
(d)  27  L.  J.,  Ch.  467. 
(/)  4T.  R.,  2. 
{g)  2  B.  &  Ad.,  793. 
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The  cases  cited  on  the  other  side  were  not  in  point. 
The  whole  tenor  of  the  Act  shewed  that  the  powers 
conferred  on  the  Governor  and  Executive  by  the  Roads 
Act  was  not  interfered  with. 

If  the  plaintiffs  cannot  succeed,  nothing  would  be 
gained  by  granting  an  interim  injunction.  Feather  v. 
Regina  (a),  and  Delarue  v.  Fortescue  (b). 

Sir  WiUiain  Manning,  Q.C.,  replied. 

Sir  James  Martin,  C.J.     By  the  Act  of  Council, 
4  William  IV.,  No.  11,  passed  in  1883,  after  reciting 
the  expediency  of  making,  altering  and  improving  the 
roads  of  the  colony,  power  was  given  to  the  Governor 
and   Executive    Council,  whenever  they  might  deem 
it  expedient   to   open  and  make  a  road  in  any  part 
of  the    colony ;    to  give  notice  in  the  **  Government 
Gazette,"  setting  forth  the  extent  and  direction  of  the 
said  road.     The  Governor  and  Council  were  then  au- 
thorised, after  considering  any  objections  to  the  proposed 
line  of  road,  to  alter  or  confirm  it,  and  thereupon  by 
notice  in  the  **  Government  Gazette  *'  to  declare  the 
expediency  of  making  the  road  according  to  a  map  or 
plan  to  be  seen  in  the  oflSce  of  the  Surveyor-General. 
It  was  then  enacted  as  foUows : — "And  it  shall  and  may 
be  lawful  to  open  and  make  such  road  through  any  land 
soever  in  the  said  colony,  whether  such  land  be  waste  or 
cultivated,  unless  the  same  shall  at  the  time  of  such 
notice  be  enclosed  by  a  stone  or  brick  wall,  or  in  actual 
use  as   a  garden,  churchyard,  or  cemetery,  oi'  as  an 
avenue,  planted  walk  or  lawn,  or  as  a  yard,  gai'den,  or 
orchard,  or  enclosed  and  planted  as  an  ornament  or 
shelter  to  a  house,  or  planted  and  set  apart  as  a  nursery 
for  trees,  or  situated  within  two  hundred  yards  of  any 
mansion  house,  being  the  principal  house  on  such  land, 
or  enclosed  for  the  purpose  of  carrying  on  any  manufac- 
tory."   Qy  a  private  Act,  passed  in  1862,  it  was  recited 
in  the  preamble  that  Robert  Archibald  Alison  Morehead 
and  Matthew  Young,  therein  designated  promoters,  had 
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opened  a  coal  mine  and  established  a  colliery  on  land 
near  Newcastle,  and  were  desirous  of  constructing  a 
railway  from  the  said  mine  to  the  Great  Northern  Rail- 
way, but  that,  as  the  proposed  railway  was  intended  to 
pass  through  private  and  Crown  land,  it  could  not  be 
made  without  legislative  authority.  It  was  fui*ther  re- 
cited that  the  said  colliery  was  likely  to  prove  beneficial 
to  the  colony,  and  that  it  was  therefore  desirable  to 
authorise  b}'  legislative  enactment  the  construction  of 
the  said  railway  upon  payment  of  compensation  to  the 
parties  through  whose  lands  it  might  pass.  It  was  then 
enacted  that  it  should  be  "  lawful  for  the  promoters  to 
construct  and  make  a  railway  from  the  eastern  boundary 
of  land  leased  by  them  from  the  Crown,  and  passing  in 
a  north-easterly  direction  through  Crown  land  known  as 
the  Newcastle  Town  Pasturage  Reserve ;  thence  through 
other  Crown  land  measured  for  sale  in  allotments; 
thence,  through  land  sold  by  the  Crown  to  the  late 
Henry  Dangar,  and  now  belonging,  or  supposed  to 
belong,  to  his  representatives,  to  the  Great  Northern 
Railwa}',  intersecting  the  same  at  a  point  terminating 
two  miles  seventy-eight  chains,  or  thereabout,  from  the 
city  of  Newcastle,  and  at  such  termination  to  effect  a 
junction  between  the  said  line  and  the  Great  Northern 
Railway.**  Then  followed  a  proviso  that  the  railway 
was  to  be  constructed  in  five  years,  and  in  a  workmanlike 
manner.  It  was  further  enacted  that  the  land  taken  by 
the  promoters  should  vest  in  them,  but  that  they  should 
have  no  further  right  to  the  soil  beneath  the  sui-face  than 
should  be  requisite  for  the  formation  and  repair  of  the 
railroad;  and  also,  that  the  promoters  should  at  all 
times  keep  open,  to  the  satisfaction  of  the  Minister  for 
Lands,  proper  communication  for  the  passage  of  cattle 
and  other  live  stock  between  the  portions  of  the  New- 
castle Town  Pasturage  Reserve  severed  by  the  railway. 
By  the  10th  section  of  the  Act,  it  is  enacted  that  '*  if 
the  railway  cross  any  public  highway  or  parish  road  on  a 
level,  the  promoters  shall  erect,  and  at  all  times  maintain, 
good  and  sufficient  gates  across  such  road  on  each  side 
of  the  railway,  where  the  same  shall  communicate  there- 
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with,  and  shall  employ  proper  persons  to  open  and  shut 
such  gates."  The  Act  contains  a  number  of  other  pro- 
visions for  the  construction  of  the  railway,  such  as  are 
usual  in  Acts  of  this  description,  and  there  is  a  clause 
declaring  it  to  be  a  public  Act. 

The  railway  was  constructed  and  used  pursuant  to  the 
provisions  of  the  Act,  and  two  years  ago  the  Governor 
and  Executive  Council,  acting  under  the  Act  4  William 
IV.,  No.  11,  proclaimed  a  road  passing  through  the 
railway,  and,  in  consequence  of  directions  given  by  Mr. 
Garrett,  the  Minister  for  Lands,  a  portion  of  the  fence 
on  each  side  of  such  railway  was  taken  down  to  allow  the 
newh^  proclaimed  road  to  be  carried  across  it.  The 
fence  was  re-erected  by  the  owners  of  the  railway,  and 
an  action  was  commenced  against  Mr.  Gairett  and  the 
Surveyor,  under  whose  orders  it  was  taken  down — which 
action  is  now  pending.  The  present  application  is  for 
an  injunction  under  the  47th  section  of  the  Common 
Law  Procedure  Act,  20  Vic,  No.  31,  to  restrain  the 
defendants  from  cutting  down  the  fence  again — an 
application  for  an  ex  parte  injunction  having  been 
refused  by  Mr.  Justice  Hargrave  in  Chambers.  The 
question  now  for  the  determination  of  the  Court  is, 
whether  the  injunction  ought  to  go — or  in  other  words, 
substantially,  whether  the  Governor  and  Executive 
Council  have  the  power  to  proclaim  the  road  in  question 
across  the  plaintiffs'  railway  ? 

This  question  is  jone  by  no  means  free  from  doubt, 
but,  after  some  fluctuation  of  opinion,  I  feel  myself  con- 
strained to  come  to  the  conclusion,  that  there  is  nothing 
in  the  plaintiffs'  Railway  Act  to  interfere  with  or  limit 
the  powers  conferred  upon  the  Governor  and  Council  by 
4  William  IV.,  No.  11,  for  the  opening  of  roads  through 
any  lands  in  the  colony.  It  seems  to  me  that  the  Legis- 
lature when  granting  to  private  individuals,  the  power 
to  take  the  lands  of  others  and  construct  a  railway 
thereon,  did  not  vest  in  those  individuals  a  right  to 
prevent  the  application  to  the  lands  so  taken  of  a  law 
which  bound  all  other  lands.  This  Act,  which  permitted 
the  making  of  the  private  railway,  was  not  passed  for  the 
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purpose  of  directing y  but  of  authorising,  its  construction. 
The  rights  of  the  owners  of  certain  lands  stood  in  the 
way  of  such  construction,  and  those  rights  were  inter- 
fered with  by  the  Legislature  on  the  possessors  being 
compensated.  Legislative  aid  was  given  to  the  promoters 
of  the  private  railway  for  the  purpose  of  overriding  those 
rights,  but  not  for  the  purpose  of  guaranteeing  the  con- 
tinuance by  Legislative  authority,  of  such  railway  free 
from  the  operation  of  any  general  public  enactment,  by 
which  other  lands  might  be  bound.  The  Legislature 
might,  b}"  a  private  Act,  interfere  with  and  limit  a  public 
Act,  if  the  intention  to  do  so  were  clearly  expressed,  but 
no  such  intention  is  manifested  by  the  Act  now  under 
consideration.  That  that  Act  contains  provisions  render- 
ing the  application  to  the  railway  constructed  under  its 
authority,  inconvenient  and  perhaps  inexpedient,  may  be 
conceded,  but  with  questions  of  inconvenience  or  ex- 
pediency, we  have  nothing  to  do.  If  the  law  authorises 
the  Governor  and  Council  to  do  what  it  is  now  sought 
to  prevent,  it  is  the  duty  of  this  Court  to  uphold  that 
authority.  In  the  proviso  to  the  2nd  section  of  the 
Road  Act  protection  is  given  to  avenues,  gardens,  planted 
walks,  and  land  enclosed  for  the  purpose  of  carrj'ing  on 
any  manufactures,  as  well  as  toother  places,  the  necessity 
for  excluding  which,  from  the  power  to  make  roads  over 
them,  is  nothing  like  so  great  as  in  the  present  case. 
But  still  the  question  remains,  is  the  plaintiffs'  railway 
within  the  proviso,  and  I  am  of  opinion  that  it  is  not. 
The  power  given  to  the  Minister  for  Lands  to  keep 
open  communication  for  passage  of  cattle  across  the 
railway,  seems  to  me  to  confirm  the  view  which  I  have 
taken  of  the  Act  as  not  having  been  intended  to  confer 
a  right  of  user  without  interference.  I  am  further  dis- 
posed to  think,  although  as  it  is  not  necessary,  I  do  not 
decide,  that  the  10th  section  of  the  plaintiffs'  Act  relates 
not  only  to  then  existing  highways  and  parish  roads,  but 
to  roads  thereafter  to  be  opened.  Whether  the  Governor 
and  Executive  Council  should  have  proclaimed  the  road 
objected  to,  without  providing  at  the  public  cost  for  the 
construction  of  the  gates  and  the  employment  of  persons 
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to  open  and  shut  them,  is  a  question  of  policy  and  not 
of  law,  and  is  therefore  one  for  the  Government  and 
Legislature,  and  not  this  Court,  to  determine.  I  think, 
for  the  reasons  already  given,  that  this  application  should 
be  dismissed,  but  in  so  deciding,  it  may  not  be  improper 
to  state  that  any  illegal  act,  even  though  done  by  the 
authority  of  the  Governor  and  Executive  Council,  will 
render  the  persons  actually  doing  it  or  directing  it, 
liable  to  be  sued  like  any  other  persons,  unless  some  Act 
of  Parliament  expressly  protects  them. 
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Hargrave,  J.  This  was  an  application  for  an  in- 
junction at  Common  Law  in  support  of  a  Common  Law 
action  of  trespass,  brought  by  the  plaintiffs  against  the 
defendants  for  cutting  down  a  fence  on  the  boundaiy  of 
the  railway  (formerly  Moirhead  and  Young's,  now  the 
property  of  the  said  Company,  as  plaintiffs). 

It  appeared  by  the  affidavit  of  Mr.  Morehead,  manager 
of  the  said  company,  that  the  said  railway  was  constructed 
under  the  authority  of  a  private  Act  of  our  Legislature, 
passed  in  1862 ;  that  there  were  two  public  roads  crossed 
by  the  said  railway-  at  the  time  of  its  being  first  con- 
structed; and  that  the  Government  now  proposes  to 
cross  the  said  railway  by  two  additional  roads  between 
Newcastle  and  Wallsend ;  that  the  plaintiffs  do  not 
object  to  one  of  such  new  roads,  which  will  pass  under 
the  said  railway,  and  ai'e  willing  to  contribute  to  its  cost 
if  the  second  new  road  be  abandoned ;  but  as  to  the 
other  new  road,  the  Company  have,  under  the  provisions 
of  the  General  Eoads  Act,  4  William  IV.,  No.  11, 
objected  to  such  crossing  their  line  on  a  level,  and  have 
memorialised  the  Governor  and  the  Executive  Council, 
and  contended  before  that  body  that  such  new  road  is 
not  authorised  either  by  the  Roads  Act  or  by  the  Com- 
pany's Act.  Mr.  Moi'ehead  states  that  such  new  road 
has  nevertheless  been  proclaimed  by  the  Governor  and 
Executive  Council,  and  that  the  defendant,  Mr.  GaiTett, 
as  Minister  for  Lands,  and  the  defendant,  Mr.  Evans,  as 
district  Surveyor,  have  proceeded  to  pull  down  the 
plaintiffs'  protecting  fences,  and  to  establish  the  said 
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new  road  across  the  plaintiffs'  railway,  and  on  a  levels  as 
proclaimed  under  the  Roads  Act. 

The  last  sentence  of  the  last  paragraph  of  the  mana- 
ger's affidavit  also  states  ''  the  great  danger  to  trains 
running  along  the  said  railway  and  the  public  would 
ensue  from  the  removal  of  the  protecting  fences  and  the 
opening  of  the  new  crossing,  unless  proper  and  costly 
arrangements  slwvld  he  first  made  for  preventing  acd- 
dents;  and  no  provision  has  been  made  for  preventing 
the  same,  nor,  so  far  as  plaintiff  knows,  have  the  Gov- 
ernment now  in  contemplation  the  making  of  any  such 
provision.'' 

The  application  for  this  injunction  is  also  supported 
by  the  affidavit  of  Thomas  Crowdace,  manager  of  the 
Lambton  Colliery,  who  merely  sets  out  a  letter  of  the 
15th  November,  received  from  the  defendant,  Thomas 
Evans,  stating  that  the  Minister  for  Lands  had  directed 
him,  as  district  Surveyor,  to  formally  open  that  part  of 
the  road,  which  was  confirmed  by  a  notice  in  the 
"  Gazette,"  of  May  29,  1874 ;  and  on  the  22nd  of 
November,  he  (Mr.  Evans)  would  proceed  formally  to 
open  the  said  road,  and  remove  lany  fences  which  might 
obstruct  it. 

When  this  rule  nisi  was  moved  for  in  the  beginning 
of  this  term,  I  objected  to  the  rule  being  granted,  as 
being  altogether  without  precedent,  and  as  a  dangerous 
experiment  by  way  of  interference  with  the  action  of 
responsible  Ministers  in  their  ordinary  duties  in  the 
good  government  of  the  colony,  as  entrusted  to  them  by 
various  statutes  ;  and  as  admitted  to  be  acting  in  such 
capacity  upon  both  the  affidavits  of  the  plaintiffs. 

The  rule  nm,  however,  was  granted  by  the  Court;  and 
Mr.  Oa'tTetfs  affidavit  in  opposition  now  states  that  he 
has  done  nothing  in  the  matter  complained  of,  except  as 
a  Member  of  the  Executive  Council  and  as  Minister  for 
Lands,  and  has  exclusively  acted  in  his  official  capacity 
under  the  provisions  of  the  General  Roads  Act. 

The  Deputy  Surveyor-General  of  the  colony,  Mr.  iJ. 
D.  Fitzgerald,  also  deposes  that  the  road  in  question 
has  been  considered  **  necessary  for  public  convenience, 
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as  affording  direct  access  from  Wallsend  to  Newcastle," 
and  that  it  has  been  duly  proclaimed  by  the  Governor 
and  the  Executive  Council,  in  accordance  and  in 
compliance  with  the  requirements  of  the  General  Roads 
Act ;  that  this  road  was  gazetted  first  on  the  29th  July, 
1878,  and  after  due  consideration  of  all  the  plaintiffs' 
objections  to  the  said  road  by  the  Governor  and  Execu- 
tive Council,  the  road  was  duly  confirmed  by  the 
"  Gazette  "  of  May  29th,  1874 ;  and  that  the  defendant 
Thomas  Evans,  district  Surveyor,  had  opened  the  said 
road,  and  acted  in  this  matter  under  the  direction  of 
Mr.  P.  F.  ^dam«,  the  Surveyor-General  of  this  colony. 

The  defendant,  Thomas  Evans,  also  deposes  that  he 
had  done  what  he  had  done  in  opening  this  road  under 
the  orders  of  the  Surveyor- General,  and  had  removed 
only  a  sufficient  portion  of  the  fencing  to  allow  the  road 
to  cross  the  said  railway,  as  proclaimed  by  the  Governor 
and  Executive  Council. 

Upon  the  argument,  the  plaintiffs'  counsel  contended 
that  the  rule  ought  to  be  made  absolute  upon  two 
grounds — first,  that  the  Morehead  and  Young's  Rail- 
way Act  did  not  by  any  of  its  clauses  in  any  way  extend 
to  future  roads,  but  only  required  the  plaintiffs  to  con- 
struct fences  and  maintain  proper  gates  where  then 
existing  roads  crossed  the  railway ;  and  secondly,  that 
such  omission  in  the  Railway  Act  took  this  new  road 
out  of  the  General  Roads  Act,  and  rendered  the  procla- 
mation thereof,and  all  subsequent  proceedings,altogether 
illegal 

This  argument  must  obviously  depend  altogether  on 
the  construction  of  the  Railway  Act,  which  is  in  the 
following  words : — "  If  the  railway  cross  any  'public 
highway  or  parish  road  on  a  level,  the  promoters  shall 
erect  and  at  all  times  maintain  good  and  sufficient 
gates  across  such  road  on  each  side  of  the  Railway 
where  the  same  shaU  communicate  therewith,  and  shaXL 
employ  proper  persons  to  open  and  shut  such  gates,  and 
such  gates  shall  be  kept  constantly  closed  across  such 
roads  on  both  sides  of  the  railway,  except  during  the 
time  when  horses,  cattle,  carts,  or  carriages  passing  along 
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the  same  shall  have  to  cross  such  railway,  and  such  gates 
shall  be  of  such  dimensions  and  so  constructed  as  when 
closed  to  fence  in  the  railway,  and  prevent  cattle  or 
horses  passing  along  the  road  from  entering  upon  the 
railway,  and  the  person  entrusted  with  care  of  such  gates 
shall  cause  the  same  to  be  closed  as  soon  as  such  horses 
and  cattle,  carts,  or  carriages  shall  have  passed  through 
the  same,  under  a  penalty  of  forty  shillings  for  every 
default  therein,  provided  always  that  it  shall  be  lawful 
for  the  Secretary  for  Public  Works  in  any  case  in 
which  he  shall  be  satisfied  that  it  will  be  more  conducive 
to  the  public  safety  that  the  gates  on  any  level  crossing 
over  ANY  such  road  shall  be  kept  closed  across  the 
railway,  to  order  that  such  gates  shall  be  kept  closed 
instead  of  across  the  road,  and  in  such  cases  such  gates 
shall  be  kept  constantly  closed  across  the  railway,  except 
when  engines  or  carriages  shall  be  passing  along  the 
railway,  and  shall  have  occasion  to  cross  such  road  in 
the  same  manner  and  under  the  like  penalty  as  above 
directed  with  respect  to  the  gates  being  kept  closed 
across  the  road." 

In  the  first  place,  I  must  point  out  that  this  10th  sec- 
tion of  the  plaintiffs'  Act  almost  coincides  with  the  40th 
section  of  the  old  Sydney  Railway  Act,  13th  Vic. 
(1849),  exactly  with  the  122nd  section  of  the  Hunter 
River  Railway  Act,  17th  Vic.  (1863) ;  exactly  with  the 
6th  section  of  the  Minmi  and  Hexham  Railway  Act, 
18th  Vic.  (1864) ;  exactly  with  the  8th  section  of  the 
Mount  Keira  Tramroad  Act,  23rd  Vic.  (1860) ;  exactly 
with  the  11th  section  of  the  Bulli  Company's  Railway 
Act,  26th  Vic.  (1862) ;  all  passed  before  Morehead  and 
Young's  Railway  Act  (1862) ;  also  exactly  with  the  6th 
section  of  the  Mount  Pleasant  Tramroad  Act,  26th  Vic. 
(1862);  exactly  with  the  11th  section  of  Tayloi'  and 
Walker's  Railway  Act,  26th  Vic.  (1862) ;  exactly  with 
the  170th  section  of  the  recently  passed  Deniliquin  and 
Moama  Railway  Act,  37th  Vic.  (1874).  It  must  be 
obvious,  therefore,  that  a  large  and  wide  monopoly  vrill 
be  granted  to  aU  these  railways,  if  the  10th  section  of 
the  plaintiffs'  Act  is  to  be  confirmed  by  this  Court  as 
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applying  only  to  existing  roads  at  the  date  of  the 
several  Railway  Acts ;  and  that  we  should  be  excluding 
the  Government  and  Executive  Council  from  proclaiming 
under  the  General  Roads  Act,  all  necessary  roads  for 
public  accommodation  wherever  they  came  across  "  any 
railway  company."  We  should  also,  in  fact,  be  repealing 
the  General  Roads  Act,  so  far  applicable  to  any  road 
district  of  this  colony  so  far  as  traversed  by  any  private 
railway. 

It  is  also  observable  that  all  these  colonial  railway 
Acts  appear  to  have  adopted  this  necessary  provision 
from  the  English  Highway  Act,  5  and  6  William  IV., 
cap.  50,  section  71  (1886),  which  was  afterwards  amen- 
ded by  6  and  6  Vic,  cap.  56  (1842),  and  lastly  enacted 
for  general  law  in  England,  in  the  exact  words  under 
consideration,  as  the  47th  section  of  the  Railway  Clauses 
Consolidation  Act,  8  Vic,  cap.  20  (1846),  exactiy  cor- 
responding with  the  IQth  section  of  the  plaintiffs'  Act, 
except  giving  the  power  of  permitting  the  gates  to  be 
across  the  road,  instead  of  ax^ross  the  railway ,  to  the 
"  Board  of  Trade,"  or,  as  in  our  colony,  either  to  the 
"  Inspector  of  Railways,"  or  now  to  the  '*  Secretary  for 
Public  Works  "  or  **  Commissioner  of  Railways." 

Upon  a  careful  consideration  of  all  these  sections  of 
the  English  and  colonial  legislation  on  this  important 
matter,  and  also  upon  the  strictest  constructions  of  the 
words  of  the  plaintiffs'  Act,  now  before  us,  I  am  quite 
clear  that  there  is  not  the  slightest  ground  for  the 
plaintiffs'  argument.  The  plaintiffs  are  clearly  bound 
to  '^  erect  and  at  all  times  maintain  good  and  sufficient 
gates  across  this  new  road  as  recently  proclaimed,  and 
on  each  side  of  the  railway  where  the  said  road  com- 
municates therewith,"  and  is  also  bound  **  to  employ 
proper  persons  to  open  and  shut  such  gates,"  &c.,  &c., 
exactly  the  same  as  with  regard  to  "  existing  roads  "  at 
the  date  of  the  Railway  Act. 

Any  different  construction  of  this  10th  section,  as  con- 
tained in  all  the  English  Acts  from  1836  to  1846,  and 
in  all  our  colonial  Acts  from  1849  to  1874,  would  lead 
to  inextricable  confusion  and  endless  litigation,  and  is 
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without  the  slightest  foundation  upon  any  words  of  the 
General  Roads  Act,  or  any  words  of  the  plaintiffs'  Act. 

As  for  the  reference  made  to  the  6th  and  6th  sections 
of  plaintiffs*  Act,  which  give  a  special  power  to  "  divert 
or  alter  "  existing  *'  roads,'*  these  sections  have  nothing 
to  do  with  the  question  before  the  Court  as  to  the  10th 
section  of  the  Act  relating  to  the  general  duties  of  the 
Company  with  reference  to  all  roads  duly  proclaimed 
under  the  General  Roads  Act  crossing  the  railway  on  a 
level,  and  coming  up  to  the  railway  fence,  as  is  admitted 
**  in  due  course  of  law,"  and  to  be  perfectly  legal  as  to 
all  other  lands  and  persons  outside  the  railway  fence. 
The  5th  and  6th  sections  are,  therefore,  no  restraint 
upon  the  general  words  of  the  10th  section. 

Moreover,  as  the  Governor  and  Executive  Council 
have  duly  considered  and  decided  against  the  "  objec- 
tions or  suggestions,"  submitted  by  the  Company  to  that 
sole  jurisdiction  in  these  matters  under  the  Roads  Act, 
it  seems  to  me  that  except  as  to  the  dry  matter  of  law 
upon  the  construction  of  the  10th  section  of  the  plaintiffs' 
Act,  the  5th  and  6th  sections  really  have,  and  can  have, 
nothing  to  do  with  the  matter. 

As  to  the  construction  of  this  10th  section  of  the 
plaintiffs'  Act,  there  is  also  a  second  and  most  complete 
answer  from  the  Acts  Shortening  Act,  1852,  to  this 
suggestion  that  these  Railway  Acts  only  apply  to  "exist- 
ing roads  "  at  the  date  of  their  Act. 

The  10th  section  of  the  Acts  Shortening  Act  is  as 
follows: — "Whenever  power  shall  be  given  to  do, 
perform,  or  submit  to  any  act,  matter,  or  thing,  such 
power  shaU  he  capable  of  being  exercised  from  time  to 
time  as  occasion  may  require  unless  the  nature  of  the 
thing  or  the  words  used  shall  indicate  a  contrary 
intention  y 

This  section,  therefore,  plainly  extends  to  all  the 
acting  clauses  of  the  plaintiffs'  Act  to  all  future  roads 
"  as  occasion  may  require." 

I  feel  myself  compelled  also  to  observe  that  this  appli- 
cation is  in  all  respects  contrary  to  all  my  ideas  of 
Constitutional  Law,  the  whole  question  before  us  being 
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merely  a  question  of  discretion  in  the  Government,  t.e., 
in  the  Governor  and  the  Executive  Council. 

The  arguments  of  the  plaintifis'  counsel  as  to  the  re- 
sponsible Ministers  of  the  Crown,  who  are  required  by 
law  to  sit  in  our  Houses  of  Legislature,  and  are  there 
ready  to  answer  all  wrongful  exercise  of  their  discretion, 
whether  under  the  Roads  Act  or  any  of  their  Ministerial 
functions,  being,  as  was  contended,  a  mere  *^  delegated 
body,"  like  the  English  Board  of  Trade,  or  the  Quarter 
Sessions,  is  wholly  untenable,  and  although  it  has  been 
listened  to  in  this  case,  this  practice  would  open  the 
door  to  infinite  litigation  against  every  Minister  of  the 
Crown  in  any  department  of  our  Colonial  Government, 
overwhelming  our  Courts  with  most  improper  waste  of 
time,  whenever  the  Constitutional  authorities  have  duly 
inquired  into  all  the  law"  and  merits  of  the  grievance 
complained  of. 

In  the  present  case,  the  Minister  for  Lands  and  his 
officer,  the  District  Surveyor  of  the  Newcastle  roads, 
have  been  most  ostentatiously  brought  into  this  Court  in 
their  official  capacity  alone,  and  restrained  by  the  rule 
nisi  for  this  injunction  from  carrying  on  the  Government 
of  the  colony,  while  thus  acting  in  their  official  capacity. 
The  Minister  for  Lands  has  been  thus  required  by  this 
Court  to  answer  before  the  Judges  for  his  official  conduct 
as  a  Minister  of  the  Crown,  and  in  no  other  character 
whatever.  The  Constitution  of  this  colony,  like  all 
other  colonies  with  any  power  of  responsible  government, 
has  established  among  us  a  permanent  and  public  tri- 
bunal, to  which  the  Minister  for  Lands,  and  all  other 
responsible  Ministers,  must  answer  for  all  their  Minis- 
terial conduct — at  his  place  in  Parliament,  and  at  a 
single  day's  notice,  any  Member  of  either  House  of 
Parliament,  and  without  one  shilling's  expenditure  in 
this  Supreme  Court.  In  my  opinion,  the  present  rule 
nisi  is  a  most  dangerous  experiment,  and  is  iiill  of  Con- 
stitutional dangers,  not  the  least  of  which  dangers  is  that 
such  motions  may,  quite  unnecessarily,  disturb  the 
harmonious  action  between  her  Majesty's  Judges  on  this 
Bench  and  her  Ministers  in  Parliament. 
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I  deeply  regret,  therefore,  that  this  rule  was  ever 
granted  by  this  Court. 

In  ray  opinion,  this  rule  nisi  ought  be  discharged, 
with  costs. 

I  would  only  further  add  it  is  still  quite  open  to  the 
company  to  petition  either  House  of  Parliament  for  a 
reconsideration  of  the  whole  question,  when  their  petition 
will  probably  be  referred  to  a  select  committee,  if  either 
House  think  there  is  the  least  ground  for  questioning 
the  action  of  the  Governor  and  the  Executive  Council  in 
this  matter,  and  in  my  opinion  this  was  the  plaintiffs' 
only  proper  course,  and  they  never  should  have  come 
before  this  Court. 


Faucett,  J.  I  have  given  this  case  much  considera- 
tion, and  it  is  with  considerable  hesitation  that  I  have 
been  able  to  arrive  at  the  conclusion  to  which  I  have 
finally  come. 

It  is  almost  impossible  to  conceive  that  any  words 
could  give  further  or  more  distinct  powers  than  the 
Roads  Act,  4  Will.  IV.,  No.  11,  gives  to  the  Governor 
and  the  Executive  Council.  Whenever  it  may  be 
deemed  expedient  to  open  and  make  a  road  in  any  part 
of  the  colony,  notice  shall  be  given  in  the  **  Government 
Gazette,"  which  notice  shall  set  forth  generally  the 
extent  and  direction  of  the  intended  road,  and  other 
particulars,  and  shall  refer  to  a  survey  and  map,  and 
shall  call  upon  all  persons  interested  to  set^  forth  in 
writing  any  well-grounded  objections.  After  any  ob- 
jections that  may  be  made  have  been  considered  by  the 
Governor  and  Executive  Council,  the  road  may  be 
proclaimed;  and  then  it  shall  be  lawful  to  open  and 
make  such  road  **  through  any  land  soever  in  the  said 
colony,  whether  such  land  be  waste  or  cultivated,  unless 
the  same  shall  at  the  time  of  such  notice  be  enclosed  by 
a  stone  or  brick  wall,  or  shall  be  in  actual  use  as  a 
garden,  churchyard,  or  cemetery,"  &c.  And  by  sections 
^4  and  25,  large  but  necessary  powers  are  given  to  the 
Surveyor- General.  Amongst  other  things,  he  may  cut 
and  make  drains  or  ditches  for  carrying  off  water  from 
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e  road.  And  finally,  the  road  becomes  a  public  road 
en  to  the  public  at  all  times. 

It  is  quite  clear  that  these  powers,  if  fully  carried  out, 
)uld  seriously  impede  the  plaintiffs  in  using  their 
ilway.  The  unrestricted  use  of  a  public  road  across 
5  line,  and  still  more  the  making  ot  a  drain  along  such 
id  and  across  the  line  would  make  it  not  only  danger- 
s,  but  utterly  impossible,  for  the  plaintiffs  to  work 
iir  line. 

On  the  other  hand,  the  railway  is  made  under  the 
bhority  of  an  Act  of  Parliament,  and  passes  not  only 
-ough  the  private  lands  of  the  promoters,  and  the 
vate  lands  of  other  proprietors,  who  of  course  receive 
apensation,  but  also  through  Crown  lands ;  and  by 
tion  3  of  the  Act  the  railway  and  locomotives  shall  be 
m  to  the  public  on  payment  of  a  fixed  toll.  The  Act 
itains  large  provisions  with  respect  to  roads  in 
stenceat  the  time  when  the  line  was  being  constructed. 
Jso  contains  a  provision  for  keeping  open  proper  com- 
nications  for  the  passage  of  live  stock  between  the 
tions  of  the  Newcastle  town  pasturage  reserve 
ered  by  the  railway.  But  it  contains  no  express 
vision  as  to  any  roads  that  the  Governor  and 
icutive  Council  might  deem  it  expedient  to  make, 
ler  the  authority  of  4  Will.  IV.,  No.  11.  And  we 
now  asked  to  say  that,  so  far  as  this  railway  is 
cemed,  that  Act  is  repealed,  and  that  the  public  Act 
3t  give  way  to  this  Railway  Act. 

Few,  I  quite  agree  with  the  statement  that  the  Legis- 
ire,  when  passing  this  Railway  Act,  must  have  had 
Roads  Act  within  their  view.  The  provisions  as  to 
Is  crossing  the  railway,  and  as  to  keeping  open 
per  communications  between  the  several  portions  of 
reserve  show  that  the  public  interests  were  con- 
red  But  the  inference  I  draw  is  that  the  omission 
rovide  expressly  as  to  future  roads  was  intentional, 
shews  thatthe  Legislature  didnot  intend  to  interfere, 
gainst  the  public,  with  the  operation  of  this  very 
eficial  Act. 
1—14 
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The  case  of  the  London  aTid  BlcLcJcwall  Railway  Co,  v. 
The  Boat  d  of  Works  of  the  Limehouse  District  (a), 
appears  to  me  to  have  proceeded  on  the  ground  that  the 
company,  although  making  the  railway  chiefly  on  their 
own  ground,  had  large  special  powers  given  them  to 
enable  them  to  accommodate  the  public.  Other  similar 
cases  appear  to  have  proceeded  on  the  same  ground. 
And  I  thought  for  some  time  that  the  case  of  the  plain- 
tiffs might  be  supported  on  that  ground.  The  right 
given  by  section  *^  to  the  public  to  use  the  railway,  and 
the  circumstance  that  the  line  passed  through  Crown 
lands,  seemed  to  me  for  some  time  to  give  the  railway  a 
public  character,  which  might  bring  it  within  the  prin- 
ciple of  the  case  of  The  London  and  Blackwall  Railway 
Go,  But  on  further  consideration,  I  am  of  opinion  that 
the  plaintiffs'  Act,  although  called  a  public  Act,  is 
essentially  a  private  Act,  and  for  the  benefit  of  the 
promoters. 

It  may  be — and  I  am  so  disposed  to  think — that 
sections  5  and  10  of  the  Railway  Act  are  applicable  to 
new  roads  to  be  proclaimed  under  the  Roads  Act,  as 
well  as  to  existing  roads. 

On  the  whole,  I  am  not  prepared  to  dissent  from  the 
view  which  their  Honours  have  taken. 


Ride  discharged  with  costs. 


(a)  27  L.  J.  Ch.  164. 
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Dunne  u  The  Australasian  Steam  Navigation  1^76. 


Company  (a).  June  12, 14, 

^   \  16. 

Shipping — Liability  of  ahipoimer — "  At  nhipper^n  irink" — Deination —    September  26. 
Injury  during  tttorm — Receipt  for  freight — Carrier. 

D,  shipped  hones  to  be  carried  on  deck  by  the  A.  S.  K.  Co.'s 
steamer  "Victoria,"  from  Sydney  to  I'ownsville,  via  Bowen.  The 
**  Victoria*'  deviated  from  her  course,  and  called  at  Brisbane,  causing 
a  delay  of  forty  hours.  After  the  *' Victoria"  had  regained  her 
course  to  Townsville.  she  encountered  a  violent  storm  of  unusual 
duration.  The  stalls  of  the  horses  broke  away  from  their  fastenings 
during  the  storm,  and  sixteen  of  the  horses  were  killed. 

Held,  that  the  A.  S.  N.  Co.  were  liable  for  the  loss,  as  the  damage 
was  proximately  caused  by  the  deviation. 

The  receipt  given  to  defendant  on  the  payment  of  the  freight  was 
as  follows  : — 

"Memorandum  from  the  Australasian  Steam  Navigation  Company 
to  Mr.  ZhtTiTie.  —  Sydney ,  16th  February,  1875. — Received  from  Mr. 
Dunne  the  sum  of  £136  10s.,  being  the  freight  of  21  horses  to  be 
shipped  to  Townsville,  on  deck,  at  shipper's  risk,  he  being  perfectly 
satisfied  with  the  accommodation. — R.  White.** 

Held  (Faueeti,  J.,  dissenting),  that  the  words  "  at  shipper's  risk  " 
did  not  exempt  the  company  from  liability  for  negligence. 

rpHE  PLAINTIFF  sued  the  defendant  for  breach 
of  contract  to  carry  certain  horses  from  Sydney  to 
Townsville  (for  reward  to  the  defendants),  and  to  use  all 
proper  care  and  skill  in  and  ab(>ut  the  carrying  of  the 
horses ;  to  carry  them  to  Townsville  without  calling  in 
or  stopping  at  Brisbane.  The  defendants  received  the 
horses  for  the  purposes  and  on  the  terms  above  men- 
tioned, and  all  conditions  precedent  were  fulfilled 
necessary  to  entitle  the  plaintiff  to  a  performance  of  the 
conti-act  by  the  defendants.  Yet  the  defendants  did  not 
use  proper  care  and  skill  in  carrying  the  horses,  and 
caused  the  vessel  with  the  horses  on  board  to  call  at 
Brisbane,  in  breach  of  their  contract,  and  delayed  and 
detained  the  vessel  at  Brisbane  for  a  long  time ;  by 
reason  of  which  deviation  from  the  course,  and  delay, 
the  vessel  was  exposed  to  very  heavy  and  severe  weather 
to  which  she  would  not  otherwise  have  been  exposed  ; 
by  reason  whereof  many  of  the  plaintiff's  horses  were 
faj  Before  Sir  James  Martin^  C.J.,  Haargrave,  J.,  and^ouce^i  J. 
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killed, and  others  were  wounded  and  injured  and  became 
of  no  value  to  the  plaintiff.  In  a  second  count  the 
plaintiff  averred  that  he  delivered  to  the  defendants, 
and  that  they  received,  certain  horses  to  be  safely  and 
securely  carried  in  a  vessel  of  the  defendants*  from 
Sydney  to  Townsville;  the  defendants  so  negligently 
and  carelessly  carried  the  horses,  and  so  negligently  and 
carelessly  conducted  themselves  in  the  voyage,  that  by 
reason  thereof  a  large  number  of  the  horses  were  killed, 
and  others  became  of  no  value  and  were  lost  to  the 
plaintiff.  In  a  third  count  the  plaintiff  averred  that 
he  delivered  to  the  defendants  certain  horses  to  be 
shipped  on  board  of  the  steamship  "  Victoria,"  and  safely 
and  securely  to  be  carried  therein  from  Sydney  to 
Townsville,  and  there  delivered  to  the  plaintiff,  for 
freight.  The  defendants  did  not  safely  and  securely 
carry  the  horses  during  the  voyage ;  some  were  killed 
and  others  so  injured  that  they  became  of  no  value  to 
the  plaintiff,  whereby  he  lost  their  value  and  the  profits 
he  would  have  made  by  their  sale  at  Townsville. 

Pleas— (1)  that  the  defendants  did  not  promise  or 
receive  the  horses  on  the  terms  alleged ;  (2)  that  the 
plaintiff  did  not  deliver,  nor  did  the  defendants  receive 
the  horses  for  the  purpose  stated  ;  (3)  denial  of  the 
alleged  breaches. 

The  trial  was  heard  before  Sir  Javies  Martin,  C.J., 
and  a  jury  of  four,  and  occupied  four  days. 

The  plaintiff,  a  dealer  in  horses  for  many  years,  had 
some  horses  which  he  wished  to  send  to  Townsville, 
where  he  had  on  former  occasions  (during  two  years) 
sent  horses  by  the  defendants'  steamers.  At  the  defen- 
dants' export  office,  the  plaintiff  had  an  interview  with 
a  clerk  (White)  about  the  shipment  of  horses.  White 
was  told  by  the  plaintiff  that  he  wished  to  ship  twelve 
horses  by  the  next  trip  of  the  steamship  "  Victoria," 
then  away  from  Sydney,  to  Townsville,  and  paid  £30  as 
a  deposit.  Having,  on  that  occasion,  received  no  definite 
infoi-mation  as  to  when  the  "  Victoria  "  would  sail,  the 
plaintiff  again  went  to  the  office  on  a  Friday,  and  was 
told  that  the  "  Victoria  "  would  probably  sail  direct  to 
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Townsville,  via  Bowen,  on  Monday,  but  that  he  (the 
plaintiff)  had  better  wait  and  see  Saturday's  paper,  and 
whatever  w«^  in  the  company's  advertisement  could  be 
relied  upon.  After  seeing  that  the  "  Victoria "  was 
advertised  to  sail  on  the  Monday  following,  the  plaintiff" 
brought  down  seventeen  horses  from  Windsor,  which, 
with  four  in  Sydney,  made  up  twenty-one  horses  in  all. 
On  the  plaintiff  enquiring  at  the  office  on  Monday, 
when  the  horses  were  to  be  shipped,  it  appeared  that  no 
arrangement  had  been  made  for  their  carriage.  The 
departure  of  the  steamer  was  accordingly  postponed  for 
twenty-four  hours ;  and  in  the  "  Evening  News  "  of 
Monday  she  was  advertised  to  call  at  Briahane  on  her 
way  to  Townsville.  On  the  next  day,  Tuesday,  the 
plaintiff,  after  some  demur,  shipped  twenty-one  horses, 
and  paid  the  remainder  of  the  freight,  receiving  the 
following  receipt : — 

"  Memorandom  from  the  Australasian  Steam  Navigation  Company 
to  Mr.  Dunne ;—  »  Sydney,  16th  February,  1876. 

•*  Receiv'ed  from  Mr.  Dunne  the  sum  of  £136  lOs.,  being  the  freight 
on  twenty -one  horses  to  be  shipped  to  Townsville,  on  deck,  at  shipper's 
risk,  he  being  perfectly  satisfied  with  the  accommodation. 

*•  R,  White:' 

The  horses  were  carried  on  the  main  deck.  The  stalls 
in  which  they  were  placed,  after  being  lowered  down  the 
hatchway,  were  temporary  and  not  securely,  as  plaintiff 
swore,  fastened.  When  within  one  hundred  miles  of 
Brisbane  the  vesseFs  course  was  altered  so  as  to  call  at 
that  place  ;  till  then  the  horses  had  stood  the  trip  very 
well,  and  were  in  good  condition.  In  going  up  the  river 
to  Brisbane,  the  horses  showed  thatthey  felt  the  heat  very 
much,  and  the  plaintiff  warned  the  captain  both  before 
and  after  the  vessel  was  in  the  river  that  he  would  sue 
the  company  if  any  of  the  horses  were  lost,  as  he  (the 
plaintiff)  had  been  told  at  the  office  that  the  "Victoria" 
was  going  direct  without  calling  at  Brisbane.  He  had 
also  warned  in  like  manner  the  defendant's  marine 
superintendent  (Captain  Munro)  in  Sydney,  at  the  time 
of  shipping  the  horses,  on  his  saying  that  the  "Victoria" 
was  going  to  call  at  Brisbane. 

The  deviation, from  her  course  to  Bowen,  by  going  to 
Brisbane,  occupied  about  forty  hours. 
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The  "  Victoria"  had  never  before  called  at  Brisbane. 
A  fresh  start  was  made  on  Saturday  morning.  On 
Sunday,  a  gale  of  an  imusual  violence  and  duration  was 
encountered.  On  Monday  afternoon,  some  of  the  fasten- 
ings in  the  stalls  gave  way,  and  others  were  knocked 
out  of  place,  and  the  horses  began  to  tumble  down  and 
slip  about  in  consequence  thereof,  and  of  the  great 
rolling  and  pitching  of  the  vessel.  On  the  next  morning, 
some  of  the  horses  were  dead  and  others  injured. 
Before  the  journey  was  over  sixteen  of  the  plaintiffs 
horses  were  dead.  Of  the  five  landed,  one  afterwards 
died  in  consequence. of  the  injuries  received  during  the 
gale,  and  while  being  landed  in  a  steam  lighter.  The 
horses  lost,  including  freight,  were  valued  at  £701.  But 
for  the  deviation,  according  to  the  plaintiff,  the  storm 
would,  not  have  been  encountered. 

The  "  Victoria  "  had  a  main  deck,  and  above  that  a 
"  spar  "  or  hurricane  deck  on  which  cargo  was  never 
placed.  Horses  were  always  carried  on  the  main  deck, 
which  was  fitted  with  scupper-holes  and  all  proper 
arrangements  for  draining  and  ventilation. 

The  shipping  clerk  (  White)  denied  that  he  had  ever 
stated  to  the  plaintifi"  that  the  "  Victoria  "  was  going 
direct  to  Townsville  via  Bowen ;  nor  did  he  refer  him 
to  the  newspaper  for  correct  information.  Otherpartsof 
the  plaintiffs  evidence  was  contradicted,  but  the  contra- 
dictions were  not  material  for  the  purpose  of  the  present 
case,  as  specific  questions  on  the  facts  were  answered. 

The  jury  returned  a  verdict  for  the  plaintiff  with 
damages  £635  15s.,  and  answered  the  following  specific 
questions  put  to  them  by  the  Chief  Justice : — 

"  (1)  Did  White{ihe  export  clerk)  tell  plaintiff  when 
he  paid  him  the  £30  that  the  vessel  would  go  straight 
via  Bowen  to  Townsville  ? "     "  Yes." 

"  (2)  Were  the  fittings  such  as  are  ordinarily  used  for 
the  carriage  of  horses  on  such  a  voyage  as  that  from 
Sydney  to  Townsville?"  "We  have  no  evidence  to 
show,  but  we  consider  them  insufficient." 

"  (3)  Were  the  fittings  properly  secured  at  the  com- 
mencement and  during  the  voyage  ?  "     "  Yes." 


Digitized  by 


Google 


CASES  AT    LAW. 


135 


"  (4)  Were  the  horses  carried  on  deck  ^  "  "  Yes." 
On  the  close  of  the  plaintiffs  case  the  defendants' 
counsel  moved  for  a  nonsuit  on  the  ground  that  the 
plaintiff  had  failed  to  make  out  any  case.  No  contract 
had  been  made  out  to  the  effect  that  the  plaintiffs  horses 
were  to  be  carried  to  Townsville  via  Bowen  without 
calling  at  Brisbane.  When  the  horses  were  shipped  and 
the  freight  paid,  the  plaintiff  knew  that  the  "Victoria" 
was  to  call  at  Brisbane.  Further,  the  horses  were 
carried  at  "  shipper's  risk "  —  and  no  evidence  of 
negligence  had  been  given — and  the  deviation  was  not 
the  proximate  cause  of  the  damage. 

The  Chief  Jiistice  refused  the  application  as  there 
was  a  case  on  the  first  count  to  go  to  the  jury  if  they 
gave  credit  to  the  plaintiff. 

Salonions.the  following  term, moved  for  and  obtained 
a  rule  nisi  to  set  that  verdict  a^side,  and  for  a  new 
trial  on  the  grounds  following: — 

1.  That  the  plaintiff  ought  to  have  been  nonsuited 
on  the  points  taken,  and  reserved  by  his  Honour  the 
Chief  Justice,  at  the  trial,  because,  as  to  the  tirst  count 
— neither  the  storm  by  which  the  horses  were  killed 
or  injured,  nor  any  of  the  damage  in  the  said  count 
complained  of, occurred  during  the  alleged  deviation,  the 
storm  having  taken  place  after  the  vessel  had  regained 
her  proper  course  to  Townsville,  and  when  she  was 
hundreds  of  miles  past  where  the  alleged  deviation  had 
terminated ;  and,  as  to  the  second  and  third  counts, 
because  the  plaintiffs  own  evidence  (that  is,  the  terms 
contained  in  the  receipt  put  in  by  the  plaintiff)  dis- 
proved the  terms  alleged  in  the  said  counts,  as  those 
under  which  the  horses  were  received  and  carried  by 
the  defendants,  the  said  horses  having  been  carried  at 
the  shipper  s  risk.  And,  as  to  all  of  the  counts,  because 
the  loss  of  the  plaintiffs  horses  was  occasioned  by  the 
perils  of  the  sea,  and  there  was  no  evidence  which  in 
law  entitled  the  plaintiff  to  except  this  case  out  of  the 
ordinary  immunity  of  the  ship  and  its  owners  from 
losses  of  that  character. 
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2.  That,  as  after  the  argument  upon  the  motion  for 
a  nonsuit  at  the  close  of  the  plaintiffs  ease  the  defen- 
dants were,  as  they  submit,  entitled  to  a  nonsuit,  or  to 
have  the  jury  directed  by  his  Honour  to  find  a  verdict 
for  the  defendants,  they  are  now  entitled  to  have  a 
nonsuit  entered  by  the  Court  in  Banco. 

3.  That  failing  a  nonsuit,  the  defendants  ought  to 
have  a  new  trial,  upon  the  said  points,  and  upon  the 
grounds  following : — A.  That  there  was  no  evidence  of 
the  contract  in  the  first  count  alleged,  the  defendants, 
a  company  duly  incorporated  by  Act  of  Parliament, 
not  being  bound,  as  to  going  direct  to  Townsville,  by 
what,  according  to  the  plaintiffs  evidence,  took  place 
between  him  and  White,  the  export  clerk ;  and  such 
clerk,  moreover,  having  no  authority,  by  delegation  or 
ratification,  or  by  the  nature  of  his  duties,  to  bind  the 
company,  as  alleged  by  the  plaintiff.  B.  That,  admit- 
ting that  the  plaintiff  had,  in  anticipation  of  the 
shipment  of  the  plaintiffs  horses,  or  some  of  them, 
agreed  with  him  that  they  should  be  conveyed  by  their 
steamer  direct  to  Townsville,  yet  the  plaintiff  after- 
wards waived  so  much  of  the  contract  as  might  have 
precluded  the  said  steamer  from  calling  at  Brisbane  on 
her  way,  and  consented  to  the  alleged  deviation  from 
the  direct  course  to  Townsville  ;  and  he,  in  fact,  shipped 
all  his  horses  on  the  understanding  or  condition  that 
the  said  steamer  should  go  into  Brisbane  on  her  course. 

4.  That,  upon  the  special  findings  of  the  jury,  the 
defendants  were  (according  to  his  Honour's  direction) 
entitled  to  have  the  verdict  found  for  them  on  the 
second  and  third  counts. 

5.  That  the  verdict  was  against  evidence  and  the 
weight  of  evidence. 

6.  That  his  Honour's  ruling  and  direction  to  the  jury 
was  erroneous  ;  that  is,  that  the  jury  might  find  that 
the  loss  by  the  storm  was  in  law  the  consequence  of  the 
deviation,  and  therefore  one  for  which  the  defendants 
in  that  case  would  be  responsible,  instead  of  directing 
the  jury  that  upon  the  evidence  of  both  sides  the  loss 
by  the  storm  was  a  loss  only  and  exclusively  by  perils 
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of  the  sea,  and  that  the  defendants  were  not  responsible 
for  such  loss,  as  admittedly  neither  the  storm  nor  the 
loss  took  place  during  the  alleged  deviation. 

7.  That  his  Honour's  direction  was  erroneous  in  direct- 
ing the  jury  that  they  should  find  for  the  plaintiff  if 
the  fittings  were  not  such  as  are  ordinarily  used  for  the 
purpose  of  carrying  horses,  and  on  a  voyage  such  as 
that  in  question,  because  the  plaintiff  had  by  word  and 
act  on  the  occasion  of  the  shipment  in  question,  and 
of  prior  shipments,  and  of  the  terms  of  the  receipt 
taken  from  the  defendants,  accepted  the  fittings  as 
sufficient ;  and,  because  the  fact,  if  it  were  so,  that  the 
fittings  were  not  such  as  are  ordinarily  used  for  the  said 
purpose  on  such  a  voyage  was  immaterial  without  a 
further  finding  that  the  loss  of  the  plaintifi**s  horses  was 
attributed  to  that  fact. 

8.  That  as  to  nine  of  the  twenty-one  horses  of  the 
plaintiff's  which  were  shipped,  there  was  no  evidence 
whatever  of  any  contract,  or  promise,  by  any  one  that 
the  vessel  should  go  direct  to  Townsville ;  and  on  the 
contrary,  the  said  nine  horses  were  put  on  board  by  the 
plaintiff,  without  any  previous  contract  as  to  them, 
and  after  the  plaintiff  knew  (and  it  had  been  advertised) 
that  the  vessel  was  to  call  at  Brisbane. 

Salomona,  The  shipping  clerk,  White,  could  not  in 
law  bind  the  defendants  by  what  he  told  the  plaintiff, 
assuming  the  plaintiff's  evidence  to  be  true,  as  to  the 
route  the  "  Victoria  "  would  take.  That  being  so,  the 
plaintiff  should  have  been  nonsuited,  for  the  horses  were 
shipped  and  the  freight  paid  after  the  plaintiff  had 
learned  from  Captain  Munro  that  the  "Victoria" 
would  call  at  Brisbane.  In  any  event,  the  defendants 
could  only  be  liable  for  damage  done  to  those  of  the 
twelve  horses  mentioned  by  the  plaintiff  to  the  shipping 
clerk  in  the  first  instance.  According  to  the  plaintiff's 
evidence,  there  was  a  contract  to  carry  twelve  horses 
to  Townsville,  direct.  The  other  nine  horses  were  not 
mentioned  at  the  first  interview.  Before  any  freight 
for  them  was  paid,  or  before  they  were  shipped,  the 
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plaintiff  had  learned  that  the  "  Victoria  "  was  to  call  at 
Brisbane. 

The  defendants  are  not  liable  as  the  damage  did  not 
occur  during  the  deviation.     Davis  v.  Garrett  (a). 

To  make  a  ship-owner  liable,  the  damage  must  be 
propter  hoc,  and  not  merely  post  hoc ;  it  must  ensue 
during  the  deviation.  Parker  v.  James  (b),  Marshall 
on  Marine  Insurance  (5  ed.,  378),  Mayne  on  Damages 
(412),  Brovm  on  Carriers  (49),  Broom's  Legal  Maxims, 
(226),  McLachlan  on  Shipping  (396),  Kay  on  Ship- 
masters (162),  Powell  on  Carriers  (2nd  ed.,  132),  3 
Kent's  Commentaries  (268,  par.  210). 

The  horses  were  carried  at  shipper's  risk.  The  de- 
fendants were  not  responsible  for  the  damage  caused 
through  the  insuflSciency  of  the  fittings.  S/ta:v  v.  York 
and  North  Midland  Railway  Company  (c).  Van  ToU 
V.  South  Eastern  Railway  Company  (d),  Walker  v. 
York  and  North  Midland  Railway  Company  (e), 
Stewart  v.  London  and  North-  Western  Railway  Com- 
pany (f),  Zunz  V.  South-Eastern  Railway  Company 
(gX  Austin  v.  Manchester,  Sheffield  and  Lincolnshire 
Railway  Company  (h),  Chippendale  v.  Lancashire  and 
Yorkshire  Railway  Company  (i),  Great  Northern 
Railway  Company  v.  Moi^ville  (k),  Fowles  v.  Great 
Western  Railway  Company  (I),  Carn'  v.  Lancashire 
and  Yorkshire  Railway  Company  (m),  Pardington  v. 
South  Wales  Railway  Company  (n),  Robinson  v. 
Great  Western  Railway  Company  (o),  Taubman  v. 
Pacific  S.  N.  Company  (p),  Gallin  v.  London  and  North 
Western  Railway  Compavy  (q),  Mitchell  v.  Lanxushire 
and  Yorkshire  Railway  Company  (r),  Macavley  v. 
Fumess  Railway  Company  (s),  Oriental  Bank  v.  The 
Queen  (t),  Muddle  v.  Stride  (u),  Thompson  v.  Hopper 
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(a).  Peninsular  and  Oriental  8.  K  Company  v. 
Sand  (b). 

Butler,  Q.C.,  showed  cause. 

The  shipping  clerk  (White)  had  authority  to  make 
the  contract,  as  the  extent  of  his  authoritj'-  was  to  be 
measured  by  the  extent  of  his  usual  employment. 
Smith's  Mercantile  Law  (125). 

The  advertisement  was  also  a  contract  which  might 
be  sued  upon  by  the  plaintiff.  Williams  v.  Carwar- 
dine  (cj,  Lancaster  v.  Walsh  (d). 

The  cases  cited  by  the  other  side  to  show  that  the 
ship-owners  were  not  liable  for  damages  incurred 
except  during  the  deviation  do  not  apply.  There  was 
nothing  in  the  contract  here  to  excuse  the  defendants 
from  negligence. 

The  following  cases  were  cited : — Frost  v.  Knight  (e), 
Henderson  v.  Stephenson  (f).  Freeman  v.  Taylor  (g), 
Mount  v.  Larkins  (h),  McAndrews  v.  Adaw^fiXHave- 
lock  v.  Geddes  (k),  Nugent  v.  Smith  (I),  UArc  v. 
London  and  North-Western  Railway  Comjxiny  (m), 
Gill  V.  Manchester,  Sheffield  and  Lincoln  Railway 
Company  (n),  Wyld  v.  Pickford  (o),  Czech  v.  General 
Steam,  Navigation  Company  (p),  Batson  v.  Donovan 
(q),  Birkett  v.  Willan  (r),  and  Duff  v.  Budd  (s). 

SoZomoTi^  replied.  Cur,ad,vvit 

Judgment  was  delivered  on  the  25th  September. 

Sir  James  Martin,  0. J.  The  declaration  in  this  case 
contained  three  counts.  The  first  stated  an  agreement 
by  the  defendants  to  carry  horses  of  the  plaintiff,  in 
one  of  their  vessels,  from  Sydney  to  Townsville  with- 
out calling  at  Brisbane,  and  alleged  a  breach  of  that 
stipulation  which,  by  reason  of  the  delay  consequent 
thereon,  exposed  the  vessel  to  storms,  which  killed 
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some  of  the  horses  and  injured  others  of  them.  The 
second  count  was  for  negligence  in  carrying  the  horses, 
causing  the  like  loss  and  damage.  The  third  was  for 
breach  of  duty  as  a  common  carrier  in  not  safely- 
carrying  and  delivering  the  horses.  The  plea  denied 
the  alleged  contracts  and  the  breaches.  The  plaintiff 
had  been  in  the  habit  of  shipping  horses  to  Townsville 
in  vessels  belonging  to  the  defendants,  the  last  of  such 
shipments,  before  the  one  in  question  in  this  case,  being 
made  in  November,  1874.  In  the  latter  end  of  January, 
1 876,  he  went  to  the  defendants'  oflSce  and  saw  one  of 
their  clerks,  named  White.  He  told  White  that  he 
wanted  to  ship  some  horses  in  the  "Victoria,"  then  away 
on  a  voyage,  but  shortly  expected  to  arrive  in  Sydney, 
and  start  again  for  Townsville,  and  asked  him  when 
she  w^ould  be  back  and  leave  again.  White  told  him  to 
call  down  when  he  was  next  in  town,  and  he  would 
give  him  an  answer.  He  saw  White,  as  he  stated  in 
his  evidence,  some  ten  or  eleven  days  after — on  a  Friday 
— and  White  informed  him  that  the  "  Victoria  "  would 
leave  on  the  Monday  following.  White  (as  he  says) 
told  him  to  look  in  Saturday  s  paper  and  that  he  could 
rely  on  what  was  stated  there ;  and  further,  that  the 
vessel  would  go  straight  by  the  way  of  Bowen  to 
Townsville.  White,  who  was  called  by  the  defendants, 
denied  that  he  ever  made  any  such  statement  as  this 
to  the  plaintiif.  Nothing,  he  says,  was  said  to  the 
plaintiiF  at  any  time  about  the  vessel  going  direct  to 
Townsville  by  the  way  of  Bowen,  nor  did  he  refer  him 
to  the  newspaper.  On  this  part  of  the  case  there  was, 
therefore,  the  most  conflicting  testimony. 

The  number  of  horses  which  the  plaintifi^  at  the  first 
interview,  which  according  to  White  was  on  the  23rd 
of  January,  stated  that  he  wanted  to  ship,  was  twelve, 
and  he  paid  White  in  reference  to  these  horses  and  on 
account  of  their  freight  £30.  On  the  afternoon  of  the 
16th  of  February  he  paid  him  £106  10s.,  which,  with 
the  £30  previously  paid,  made  the  whole  freight  on 
twenty-one  horses — that  is  to  say,  on  nine  horses  more 
than  were  spoken  of  on  the  23rd  of  January,  when  the 
deposit  was  paid.     On  being  paid  this  money   Whiiey 


Digitized  by 


Google 


CASES   AT    LAW. 


141 


who  had  not  given  any  receipt  for  the  £30,  gave  one 
for  the  whole  amount  paid  to  him  by  the  plaintiff,  in 
these  terms : — 
'' Memoranda ra  from  the  Australasian  Steam  Navigation  Company 

to  Mr.  Dunne  : — 

**  Sydney,  16th  February,  1875. 

"  Received  from  Mr.  Dunne  the  sum  of  JE136  lOs.,  being  the  freight 
on  twenty -one  horses  to  be  shipped  to  Townsville,  on  deck  at  shipper's 
risk,  he  being  perfectly  satisfied  with  the  accommodation.*' 

"J?.  White." 

In  the  "  Sydney  Morning  Herald  "  of  Saturday,  the 
13th  of  February,  the  "Victoria"  was  advertised  to 
leave  on  Monday,  for  three  places,  of  which  Brisbane 
was  not  one.  The  "Victoria"  did  not  leave  on  the 
Monday,  and  in  the  "  Evening  News  "  of  that  day  she 
was  advertised  to  leave  on  the  following  day,  Tuesday, 
for  the  three  places  previously  advertised,  avd  for 
Brisbane  as  well.  On  the  Tuesday  before  the  horses 
were  put  on  board  the  plaintiiF  was  told  by  Captain 
ifi^7iro,the  defendants' marine  superintendent,  that  the 
"Victoria"  was  going  to  Brisbane.  The  plaintiff  ad- 
mitted that  he  had  seen  the  "Evening  News  "of  Monday, 
the  15th,  but  he  said  he  was  not  aware  of  the  intention 
to  call  at  Brisbane  till  Captain  Munro  told  him  on  Tues- 
day. After  he  was  so  told  he  nevertheless  shipped  the 
horses,  stating  (as  he  says)  that  he  would  hold  the 
defendants  liable  for  any  damage  that  he  might  sustain 
by  the  deviation.  He  shipped  them  with  knowledge  of 
the  change  of  route,  because  (he  said)  he  could  not  help 
himself,  and  further,  because  the  horses  were  in  Sydney, 
and  could  not  be  sent  away  for  two  or  three  weeks 
unless  they  went  in  the  "  Victoria. "  Munro  stated 
that  he  told  the  plaintiff  of  the  intention  to  call  at 
Brisbane  on  the  Monday ;  and  further,  although  he 
objected  at  the  time,  he  subsequently  stated  that  the 
going  into  Brisbane  would  give  the  horses  a  rest.  One 
of  the  points  in  controversy  in  the  case  was,  whether 
or  not  the  plaintiff  had  not  by  his  conduct,  and  more 
especially  by  his  statements,  acquiesced  in  the  vessel 
going  to  Brisbane.  As  to  the  language  used  by  the 
plaintiff,  the  evidence  was  conflicting.  The  "  Victoria  " 
had   a  main  deck  and  a  spar  deck,  and  the  horses 
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were  shipped  in  stalls  fitted  on  the  former  deck.  The 
main  deck  was  a  substantial  deck,  and  part  of  the  body 
of  the  ship,  with  scupper  holes  to  let  the  water  out, 
and  the  spar  deck  was  a  lighter,  or  hurricane,  deck. 

She  left  on  her  voyage  on  the  16th  of  February,  and 
on  the  19th,  at  1.30  a.m.,  she  rounded  Cape  Moreton, 
and  arrived  at  the  wharf  at  Brisbane  at  8.30  a.m.  She 
left  at  8.80  a.m.  on  the  20th,  the  deviation  having  caused 
a  delay  of  about  forty  hours.  On  Sunday,  the  21st,  she 
encountered  a  violent  gale  of  unusual  duration,  in  the 
course  of  which  the  stalls  broke  away  from  their  fasten- 
ings, and  the  horses  fell  down  and  were  so  knocked 
about  that  sixteen  of  those  shipped  by  the  plaintiff  were 
killed  and  thrown  overboard.  Five  were  landed,  and 
of  those  one  died  after  being  landed,  from  —  as  the 
plaintiff  said — inflammation  of  the  chest,  caused  by  the 
rocking  of  the  boat  by  means  of  which  they  were  taken 
to  the  shore  from  the  "  Victoria.  " 

The  plaintifi^said  that, including  the  freight,  the  seven- 
teen horses  that  he  lost  cost  him  £701.  In  addition  to 
this  there  were  his  own  expenses  and  the  cost  of  the 
forage  on  board,  which  he  supplied  himself.  He  also 
stated  that  but  for  the  delay  caused  by  going  into  More- 
ton  Bay  the  vessel  would  have  reached  a  place  of  safety 
before  the  storm  met  her.  On  this  point,  however  there 
was  again  contradictory  evidence.  It  did  not  appear  at 
the  trial  how  many  of  the  horses  that  were  killed  were 
included  in  the  twelve  originally  mentioned  to  White, 
or  in  the  nine  shipped  in  addition  to  the  twelve.  As, 
however,  no  specific  horses  were  pointed  out  as  the 
twelve  on  which  the  deposit  was  paid,  it  must,  I  think, 
be  assumed  that  any  twelve  of  the  whole  number  are 
within  the  original  agreement,  whatever  that  was, 
leaving  the  other  nine  outside  it. 

The  jury  found  a  general  verdict  for  the  plaintiff, 
with  £638  15s.  damages.  They  also  found  specially  in 
answer  to  questions  put  to  them  by  me  : — 

(1)  That  White  d\d  tell  the  plaintiff  when  he  paid 
him  the  £30  that  the  vessel  would  go  straight  via 
Bowen  to  Townsville. 
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(2)  That  they  had  no  evidence  whether  the  fittings 
were  such  as  are  ordinarily  used  for  the  carriage  of 
horses  on  such  voyages  as  that  from  Sydney  to  Towns- 
ville,  but  they  considered  them  insuflScient. 

(3)  That  the  fittings  were  properly  secured  at  the 
commencement  of,  and  during  the  voyage. 

And  (4)  That  the  horses  were  carried  on  deck. 

The  defendants  obtained  a  rule  niid  for  a  nonsuit,  or 
new  trial,  on  various  grounds,  two  of  them  being  points 
reserved  by  me  at  the  trial. 

The  first  question  is,  whether  I  was  in  error  in  hold- 
ing that  although  the  storm  arose  and  the  damage 
occurred,  not  during,  but  after  the  deviation,  the  jury 
might  find  that  such  damage  occurred  in  consequence  of 
the  deviation.  This  was  one  of  the  points  reserved  by  me. 
It  was  contended  on  the  authority  of  Davis  v.  Oarrett 
(a),  that  to  render  the  defendants  liable  on  the  first 
count  the  injury  complained  of  should  have  occurred 
during  the  deviation.  This  question  is  not  altogether 
free  from  difficulty,  but  I  think  now  as  I  thought  at 
the  trial,  that  if  the  jury  can  fairly  and  reasonably 
see  that  a  vessel  was  exposed  to  a  particular  storm 
by  reason  of  unlawfully  going  out  of  its  agreed  course, 
they  may  say  that  the  damage  was  proximately  caused 
by  the  deviation.  In  the  case  cited,  no  doubt  it  was 
proved  that  the  damage  was  done  while  the  vessel 
was  out  of  her  course.  Chief  Justice  Tivdallj  in  giving 
the  judgment  of  the  Court  (page  722),  refers  to  this 
fact,  it  being  one  of  the  things  that  was  proved.  "  But 
the  objection  taken,"  he  goes  on  to  say,  "  is  that  there 
is  no  natural  or  necessary  connection  between  the 
wrong  of  the  master  in  taking  the  barge  out  of  its 
proper  course  and  the  loss  itself  ;  for  that  the  same  loss 
might  have  been  occasioned  by  the  very  same  tempest 
if  the  barge  had  proceeded  in  her  direct  course."  He 
then  gives  the  obvious  answer  that  "  if  this  argu- 
ment were  to  prevail,  the  deviation  of  the  master, 
which  is  undoubtedly  a  ground  of  action  against  the 
owner,  would  never,  or  only  under  very  peculiar  cir- 
cumstances, entitle  the  plaintiff"  to  recover."  "The  real 
ra;6Bing.,  716 
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answer  to  the  objection,"  he  says  at  p.  724,  "  is  that  no 
wrong-doer  can  be  allowed  to  apportion  or  qualify  his 
own  wrong ;  and  that  as  a  loss  has  actually  happened 
whilst  hia  wrongful  act  was  vn  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he  cannot  set 
up  as  an  answer  to  the  action  the  bare  possibility  oi  a 
loss  if  his  wrongful  act  had  never  been  done."  His 
Lordship  no  doubt  here  speaks  of  the  loss  as  having 
happened  "  while  the  wrongful  act  was  in  operation  and 
force,"  but  that  was  only  because  in  that  case  the  fact 
was  so.  It  can  never,  I  think,  be  fairly  contended  that 
the  master  of  a  ship  having  deviated  is  liable  if  the 
damage  takes  place  just  before  the  deviation  is  over,  but 
not  if  it  takes  place  just  after.  The  true  principle  to 
guide  in  such  a  case  is  not  whether  the  damage  occurred 
during  or  after,  but  was  it  proximately  caused  by  the 
deviation.  To  decide  this  question  all  the  circumstances 
must  be  looked  to,amongst  which  not  the  leastimportant 
will  be,  how  long  after  the  vessel  returned  to  her  course 
did  the  damage  happen.  Each  case  of  the  kind  must  be 
decided  on  its  own  facts,  and  no  general  rule  can  be  laid 
down  other  than  that  which  I  have  indicated.  In  the 
present  ca.se  the  voyage  was  one  ordinarily  of  short 
duration,  and  the  vessel  wa«  propelled  by  steam.  Had 
she  not  lost  the  forty  hours  which  were  spent  in  going  to 
and  remaining  at  Brisbane,  and  returning  thence  to  her 
course,  she  might  reasonably  be  thought  likely  to  have 
escaped  the  storm  which  overtook  her  the  day  after  she 
returned  to  her  course,  and  the  jury  had,  under  the  cir- 
cumstances,suflBcient  evidence  on  the  partof  the  plaintiff 
(which  of  course  they  were  entitled  to  believe)  to  warrant 
them  in  findingthe  issues  on  the  first  count  in  his  favour 
provided  the  contract  declared  on  was  proved  to  have 
been  made.  The  evidence  on  this  point  was  that  of  the 
plaintiff  only,  and  one  of  the  grounds  urged  in  supportof 
the  present  application  is  that  the  defendants'  export 
clerk,  White,  had  no  authority  to  make  such  a  contract 
with  the  plaintiff  There  was  evidence  on  defendants' 
part  that  it  was  not  within  White's  province  to  make 
agreements  specifying  the  places  at  which  any  par- 
ticular vessel  of  the  defendants  was  to  call  on  any  par- 
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ticalar  yoyage.  But  I  left  it  to  the  jury  to  say  (and 
my  ruling  has  not  been  complained  of  in  this  respect) 
whether  the  duties  discharged  by  White  were  of  such  a 
character  as  to  lead  persons  dealing  with  the  defendants 
to  fairly  and  reasonably  conclude  that  he  had  power  to 
make  a  binding  promise  on  which  a  shipper  could 
properly  rely,  as  to  the  ports  at  which  a  vessel  was  to  call. 
The  jury  had  in  this  case  suflScient  evidence  to  justify 
them  in  finding  this  question  in  the  affirmative. 

It  is  said,  however  (and  this  is  another  of  the  defen- 
dants' grounds),  that  supposing  that  White  originally 
made  an  agreement  with  the  plaintiff  which  bound  the 
defendants  as  to  the  voyage  being  one  to  be  made  direct 
to  Townsville  via  Bowen,  the  plaintiff,  nevertheless, 
before  any  breach  of  that  agreement,  waived  it,  and,  in 
fact,  shipped  his  horses  on  a  contract  which  implied  that 
the  vessel  was  to  go  into  Brisbane.  The  plaintiff's  own 
statement  was  that  he  protested  against  tiie  calling  at 
Brisbane  before  he  left  Sydney,  and  said  that  he  would 
hold  the  defendants  liable  for  any  loss  caused  by  the 
detention.  He  says,  further,  that  he  repeated  this  state- 
ment when  the  vessel  was  about  leaving  her  course  to  go 
to  Brisbane.  These  statements  of  the  plaintiff  were 
contradicted,  but  the  truth  of  them  was  a  question  for 
the  jury.  It  follows,  therefore,  that  in  my  opinion  there 
was  sufficient  evidence  to  support  the  verdict  on  the  first 
count. 

As  to  the  second  and  third  counts,  it  was  urged  as 
another  ground  in  support  of  the  rule,  that  the  stipulation 
that  the  horses  were  to  be  at  the  shipper's  risk,  freed  the 
defendants  from  all  responsibility,  including  negligence. 
I  thought  at  the  trial  that  if  the  horses  were  carried 
on  deck,  as  the  jury  have  found  that  they  were,  the 
defendants  were  not  liable  for  negligence.  On  fuller 
consideration,  I  am  now  of  opinion  that  the  terms 
used  in  the  receipt  given  to  the  plaintiff  do  not  exone- 
rate the  defendants  as  contended.  Words  may  no 
doubt  be  used  by  a  carrier  in  his  contract  which 
will  throw  the  whole  risk  of  loss  or  damage  upon 
the  person  who  employs  him,  but  they  must  be  clear 
K— 14 
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and  unambiguous  for  such  a  purpose,  as  i^  Austin  t. 
The  Manchester,  Sheffield  and  London  Railway  Com- 
pawy  (a\  Austin  v.  The  Manchester,  Sheffield  and  Lon- 
don Railway  Company  (b\  and  Carr  v.  The  Lancashire 
and  Yorkshire  Railway  Company  (o).  In  those  cases, 
the  defendants  stipulated  that  they  were  not  to  be 
responsible  for  damage,  however  caused,  and  that  stipu* 
lation  was  held  to  free  them  from  all  responsibility  for 
negligence. 

MCawley  y.  The  Fwmees  Rail/way  Company  {d),  is 
substantially  to  the  same  effect;  as  also  is  OoJlin  v. 
The  London  and  NorthrWestern  Railway  Company  (e). 
Kut  Robinson  y.  The  Oreat  Western  Railway  Com- 
pany (/),  Martin  v.  The  Oreat  Indian  Peninsular 
Railway  Company  (g),  GHU  v.  Mamhester  Railway 
Compa/ny  (A),  D'Are  v.  The  London  and  North- 
western Railway  (i),  Mitchell  and  others  v.  The 
Lancashire  and  Yorkshire  Railway  Company  (k),  and 
HaU  V.  The  North-Eastern  Railway  Company  (I),  all 
shew  more  or  less  that  the  words  "at  the  owner's 
risk  "  do  not,  as  a  rule,  free  the  carrier  from  the  con- 
sequence of  his  own  want  of  care.  In  D^Arc  v.  The 
London  and  North- Western  Railway  Company,  Lord 
Coleridge  said  (page  330) :  "  This  Court,  in  Robinson  v. 
The  Oreat  Western  Railway  Company,  determined  upon 
a  contract  in  terms  very  similar-  to  those  of  the  contract 
in  the  present  case,  that  the  words  '  at  owner's  risk '  only 
exempted  the  company  from  the  ordinary  risks  incurred 
by  goods  in  going  along  the  railway,  and  does  not  cover 
injury  from  delay  caused  by  the  negligence  of  the  com- 
pany." And  in  CHU  v.  The  Manehe^r  Railway  Com- 
pany, Lush,  J.,  says  (page  196)  :  ^'  It  cannot,  I  think, 
be  considered  that  this  condition  dispenses  with  the  use 
of  reasonable  care  on  the  part  of  the  company  in  the 
receiving,  carrying,  and  delivering  cattle,  any  more  than 
the  exception  of  perils  of  the  sea  on  a  bill  of  lading 

(o)  10  0.  B.,  454.  (6)  16  Q.  B.,  600. 

(o)  7  Exch.,  767.  (d)  L.  R.  8,  Q.  B.  67. 

(a)  44  L.  J.  Q  B.,  89.  (/)  86  L.  J.  0.  P.,  123. 

(g)  L.  R.  3,  Exch.  9.  (/*)  L.  R.  8,  Q.  B.  186. 

(0  L.  B.  9,  0.  P.  325.    (h)  44  L.  J.  Q.  B.,  107.     (0  44  L.  J.  Q.  B.,  164. 
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refa'eTes  a  ship-owner  from  the  obligatioiiB  to  navigate 
with  ordinary  skill  and  care.  The  exception  goes  to 
limit  the  liability,  not  the  duty.  It  is  the  duty  of 
the  carrier  to  do  what  he  can  by  reasonable  care 
and  skill  to  void  all  perils — ^including  the  excepted 
perils.  If  notwithstanding  such  skill  and  care  damage 
does  occur  from  these  perils,  he  is  released  from  lia- 
bility, but  if  his  negligence  has  brought  on  the  peril, 
the  damage  is  attributable  to  his  breach  of  duty,  and  the 
exception  does  not  aid  him."  Where  a  ''passenger" 
agrees  to  be  carried  ''at  his  own  risk,"  inasmuch  as 
in  that  case  the  carrier  is  not  an  insurer^  but  is  liable 
only  for  negligence,  there  is  no  other  liability  from 
which  these  words  can  free  him,  and  they  have,  therefore, 
in  such  contracts,  been  held  to  throw  the  whole  risk  on 
the  "  passenger."  In  the  present  case,  I  am  of  opinion 
that  the  words  used  in  the  receipt  are  not  large  enough  to 
relieve  the  defendants  from  the  liability  for  negligence. 

There  still  remains  the  question  whether  the  loss  of 
the  horses  was  caused  by  the  perils  of  the  seas,  or  whether 
the  negligence  of  the  defendants  contributed  to  it  The 
negligence  complained  of  was: — (1)  That  the  fittings 
were  insufficient  (2)  That  they  were  improperly  se- 
cured. (3)  That  the  five  horses  saved  were  landed  in  an 
improper  manner.  The  jury  specially  found  the  second 
of  these  questions  in  the  defendants'  favour,  but  as  to  the 
first  question,  while  being  unable  to  say  whether  or  not 
the  fittings  were  such  as  were  ordinarily  used,  they  stated 
that  they  considered  them  insufficient.  Having  come  to 
this  conclusion,  they  were  in  my  opinion  justified  in 
finding  against  the  defendants  on  the  question  of  negli- 
gence. The  statement  in  the  receipt  given  by  White  for 
the  payment  of  the  freight  to  the  effect  that  the.  plaintiff 
was  "perfectly  satisfied  with  the  accommodation"  dues 
not  preclude  him  from  holding  the  defendants  liable  for 
defective  "fittings,"  if  that  defect  led  to  the  loss.  That 
it  did  so  lead  there  was  enough  evidence  to  justify  the 
jury  in  finding.  So  also  was  there  evidence  sufficient 
to  warrant  a  finding  of  negligence  on  the  landing  of  the 
horses. 
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With  reference  to  all  these  findings  which  I  have 
mentioned  as  being  supported  by  eyidence,  it  is  not 
necessary  that  the  Court  should  be  of  opinion  that  the 
evidence  was  such  as  would  have  satisfied  the  Court 
itself.  If  there  is  any  evidence  in  favour  of  the  view 
adopted  by  the  jury^  the  Court  will  not  interfere  with 
their  verdict  unless  upon  some  plain  and  definite  ground 
it  can  see  that  they  have  come  to  a  wrong  conclusion.  I 
cannot  see  any  such  ground  in  the  present  case,  and  I  am 
of  opinion,  therefore,  that  the  verdict  ought  not  to  be 
disturbed,  and  that  the  rule  ought  to  be  discharged. 

Habgbave,  J.  In  this  case  the  plaintiflT,  on  the  18th 
of  August,  1875,  obtained  a  verdict  of  £633  ISs.  damages 
for  the  loss,  or  non-delivery,  of  twenty-one  valuable 
draught  horses  shipped  by  him  in  Sydney  on  board  the 
defendants*  steamship  "  Victoria,"  to  be  carried  to  Towns- 
ville ;  the  greater  number  of  the  horses,  dying  while  on 
board,  during  a  violent  storm  between  Brisbane  and 
Townsville ;  and  others  of  the  horses  being  so  injured  by 
the  voyage  that  some  died  shortly  after  being  landed  at 
Townsvilla 

The  jury  found  four  facts  specially  as  follows,  in  answer 
to  certain  questions  put  to  them  by  the  Chief  Justice  at 
the  trial,  viz. : — ^First.  That  the  defendants'  export  clerk 
(named  WhUe)  told  the  plaintiff  when  he  paid  the 
deposit  (£30)  for  the  freight  of  the  horses,  that  ''  the 
vessel  would  go  straight  via  Bowen  to  Townsville  " — ».e., 
without  calling  at  Brisbane.  Secondly.  That  there  was 
no  evidence  before  them  (the  jury)  to  shew  whether  or 
not  the  **  fittings "  were  such  as  were  ordinarily  used ; 
but  they  were  of  opinion  that  they  were  insufficient. 
Thirdly.  That  the  fittings  were  properly  secured  at  the 
commencement  of  and  during  the  voyage ;  and,  fourthly. 
The  horses  were  carried  ''on  deck,"  f.6.,  aooordiug  to  the 
agreement* 

The  defendants,  on  the  Ist  of  September,  1875,  moved 
this  Court  by  a  rule  nisi  for  a  new  trial  upon  twelve 
grounds,  which  are  elaborated  in  the  memorandum  filed 
with  great  technical  minuteness,  and  with  many  argu- 
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mentatiye  detailB,  causing  great  obficnrity  as  to  the 
coansers  real  meanings  and  in  my  opinion  altogether 
inapplicable  to  rules  nisi  for  new  trials  at  Common  Law. 
These  grounds  for  a  new  trial  were  argued  before  this 
Court  on  the  12th,  ISth,  14th  and  15th  of  June  last,  and 
no  less  than  thirty-four  reported  cases  and  nine  text 
writers  on  marine  and  shipping  law  were  quoted  at  the 
Bar  and  elaborately  commented  upon.  It  appears  to  me, 
however,  that  the  two  real]  points  of  law  for  our  decision 
are — ^first,  whether  the  death  of  the  horses  during  the 
deviation  of  the  ^Victoria"  to  Brisbane  out  of  the 
straight  course  from  Sydney  via  Bowen  to  Townsville 
comes  within  the  '' perils  of  the  seas'*  for  which  the 
defendants  are  not  liable  under  the  bill  of  lading;  or, 
if  not,  then  secondly,  whether,  upon  the  facts  of  the  case, 
the  loss  of  the  horses  was  caused  directly  or  indirectly  by 
such  deviation. 

The  authorities  chiefly  applicable  to  this  case  are 
Davis  V.  Oarrett  (a).  Mount  v.  Larhins  (i).  Freeman  v. 
Taylor  (c),  Madeira  v.  Hill  (d).  Palmer  v.  Marshall  (e\ 
M' Andrews  v.  Adams  (/) ;  especially  Mr.  Justice  ParVs 
strong  remarks  as  to  the  great  importance  of  maintain- 
ing tiie  authority  of  Bams  v.  Garrett;  and  Phillips  v. 
Irving  (g). 

The  case  of  Austin  v.  The  Manehester,  Sheffield  and 
London  Bailway  Company  (A),  and  several  authorities 
as  to  deviations  and  delays  in  land  carriage  have  some 
bearing  upon  the  question,  because  the  number  of  days 
occupied  in  all  unauthorised  *' deviations  *'  during  the 
carriage  of  all  perishable  goods  must  always  be  remotely^ 
and  often  directly  and  immediately,  the  cause  of  loss  or 
damage  to  the  goods  carried,  if  such  goods  are  of  a  nature 
per  seijohe  damaged  by  such  deviations  or  delaya 

In  fact,  the  general  rule  as  to  all  '^  deviations "  and 
''delays,*'  having  the  prima  facie  effect  of  fixing  the 
carrier  with  all  loss  or  damage,  so  far  as  arising  from  such 
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deviation  or  delay,  applies  especially  to  the  carriage  by 
sea  of  all  horses  and  other  stalled  aninfialg ;  and  the  evi- 
dence is  quite  conclusive  to  my  mind  that  the  storm 
occurred  during  the  voyage,  wrongly  prolonged  by  the 
deviation  to  Brisbane. 

The  ease  is  somewhat  analogous  to  the  cases  of  fruit 
ships,  or  other  perishable  cargoes,  which  deteriorate  by 
lengthened  voyages ;  and  which  the  shippers  have  a  clear 
right  to  expect  to  be  carried  direct  to  their  port  of  des- 
tination without  any  voluntary  delays  or  deviations  , 
merely  for  the  sake  of  any  additional  freights,  profits,  or 
other  advantages,  to  be  obtained  to  the  ship-owners  by 
such  deviation. 

I  do  not  consider  it  at  all  necessary  to  comment  in 
detail  upon  the  numerous  authorities  bearing  upon  the 
law  of  the  case,  nor  indeed  upon  the  detailed  facts  of  the 
case,  because  I  am  clearly  of  opinion  that  the  **  delay  " 
was  the  direct  and  immediate  cause  of  the  death  of  the 
horses,  not  only  by  prolonging  the  confinement  of  the 
horses  on  board  the  ship,  but  also  by  bringing  the  ship 
into  the  scope  of  the  storm,  which  upon  the  evidence  of 
all  the  best  witnesses  would  have  been  entirely  escaped  if 
the  forty  hours  which  had  been  lost  by  the  deviation  to 
Brisbane  had  been  properly  occupied  on  the  direct  route 
to  Townsville. 

The  evidence  as  to  the  healthy  state  of  the  horses  and 
their  reasonable  powers  of  endurance  for  the  voyage,  as 
to  the  extreme  violence  of  the  storm,  and  all  the  other 
circumstances  of  the  cases,  shew  clearly  to  my  mind  that 
the  defendants  must  be^ir  the  loss  of  the  horses,  as  des- 
troyed by  their  own  deviation  without  either  express  or 
implied  consent  of  the  plaintiff. 

With  regard  to  such  of  the  grounds  of  the  rule  niai  as 
are  directed  against  the  verdict  itself,  and  against  the 
specific  findings  of  the  {acts  of  the  jury,  we  must  bear  in 
mind  that  the  plaintiff  had  on  previous  occasions  shipped 
horses  by  the  defendants'  steamships  direct  *ix}  Towns- 
ville and  without  any  deviation  to  Brisbane;  secondly. 
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that  the  **  Victoria "  was  herself,  in  the  first  instance, 
advertised  to  go  to  TownsviUe  via  Bowen ;  and,  thirdly, 
that  the  deviation  at  Brisbane  was  not  brought  to  the 
plaintiff's  knowledge  until  after  payment  of  the  deposit 
and  bringing  the  horses  to  Sydney  for  shipment.  I  can- 
not, therefore,  see  the  slightest  ground  for  thinking  the 
verdict  wrong  upon  these  branches  of  the  evidence. 

Considering,  lastly,  that  the  evidence  occupied  four 
days  at  the  trial,  and  that  all  the  details  were  peculiarly 
within  the  mercantile  knowledge  of  the  jurors,  I  cannot 
think  of  interfering  with  the  verdict  upon  any  of  the 
numerous  suggestions  argued  before  this  Court  as  to  the 
verdict  being  in  any  sense  against  the  weight  of  evidence* 
On  the  contrary,  upon  the  whole  of  the  evidence  as  fully 
read  to  the  Court,  I  think  the  special  findings  were 
correct.  I  think  also  that  it  was  stated  that  the  jury 
had  at  nisi  priiM  a  view  of  the  ship's  fittings,  which 
circumstance  is  always  a  very  strong  ground  against 
judicial  interference  of  the  full  Court  with  any  verdict, 
so  far  as  founded  on  such  view. 

A  great  deal  of  speculative  discussion  also  took  place, 
during  the  argument  in  Banco,  as  to  the  mode  by  which 
the  jury  arrived  at  the  precise  amount  they  have  found 
for  the  plaintiff;  and  whether  the  jury  had  considered 
the  plaintiff  entitled  to  damage  for  the  loss  of  the  whole 
number  of  horses  shipped,  or  only  for  the  number  en- 
gaged to  be  shipped,  on  paying  the  £30  deposit  when  the 
berths  were  engaged  with  White,  and  whether  the  jury 
had  considered  in  their  verdict  the  valuable  racehorse  as 
amongst  those  plaintiff  was  entitled  to  be  paid  for ;  but, 
as  the  defendants  did  not  ask  for  any  special  findings  on 
any  of  these  points,  and  as  the  amount  of  the  verdict 
does  not  seem  against  any  manifest  principle  of  calcula- 
tion, it  would  be  against  all  the  authorities  for  this 
Court  to  speculate  as  to  the  details  of  the  amount  found 
due,  or  to  take  upon  ourselves  the  duties  of  jurymen  as 
against  a  clear  and  reasonable  finding  by  the  jurors  them- 
selves. 

For  these  reasons,  I  am  of  opinicm  that  the  verdict 
should  on  no  ground  be  interfered  with. 
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Fauoett,  J.  I  have  given  much  oonsideiation  to  this 
case,  and  on  the  question  upon  which  my  decision  eventu- 
ally tumsy  I  confess  I  have  felt  considerable  difficulty. 

Passing  over  the  first  count  of  the  declaration  for  the 
present,  I  come  to  the  second  and  third  counts. 

The  second  count  alleges  that  the  plaintiff  delivered  to 
the  defendants,  and  the  defendants  received  certain  horses 
to  be  safely  and  securely  shipped  and  carried  in  a  certain 
vessel  of  the  defendant  from  Sydney  to  Townsville  for 
freight,  &c.  It  then  alleges  that  the  defendants  so 
negligently  and  carelessly  carried  the  horses,  and  so 
negligently  and  carelessly  conducted  themselves  in  the 
said  voyage  that,  by  reason  thereof,  a  large  number  of 
the  said  horses  were  killed,  &c. 

The  third  count  alleges  that  the  plaintiff  delivered  to 
the  defendants  certain  horses  to  be  shipped  on  board  the 
steamship  "Victoria,"  and  safely  and  securely  carried 
therein  from  Sydney  to  Townsville,  and  there  delivered 
for  the  plaintiff  for  freight,  &c.  It  then  alleges,  as  a 
breach,  that  the  defendants  did  not  safely  and  securely 
carry  the  said  horses,  and  the  same  were  during  the  said 
voyage  lost  to  the  plaintiff. 

The  defendants  in  their  pleas,  besides  denying  the 
breaches,  say  that  they  did  not  receive  the  horses  for  the 
purpose  and  on  the  terms  mentioned  in  these  counts. 

Now,  I  am  clearly  of  opinion  that  the  receipt  given  by 
Mr.  White,  the  export  clerk,  to  the  plaintiff  on  Tuesday, 
the  16th  of  February,  after  he  had  put  his  horses  on 
board  the  **  Victoria,"  disproves  the  averment  in  these 
counts  as  to  the  terms  on  which  the  horses  were  received 
by  the  defendants ;  and  shows  that,  so  &r  from  having 
the  horses  on  the  absolute  and  unconditional  terms  that 
they  would  be  carried  safely  and  securely,  as  alleged,  they 
received  them  to  be  carried  at  tbe  owner's  risk.  What- 
ever took  place  between  the  plaintiff  and  Mr.  White 
when  the  plaintiff  paid  the  deposit  of  £30  for  twelve 
horses,  the  receipt  given  when  the  residue  of  the  freight 
was  paid,  if  not  embodyng  the  contract,  must,  at  least, 
be  taken  as  forming  part  of  the  contract  between  the 
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plaintiff  and  the  defendants.  Whatever  may  or  may  not 
have  been  said  about  going  into  Brisbane^  it  does  not 
appear,  eyen  on  his  own  evidence,  that  the  plaintiff  ever 
objected  to  the  words  ^  at  shipper's  risk  "  in  the  receipt, 
or  to  the  words  ''he  being  perfectly  satisfied  with  the 
accommodation." 

Notwithstanding  the  terms  of  this  receipt,  it  was  con- 
tended that  the  fittings  of  the  place  where  the  horses 
were  put  were  insufficient,  and  that  such  insufficiency 
showed  negligence  on  the  part  of  the  defendants,  and  was 
the  cause  of  the  plaintiff's  loss.  In  reference  to  this,  the 
jury  found  specially  that  the  fittings  were  properly  se- 
cured at  the  commencement  of,  and  during  the  voyage. 
But  they  also  said  that  there  was  not  evidence  to 
shew  that  the  fittings  were  such  as  were  ordinarily 
used  for  the  carriage  of  horses  on  such  a  voyage  as 
that  from  Sydney  to  Townsville,  but  that  they  thought 
them  insufficient  There  was,  however,  evidence  that 
the  plaintiff  himself  had  shipped  horses  several  times 
with  similar  fittings.  Johnson,  the  assistant  carpenter, 
also  said  that  before  the  vessel  left  the  fittings  were 
secure — the  same  as  usual.  And  Emton,  a  master  car- 
penter, said  that  the  fittings  of  the  ''Victoria"  were 
strong  and  substantial.  He  saw  the  "Victoria'*  in 
November  when  she  was  first  fitted  up,  and  the  fittings 
were  such  as  he  would  himself  put  up  had  he  been 
employed  to  do  so,  and  such  fittings  as  he  saw  were 
sufficient ;  and  the  fittings  in  February,  if  not  the  same, 
were  of  the  same  kind  as  the  fittings  in  November. 
With  this  evidence,  it  is  difficult  to  understand  the  find- 
ing of  the  jury  upon  this  point.  Still,  however  this  may 
be,  the  plaintiff  is,  in  my  opinion,  bound  on  this  point  by 
the  receipt  He  not  only  had  an  opportunity  of  seeing 
and  examining,  but  he  actually  saw  the  fittings  before 
the  horses  were  put  on  board,  and  with  a  full  knowledge 
of  the  state  of  the  fittings  he  accepted  the  receipt  without 
objection  on  this  point.  Having  done  so,  he  ought  not 
to  be  allowed,  after  the  event,  to  say  that  they  were 
insufficient  It  was  said,  indeed,  that  the  word  ^  accom- 
modation "  did  not  refer  to  the  fittings,  but  only  to  the 
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space  or  room  allowed  to  the  horses,  or  tha  place  where 
they  were  put.  But  I  think  it  must  be  taken,  according 
to  its  natural  meaning,  to  include  the  fittings  as  well  as  the 
space  allowed,  and  the  place  where  the  horses  were  put. 

But  even  if  the  fittings  were  insufficient,  and  such 
insufficiency  was  owing  to  negligence,  and  was  the  cause 
of  the  loss  sustained  by  the  plaintifi^,  the  effect  of  the 
words  *'at  shipper's  risk"  in  the  receipt  is  to  be  con- 
sidered. 

In  Shaw  y.  The  York  and  N.  M.  Bailway  Co.  (a), 
the  death  of  the  plaintiff's  horses  was  caused  by  a  defect 
in  one  of  the  horse-boxes  of  the  Bailway  Company, 
which  defect  was  pointed  out  by  the  plaintiff  to  the 
company's  servants,  who  tried,  but  unsuccessfully,  to 
cure  it.  The  plaintiff  paid  the  fare  for  the  conveyance  of 
the  horses,  and  took  a  receipt,  which  stated  that  the 
ticket  was  issued  subject  to  the  owner's  undertaking  all 
risks  of  conveyance  whatever,  as  the  company  would 
not  be  responsible  for  any  injury  or  damage  however 
caused,  &c.  And  it  was  held  that  these  words  threw  the 
risk  of  conveyance  upon  the  plaintiff,  and  disproved  the 
allegation  in  the  declaration  that  the  defendants  received 
the  horses  to  be  safely  and  securely  carried  by  them. 

In  Austin  v.  The  Manchester^  Sheffield  and  London 
Bailway  Company  (&),  it  was  also  held  that  a  special 
contract  of  the  same  kind  disproved  the  general  allegation 
in  the  declaration. 

In  Chippendale  v.  The  London  and  Yorkshire  Rail- 
way  Company  (o),  there  was  a  similar  condition  as  to 
carrying  live  stock  upon  the  Company's  Bailway,  or  in 
their  vehicles.  And  although  the  truck  was  so  defectively 
constructed  as  to  be  unfit  for  the  conveyance  of  cattle,  it 
was  held  that  there  was  no  implied  liability  that  the 
truck  should  be  fit  for  the  conveyance  of  cattle,  and  that 
the  terms  of  the  ticket  protected  the  company  against 
liability  for  damage. 

In  Ccmr  v.  The  La/ncashire  cmd  Yorkshire  Bailway 
Company  {d\  similar  terms  in  the  ticket  were  held  to 
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exempt  from  liability  even  where  there  was  gross  negli- 
gence. 

The  effect  of  the  words  **  at  the  owner's  risk/'  or  *'  at 
the  shipper  s  risk/'  in  a  receipt  or  ticket  given  by  a  carrier, 
is  very  Mly  considered  by  Mr.  Justice  Blaohbum  in  his 
judgment  in  Peek  y.  The  North  Lcmecuhire  Baihvay 
Gampcmy  (a),  where  the  cases  up  to  the  passing  of  the 
Railway  and  Traffic  Act,  1854,  are  reviewed.  And, 
after  citing  a  passage  of  Mr.  Justice  Story  to  the  effect 
that  a  carrier  could  not,  by  any  special  contract,  exempt 
himself  from  all  responsibility,  as  in  cases  of  gross  negli- 
gence, or  the  fraud  or  misconduct  of  his  servants,  that 
learned  Judge  says:  ^^In  my  opinion  the  weight  of 
authority  was,  in  1882,  in  favour  of  this  view  of  the  law, 
but  the  cases  decided  in  our  Courts  between  1832  and 
1854  established  that  this  was  not  the  law,  and  that  a 
carrier  might  by  a  special  notice  make  a  contract,  limit- 
iDg  his  responsibility,  even  in  the  cases  mentioned,  of 
gross  negligence,  misconduct,  or  fraud  on  the  part  of  his 
servants."  From  this  statement  of  the  law,  no  dissent 
was  expressed  by  any  of  the  other  Judges  on  that 
occasion.  We  must,  therefore,  assume  the  law  to  be  as 
so  stated  at  the  period  mentioned. 

Since  that  judgment  was  pronounced,  there  are  also 
some  decisions  in  accordance  with  the  law  as  stated  by 
Mr.  Justice  BlaaTcbwrn, 

In  Stewart  v.  The  London  and  North-Weetem  Bail- 
way  Company  (&),  the  ticket  stated  that  passengers' 
lugg&ge  under  601bs.  was  free  '^at  passengers'  risk." 
And  it  was  held  that  these  words,  whether  read  by  the 
passenger  or  not,  exempted  the  company  from  liability 
for  loss  during  the  transit  without  limitation  even  as  to 
negligence. 

But,  in  Martin  v.  The  Qreat  India  P.  Bailway 
Company  (c),  where  the  contract  was  that  the  plaintiff's 
goods  should  remain  in  charge  of  a  guard  provided  by  the 
troops,  "the  company  accepting  no  responsibility,"  the 
company  were  held  liable  for  negligence.    "  The  plead- 
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ings/'  says  KMy,  C.B.,  ''snggest  a  destraotion  by  fire 
through  the  defendants'  negUgenoe.  It  is  dear  that  the 
plaintiff  oonld  not  have  secured  himself  against  a  loss  so 
caused  by  placing  his  baggage  under  the  ofiScer  whose 
duty  it  was  to  take  care  only  in  those  matters  in  which 
he  was  competent  to  exercise  care ;  but  destruction  by 
fire  was  a  peril  which,  it  may  well  be,  could  not  have 
been  ayerted  by  any  care  on  his  part»  and  to  which,  it  is 
in  substance  alleged,  no  want  of  care  on  his  part  has  con- 
tributed." This  decision  seems  hardly  reconcileable  with 
those  to  which  I  have  referred,  or  with  the  law  as  stated 
by  Mr.  Justice  Blouikbwm.  Its  effect  is,  that  the  words 
protected  the  company  only  against  negligence  on  the 
part  of  the  guard  who  had  charge  of  the  luggage,  when 
in  fact  they  were  intended  to  protect  the  company  against 
the  negligence  of  their  own  servants. 

In  the  more  recent  case,  howeyer,  of  M^Oawley  v. 
The  Fwme9s  BaUtvay  Company  (a),  the  older  decisions 
were  followed,  and  the  words,  ^'at  his  own  risk,"  in 
reference  to  a  passenger  were  held  to  protect  the  company 
from  liability,  even  in  the  case  of  gross  and  wilful  negli- 
gence on  the  part  of  the  company  or  their  servants. 

Upon  these  authorities,  I  am  of  opinion  that  the  con- 
tract set  out  in  the  second  and  third  counts,  alleging  a 
general  and  unlimited  liability  to  carry  safely  and  securely, 
is  disproved  by  the  receipt,  which  contains  a  special  con- 
tract, that  the  horses  should  be  carried  at  the  shipper's 
risk,  and  accordingly  that  the  pleas  denying  the  contract 
so  set  out  are  proved.  On  t^e  issues  joined  on  these 
pleas,  therefore,  I  think  that  the  verdict  ought  to  be  for 
the  defendants. 

But  in  reference  to  the  first  count  other  considerations 
arisa  That  count  sets  out  a  special  contract  that  the 
vessel  should  go  direct  to  Townsville  without  calling  at 
Brisbane.  Such  a  contract,  if  made,  would  be  outside  of, 
and  in  addition  to  the  contract  contained  in  the  receipt ; 
it  would  be  independent  of  it,  and  not  contradictory  to  it 

(a)  L.  B.  8,  Q.  B. 
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The  words  ^  at  shipper's  risk  "  in  the  receipt  would  not 
protect  the  defendants  from  liability  upon  a  breach  of 
this  contract. 

In  BMman  v.  The  Great  Western  Railway  Com- 
pany (a),  the  words,  **  at  the  owner's  risk/'  were  held  not 
to  be  exempt  from  liability  for  damage  caused  by  delay. 
"  The  contract  of  the  railway  company/*  says  Erle^  0. J., 
^'is  to  deliver  the  horses  in  a  reasonable  time  at  the 
owner's  risk.  Whatever  may  happen  to  them  on  the 
journey  is  to  be  at  the  owner's  risk.  But,  when  the 
contract  is  to  deliver  within  a  reasonable  time,  there  is  a 
duty  entirely  distinct  from  the  question  of  damages 
which  may  arise  from  accident  on  the  journey." 

And,  in  D^Aro  v.  The  London  and  North-Westem 
Railway  Company  (b),  the  Court,  in  following  the 
decision  in  Robinson  v.  The  Oreat  Western  Railway 
Company y  held  that  the  words  '^at  owner's  risk"  only 
exempted  the  company  from  the  ordinary  risks  incurred 
by  goods  in  going  along  the  railway,  and  did  not  cover 
injury  from  delay  caused  by  the  negligence  of  the 
company. 

These  two  cases  went  upon  the  implied  contract,  which 
was  set  out  in  the  declaration — ^in  the  first,  to  carry  with- 
out unreasonable  delay;  and  in  the  second,  to  carry 
within  a  reasonable  time« 

These  cases  may  seem  in  some  degree  opposed  to  the 
decisions  in  the  case  to  which  I  have  referred.  But  in 
some  of  these  cases  it  is  pointed  out  that  if  the  declaration 
had  been  framed  differently,  and  had  set  out  the  duty  that 
arises  on  the  contract,  and  alleged  a  breach  of  that  duty, 
the  decision  would  have  been  different.  But  however 
this  be,  in  the  present  case  a  distinct  contract  is  alleged 
that  the  defendants  should  proceed  direct  to  Townsville 
without  calling  at  Brisbane.  If  such  a  contract  was 
made,  there  is  no  doubt  it  was  broken.  We  have, 
therefore,  to  consider  whether  there  is  evidence  of  such  a 
contract 
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On  this  point  the  plaintiff  stated  that  Mr.  White,  the 
export  clerk,  told  him  that  the  vessel  would  go  direct  to 
Towusville  via  Bowen,  and  that  he  also  told  him  to  look 
at  the  "Sydney  Morning  Herald"  of  Saturday,  and 
whatever  he  would  see  there  he  might  rely  on  it.  The 
plaintiff,  having  previously  paid  the  deposit  of  £30  for 
twelve  horses,  accordingly  looked  at  the  "  Herald  "  news- 
paper of  Saturday,  and  the  defendants'  advertisement  of 
that  day.  made  no  mention  of  Brisbane :  and  the  evidence 
for  the  defence  shews  that  at  that  time  it  was  not  contem- 
plated that  the  vessel  should  call  at  Brisbane.  Upon 
this  evidence,  notwithstanding  the  contradictory  evidence 
of  Mr.  White,  the  jury  found  that  Mr.  White  did  tell  the 
plaintiff  that  the  vessel  would  go  direct  via  Bowen. 

Now,  if  Mr.  White  had  authority  to  make  such  a  con- 
tract, there  is  here,  in  my  opinion,  sufficient  evidence  to 
justify  the  jury  in  finding  that  it  was  made.  But,  the 
defendants  say  that  Mr.  White  had  no  such  authority,  as 
the  power  to  fix  or  alter  the  route  rested  with  the 
manager  alone.  It  was  left,  however,  to  the  jury — and, 
in  such  a  position  by  the  company  that  those  who  were 
in  the  habit  of  dealing  with  the  company  might  reason- 
ably believe  that  he  had  such  authority.  This,  besides, 
is  a  strange  objection  for  the  defendants  to  make,  when 
they  rest  their  defence  chiefly  on  the  receipt  given  by 
Mr.  White,  and  which  they  say  contains  their  contract 
with  the  plaintiff. 

There  is  still  this  difficulty  on  this  point.  The  receipt 
was  given  to  the  plaintiff  on  the  Tuesday,  after  he  had 
shipped  the  horses,  and  before  he  shipped  them  he  was 
fully  informed  both  by  advertisement  and  otherwise  that 
the  vessel  would  call  at  Brisbane. 

In  Walker  v.  The  York  and  North- Western  BaUtvay 
Company  (a),  the  plaintiff  was  informed  that  certain  uew 
conditions  were  imposed  by  the  company  on  the  carriage 
of  goods  such  as  the  plaintiff  was  in  the  habit  of  sending. 
He  objected  to  the  conditions,  but  sent  the  goods ;  and 
it  was    held    that    he   was    bound  by   the  conditions. 

(a)  2  £.  ft  B.,  750. 
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Wightman,  J.,  says: — ^^Now  the  plaintiff  did  not  assent 
in  exprees  terms  to  these  conditions ;  on  the  contrary,  he 
objected  to  them ;  but  still  for  all  that  he  sent  the  goods, 
knowing  that  no  seryant  had  power  to  alter  the  conditions, 
and  that  they  would  be  accepted  on  those  conditions  only; 
but  I  think  he  must  be  taken  to  have  sent  them  on  these 
conditions,  nnless  there  is  something  in  the  law  to  prevent 
those  conditions  from  binding."  These  observations  are 
applicable  here.  !Nine  of  the  horses,  at  all  events,  were 
shipped  without  any  previous  contract,  and  with  full 
knowledge  that  the  vessel  would  go  to  Brisbane;  those 
nine  must,  therefore,  be  taken  to  have  been  ^pped 
subject  to  that  condition.  But  with  respect  to  the 
twelve,  for  which  the  deposit  had  been  previously  paid, 
I  do  not  think  that  the  plaintiff,  by  putting  those  twelve 
on  board,  after  he  became  aware  that  the  route  was 
altered,  necessarily  waived  the  contract,  which  the  jury 
must  have  found  had  been  entered  into,  that  the  vessel 
should  go  direct  via  Bowen.  The  plaintiff  said  that  he 
could  not  help  himself  when  he  was  told  that  the  vessel 
was  to  call  at  Brisbane.  He  says  further,  that  he  ob- 
jected to  the  alteration  of  the  route,  and  told  the  captain 
that  his  going  to  Brisbane  would  be  at  the  company's 
risk.  When  the  route  was  altered,  the  plaintiff  might 
have  treated  the  contract  at  once  as  broken,  and  refused 
to  put  his  horses  on  board ;  and  he  might  at  once  have 
brought  his  action  for  such  damages  as  he  might  sustain ; 
or  he  might  have  put  his  horses  on  board,  leaving  it  to 
the  defendants  to  carry  out  their  contract  or  not,  and 
holding  them  responsible  for  any  loss  that  might  be 
sustained  by  their  not  carrying  it  out.  The  plaintiff's 
case  is  that  he  took  the  latter  course.  If  so,  it  appears 
to  me  that  the  defendants  would  be  liable  for  a  breach  of 
the  contract  to  go  direct  via  Bowen.  There  is  some 
difficulty  in  construing  the  receipt  distributively,  as  it 
were,  so  as  to  make  it  apply  to  one  contract  for  the 
twelve  horses,  and  to  another  for  the  nine:  but,  as 
Brisbane  is  not  mentioned  in  it,  I  think  that  under  the 
circumstance  we  may  do  so. 

Next,  is  the  loss  of  the  horses,  which,  if  there  had 
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been  no  deviation,  would  have  been  attributed  to  the 
perils  of  the  sea,  sufficiently  proximate  to  be  treated  as 
the  natural  and  direct  consequence  of  the  deviation? 
On  this  question  I  have  felt  considerable  difficulty.  The 
circamstances  are  these :  There  was  a  deviation,  and  the 
jury  have  found,  or  must  be  taken  to  have  found,  that  if 
the  deviation  had  not  taken  place,  the  vessel  would  have 
escaped  the  storm.  It  was  contended  that,  as  the  loss 
did  Dot  occur  during  the  deviation,  it  ought  not  as  a 
matter  of  law  be  attributed  to  the  deviation.  And 
Da/vis  V.  Oarrett  (a)  was  relied  on.  In  that  case  the 
tempest  which  destooyed  the  cargo  arose  during  the 
deviation.  In  other  words,  the  deviation  brought  the 
ship  as  it  were  directly  into  the  tempest  Here 
the  delay  caused  by  the  deviation  also  brought  the 
vessel  into  the  storm;  for  if  the  vessel  had  not  devi- 
ated it  would,  according  to  the  finding  of  the  jury, 
have  escaped  the  storm.  The  loss  by  the  storm,  there- 
fore, was  in  this  case  as  much  the  natural  and  direct 
consequence  of  the  delay  caused  by  the  deviation,  as  in 
Davis  V.  OarreU  the  loss  by  the  tempest  was  the  natural 
and  direct  consequence  of  the  deviation.  If  an  injury  is 
directly  traceable  to  a  wrongful  act,  what  difference  can 
it  make  whether  the  injury  occurs  during  the  actual 
commission  of  the  wrongful  act,  or  within  a  short  tiooie 
after  it?  On  this  point  there  was  evidence  on  both  sides ; 
and,  although  I  think  the  evidence  preponderated  in 
favour  of  the  defendants,  still,  as  the  question  was  fairly 
put  before  the  jury,  I  am  not  prepared  to  disturb  the 
verdict  on  this  ground 

Lastly,  it  is  said  that  the  jury  have  given  damages  for 
all  the  horses  lost  by  the  plaintiff,  and  that,  if  damages 
are  given  only  for  twelve,  there  is  no  evidence  to  shew 
the  specific  twelve  that  were  shipped  under  the  contract 
not  to  go  to  Brisbane.  At  the  close  of  the  argument,  I 
was  disposed  to  think  that  there  was  a  good  deal  in  the 
first  part  of  the  objection;  but  on  reading  his  Honor's 
direction  to  the  jnry,  I  find  that  he  very  distinctly  told 
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them  that  if  they  found  for  the  plaintiff  they  ought 
not  to  give  damages  for  the  loss  of  more  than  twelve 
horses,  which  had  been  shipped  under  the  contract 
not  to  go  to  Brisbane,  and  that  they  could  not  give 
damages  for  the  loss  of  the  others  which  were  shipped 
with  knowledge  on  the  plaintiff's  part  that  the  vessel 
would  call  at  Brisbane,  and  were,  therefore,  shipped 
subject  to  that  condition.  And  we  are  now  to  assume 
that  the  jury  disregarded  this  direction. 

And  as  to  the  other  points,  it  is  only  necessary 
to  say  that  it  does  not  appear  to  have  been  objected 
at  the  trial  that  the  twelve  horses  were  not  indi- 
vidually specified  ;  and  although  it  was  strongly  urged 
before  us,  no  such  point  is  taken  in  the  rule  nisi  for 
a  new  trial.  And  if  it  had  been  taken,  I  am  of 
opinion  that  it  would  not  be  a  ground  for  disturbing 
the  verdict 

It  will  be  thus  seen  that  my  reasons  are  somewhat 
different  from  those  given  by  their  Honors,  but  the 
result  is  the  same.  I  am  of  opinion  that  this  rule 
nisi  ought  to  be  discharged. 

Rule  discharged  with  costs. 
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Ex  parte  Foley  (a). 

Animals — Animals  (Cruelly  to)  Act  (14  Vic, y  No.  40) — Andmul  dyifig 
o/starvalion  after  sale — Liahility  of  seller. 

The  defendant  was  convicted  under  the  Cruelty  to  Animals  Act, 
14  Vic,  No.  40,  of  ill-using  a  calf,  by  neglecting  to  provide  it  with 
proper  sustenance.  It  appeared  that  the  calf  had  been  sent  by 
steamer  to  the  defendant,  and  was  landed  on  a  wharf,  where  it 
remained  seventeen  days  without  food,  and  died  of  starvation. 
The  defence  was  that  the  defendant  had,  immediately  after  its 
being  landed,  sold  the  calf  to  a  butcher. 

Held,  Hargrave,  J.,  dissentiente,  on  motion  for  a  prohibition, 
that  as  the  property  in  the  calf  had  passed  from  the  defendant, 
he  was  not  bound  to  feed  it,  and  therefore  not  liable  under  the  Act. 

Per  Martin^  G.J.,  that,  even  if  the  property  had  not  passed  by 
the  sale,  the  defendant  would  not  be  liable  under  the  Act»  if  he 
really  believed  that  the  property  had  passed,  and  thought  that  the 
calf  was  on  the  wharf  at  the  purchaser's  risk. 

"PROHIBITION.  Theapplicant(i^o%) waficonvicted 
at  the  Water  Police  Court,  upon  an  information 
charging  him  under  the  Act,  14  Vic,  No.  40,  for  ill- 
treating  a  calf  by  neglecting  to  provide  it  with  proper 
sustenance.  The  evidence  shewed  that  the  calf  had 
been  sent  by  one  of  the  Illawarra  steamers  to  Foley , 
as  consignee,  on  the  7th  of  January,  that  it  was  landed 
and  placed  in  a  pen  on  the  wharf,  and  that  it  remained 
there  for  seventeen  days  without  receiving  food,  and 
died  of  starvation.  The  defence  was  that  Foley  had 
sold  the  calf  to  Qwinlan,  a  butcher,  and  had  got  rid  of 
any  liability  to  feed  it.  It  appeared  that  when  Foley 
had  the  dealing  with  Quirdan  he  did  not  give  the 
latter  an  order  for  the  delivery  of  the  calf,  and  would 
not  accept  a  cheque  on  account  offered  him  by  QuirUan. 
In  support  of  the  conviction  it  was  argued  that  the 
sale  was  not  completed,  and  the  property  had  not 
passed  from  Foley  to  Qwinlan. 

(a)  Before  Sir  James  Martin,  C.  J.,  Hargrave,  J.,  and  Faucett,  J. 
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Dari«,  in  support  of  the  conviction. 

Sir  J.  Martin,  C.J.  I  am  of  opinion  that  even  if 
the  property  in  the  calf  had  not  passed,  still  if  Foley 
believed  that  it  had,  and  thought  that  the  animal  was 
on  the  wharf  at  the  purchaser's  risk  he  cannot,  in 
consequence  of  that  mistake  of  law  be  made  criminally 
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Hargrave,  J.  I  differ  from  the  other  members  of 
the  Court  on  the  ground  that  the  consignee,  by  offering 
to  sell,  had  admitted  having  received  the  calf,  and 
that  as  he  had  given  no  order  for  its  delivery,  he  had 
not  got  rid  of  the  duty  which  devolved  upon  him,  as 
"^n  as  the  calf  was  landed,  and  out  of  the  custody 
01  the  steamship  company,  of  feeding  it. 

fAUCETT,  J.     I  concur  with  his  Honor  the  Chief 
JHice.     I  think  that  the  property  passed,  and  that 
got  rid  of  his  liability  to  maintain  the  animal. 
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March  10. 


Ex  paHe  Sempill,  In  re  Wilkinson  (a). 

Prohibition — Insolvency — Stattm  and  powers  of  Chief  Commissioner — 
Costs — Remuneration  of  Oficial  Assignee— Summary  order  for 
repayment — Insolvency  Acts,  5  Vic.y  No,  17,  drc,  (6). 

The  Chief  Commissioner  of  Insolvent  Estates,  though  not  a  Judge 
of  the  Supreme  Court,  exercises  the  insolvency  jurisdiction  of  the 
Supreme  Court,  and  therefore  {semUe,  per  Martin,  C.J.,  and  Faiicett, 
J.)  a  prohibition  will  not  lie  against  him.  Per  Hargrave,  J.,  a  pro- 
hibition will  lie.     See  In  re  Frost  (c). 

He  has  the  official  assignees  under  his  control,  and  can  fix  the 
amount  of  their  remuneration  or  commission  and  disallow  costs  ; 
but  he  cannot  order  an  official  assignee  to  repay  costs  paid  or 
commission  retained  without  calling  upon  him  to  shew  cause.  Order 
for  such  repayment  rescinded. 

Counsel  representing  a  creditor  cannot  be  heard  unless  the  creditor 
has  filed  objections  under  section  90  of  5  Vic,  No.  17* 

"PROHIBITION.  This  was  a  motion  to  make 
absolute  a  rule  nisi  granted  last  term  calling 
upon  the  Chief  Commissioner  of  Insolvent  Estates  to 
shew-  cause  why  a  writ  of  prohibition  should  not  issue 
to  restrain  him  from  further  proceeding  in  respect  of 
a  certain  order  made  in  the  insolvent  estate  of  Wil- 
kiTison  Brothers.  The  order  complained  of  disallowed 
and  directed  the  repayment  by  Mr.  SerripiU  of  two 
sums  of  £19  lis.  6d.,  retained  as  commission,  and 
£38  13a  7d.  paid  as  costs. 

The  facts  as  they  appear  by  the  affidavits  are  briefly 
as  follows : — In  September  last  Mr.  SevipiU,  who  had 
been  appointed  official  assignee  of  the  insolvent  estate 
of  WilkiTison  Brothers,  filed  with  the  Registrar  a 
second  plan  of  distribution  and  a  second  account 
current  in  that  estate.  The  plan  and  account  were 
audited  and  certified  by  the  Registrar.     After  several 

(a)  Before  Sir  James  Martin,  C.J..  Hargrave,  J.,  and  FauceU^  J, 
(6)  Repealed  by  51  Vic,  No.  19.        (r)  10  S.  C.  R.  187. 
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adjournments  the  plan  and  accounts  came  before  the  1875. 
Chief  Commissioner  for  confirmation  on  the  8th  of  Ex  parte 
October.  No  creditors  had  filed  any  objections,  nor  did  "mpill. 
they  object  at  the  time.  The  Chief  Commissioner 
reserved  judgment  On  the  15th  of  October  an  order 
was  made  directing  the  official  aasignee  to  procure  the . 
taxation  of  the  costs  in  the  estate,  and  call  a  special 
meeting  of  creditors  to  consider  the  plan  and'  account, 
and  giving  Mr.  S&mpiU  leave  to  state  on  affidavit  any 
reasons  entitling  him  to  commission.  The  meeting 
was  duly  called,  but  no  creditors  attended.  On  the  30th 
November  a  renewed  motion  was  made  by  Mr.  SempUl 
for  the  confirmation  of  the  plan  and  account.  The 
Chief  Commissioner,  after  asking  if  there  were  any 
creditors  in  attendance  desirous  of  objecting,  reserved 
his  decision,  and  delivered  judgment  on  the  8th  of 
December,  making  the  order  complained  of.  The 
creditors  had  previously  authorised  Mr.  SempiU  to 
incur  costs  to  the  extent  of  £300.  He  had  paid  £338 
18s.  7d.  to  Messrs.  Allen,  Bowden,  and  AUen,  as  costs; 
and  it  was  the  surplus,  over  £300,  which  was  dis- 
allowed. The  sum  of  £19  lis.  6d.  was  retained  by  Mr. 
SempiU,  under  the  51st  section  of  the  first  Insolvency 
Act,  as  "  a  reasonable  compensation  for  his  care  and 
diligence."  That  section,  however,  provided  that  such 
reasonable  compensation  should  be  assessed  by  the 
Chief  Commissioner,  and  no  such  assessment  had  ever 
been  made. 

The  grounds  taken  for  this  application  were : — (1) 
that  the  Chief  Commissioner  had  no  power  under  the 
Act  5  Victoria,  No.  17,  or  any  other  Act,  to  make  any 
order  other  than  an  order  confirming  the  plan  of 
distribution,  inasmuch  as  neither  the  insolvent  nor  any 
party  interested  had  entered  any  objection  to  the  same 
in  writing  with  the  Chief  Commissioner,  nor  had  any 
such  person  called  upon  Mr.  SempiU  to  shew  cause 
why  the  plan  should  not  be  altered  and  amended ;  (2) 
that  the  order  was  illegal,  inasmuch  as  it  had  the  efifect 
of  a  judgment  against  Mr.  SempiU  personally,  and 
was  made  without  any  summons  or  rule  to  shew  cause. 
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and  without  affording  Mr.  SempiU  any  opportunities 
of  defending  himself  against  such  judgment. 

The  89th  and  90th  sections  of  the  first  Insolvency  Act, 
5  Vic,  No.  17,  by  which  the  insolvent  or  any  party  in- 
terested, or  any  creditor  conceiving  himself  aggrieved 
by  the  plan  of  distribution,  might  enter  an  objection  in 
writing  with  the  Chief  Commissioner,  and  was  bound 
to  call  upon  the  trustees  (for  whom  the  official  assignee 
was  substituted  by  a  later  Act)  to  shew  cause  why  the 
plan  should  not  be  altered  or  amended,  were  relied 
upon  for  the  applicant. 

BvHer,  Q.C.,  and  Davis,  in  support  of  the  rule. 

Butler  objected  that  Mr.  M,  H.  Stephen,  who  was 
instructed  by  Messrs.  Want  and  Johnson  to  appear  for 
the  Union  Bank  of  Australia,  the  largest  creditor  in 
Wilkinson  Brother's*  estate,  could  not  be  heard.  None 
of  the  creditors  had  objected  to  the  plan  of  distribution 
or  the  account  before  the  Chief  Commissioner,  though 
an  opportunity  was  given  them  of  doing  so,  or  had 
taken  the  step  prescribed  by  the  Act,  and  it  was  too 
late  now  for  them  to  object.  Mr.  StepJien  contended 
that  the  bank  was  a  party  interested  in  the  matter 
now  before  the  Court,  and  had  a  right  to  appear.  If 
the  order  of  the  Chief  Commissioner  were  set  aside  by 
the  Court,  the  interests  of  the  creditors  would  be 
affected,  inasmuch  as  money  would  be  retained  by  Mr. 
SempiU  which  would  otherwise  be  divided  amongst 
them. 

Per  Curiam.  Mr.  Steplien  cannot  be  heard. 
Creditors  have  no  locus  standi,  not  having  filed 
objections  in  writing,  as  directed  by  the  90th  section 
before  referred  to. 

Sir  William  Manning,  Q.C.,  said  that  he  appeared 
for  the  Chief  Commissioner  not  in  the  character  of  a 
party,  but  out  of  respect  to  the  Court,  for  the  purpose 
of  putting  the  Court  in  full  possession  of  the  facts,  and 
also  of  protecting  his  jurisdiction  as  he  was  bound  to 
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do.  There  was  a  preliminary  objection  to  this  appli- 
cation, which  was  for  a  writ  of  prohibition.  That 
writ  would  only  go  against  an  inferior  Court.  But 
ihe  effect  of  the  1st  section  of  the  Act  38  Vic,  No.  1, 
>assed  last  year,  was  to  make  the  jurisdiction  of  the 
Dhief  Commissioner  the  jurisdiction  of  the  Supreme 
3ourt  in  Insolvency,  and  to  make  his  Court  a  superior 
3ourt.  Under  that  Act  the  Chief  Commissioner  was 
n  a  similar  position  to  the  PriTuaiy  Judge  in  Equity, 
aid  exercised  the  whole  of  the  original  insolvency 
nrisdiction  of  the  Court. 

Per  Cut^m.  On  the  authority  of  the  case  Ex 
parte  Frost  (a)  we  can  deal  with  the  subject  matter  of 
the  application. 

Mr.  SempilVs  affidavit  having  been  read, 

Sir  WiUiarri  Manning  claimed  that  an  affidavit 
'^ade  by  Mr.  /.  W.  Johnson  should  be  read  for  the 
^ief  Commissioner. 

,  ^^ler  objected,  as  the  affidavit  was  made  by  Mr. 
^hn^on,  as  attorney  for  the  Union  Bank,  and  on  its 
^balf ,  and  that  as  the  Court  had  decided  that  the 
)ank  could  not  be  heard  by  counsel,  an  affidavit  by 
heir  attorney  should  not  be  allowed  to  be  read.  He 
ited  Ex  parte  Marx  (6). 

Per  Cm^m.  The  affidavit  not  having  been  filed 
in  behalf  of  the  respondent  cannot  be  used  by  him, 
mt  it  is  competent  to  Sir  W.  Manning  to  file 
t  himself  and  then  use  it,  as  it  is  properly  intituled 
Jid  sworn. 

The  affidavit  was  then  read  without  further  objection. 

The  arguments  on  the  main  points  sufficiently  appear 
rom  the  following  judgments : — 

Sir  James  Martin,  C.J.  By  the  original  Insolvency 
ict,  5  Vic,  No.  17,  some  things  were  authorised  to 
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^^75.  be  done  by  the  Chief  Commissioner  and  others  by  this 
Bxparu  Court  or  a  Judge.  By  an  Act  passed  many  years 
KMPiLL.  lo^^Q^^  26  Vic.,  No.  8,  it  was  provided  that  the  Com- 
missioner sitting  in  Insolvency  should  have  power  to 
do  some  acts  which  could  before  have  been  done  only 
by  the  Court  or  a  Judge.  This  jurisdiction  was  limited 
to  certain  matters  specified  in  the  4th  section  of  that 
Act,  amongst  others  the  approval  of  accounts  and  the 
confirmation  of  plans  of  distribution.  By  the  6th 
section  of  the  same  Act  the  official  assignees  were 
placed  under  the  control  of  the  Commissioner,  and  it 
was  provided  that  if  at  any  time  it  should  appear  to 
the  Commissioner  that  an  official  assignee  had  im- 
properly or  unnecessarily  incurred  costs  in  any  matter 
affecting  an  insolvent  estate,  he  might  disallow  the 
costs. 

Then  there  is  a  recent  Act,  38  Vic,  No.  1,  an  Act 
of  a. very  peculiar  character,  creating  a  jurisdiction 
unlike  anything  I  know  of.  By  the  1st  section  it  is 
enacted  that  "The  insolvency  jurisdiction  of  the 
Supreme  Court,  or  of  a  Judge  thereof,  shall  continue 
to  be  exercised  as  a  superior  Court  of  Record  of  Law 
and  Equity."  By  this  we  must  understand  that  the 
powers  which  continue  to  be  exercised  are  the  powers 
conferred  by  the  Act  25  Victoria  No.  8.  But  not  only 
is  the  increased  authority  continued,  but  still  larger 
powers  are  given  to  the  Commissioner.  But  the 
question  arises  in  what  way  the  powers  so  given  are 
to  be  exercised  by  him.  The  Act  says,  "  for  and  on 
behalf  of  the  Supreme  Court  or  a  Judge  thereof."  It 
is  difficult  to  understand  this  expression  "  for  and  on 
behalf."  A  Judge  can  only  act  on  behalf  of  the 
Court — his  acts  are  the  acts  of  the  Court;  but  the 
Act  does  not  make  the  Commissioner  a  Judge.  Is  it 
an  independent  and  inferior  jurisdiction,  or  is  it  a 
jurisdiction  similar  to  that  of  a  Judge  in  Chambers  ? 
The  thing  is  altogether  peculiar.  However,  as  to  the 
powers  of  the  Commissioner,  it  is  clear  that  he  has 
power  to  deal  with  the  approval  of  the  account,  that 
the  official  assignees  are  placed  under  his  control,  and 


Digitized  by 


Google 


CASES  AT   LAW. 

hat  he  can  disallow  costs  improperly  incurred.  Then, 
n  the  51st  section  of  the  first  Insolvency  Act  provision 
3  made  for  the  remuneration  of  the  official  assignees 
then  called  trustees).  I  have  no  doubt  that  an 
ssignee  is  not  entitled  to  pay  himself,  or  even  to  fix 
he  amount  of  his  remuneration.  The  Commissioner 
3  the  person  to  fix  it.  It  may  have  been  the  practice 
0  allow  a  certain  percentage ;  still  that  is  a  question 
or  the  Commissioner.  It  is  clear  beyond  all  doubt 
bat  an  official  assignee  cannot  fix  his  own  commission, 
t  was  clearly  within  the  jurisdiction  of  the  Commis- 
ioner  to  deal  with  the  £19.  Mr.  SempUl  was  not 
ntitled  to  that  without  the  approval  of  the  Commis- 
ioner. 

Then  as  to  the  costs — it  is  equally  clear  that  the 
)ommissioner  has  power  to  disallow  costs.  Whether 
be  sum  of  £38  was  improperly  incurred  or  not  was 

question  for  the  decision  of  the  Commissioner, 
ad  it  appears  to  me  that  he  had  a  right  to  investigate 
lie  matter  and  make  an  order  disallowing  these 
wo  sums  when  the  account  and  plan  of  distribu- 
on  were  before  him  for  confirmation.  But  then  the 
iommissioner  not  only  disallows  them,  but  makes 
a  order  for  repayment;  and  he  makes  this  order 
idicially  under  the  provisions  of  the  Acts,  and  not 
linisterially  or  officially,  without  calling  upon  Mr. 
empiU  to  shew  cause,  and  although  Mr.  SempiU  was 
lere  at  the  time  I  do  not  think  he  was  there  for  the 
urpose  of  shewing  cause.  The  Court  cannot  allow 
lis,  as  it  is  contrary  to  natural  justice.  This  Court 
'ould  not  act  in  the  same  way  itself  against  any  of 
•8  oflScers,  but  would  call  upon  them  to  shew  cause. 
^  to  the  direction  to  repay  the  money,  I  am  clear 
lat  the  Chief  Commissioner  was  wrong. 

Then  as  to  the  form  of  our  order.  Two  cases  (a) 
ave  been  referred  to  in  our  own  reports  in  which 
lis  Court  granted  a  prohibition  against  the  Com- 
lif^oner.    At  the  same  time,  in  those  cases.  Sir  Alfred 

M  Ex  parte  Frost,  10  S.C.R.  187  ;  Ex  parte  Mcllveen,  10  S.C.R. 
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^^75.         Stephen  expressed  doubts  as  to  whether  a  prohibition 
Expaaie      would  lie.     I  share  those  doubts.     I  think,  however, 

SeMPI  LtTi 

that  as  th'e  Chief  Commissioner  was  acting  for  and 
on  behalf  of  this  Court,  we  have  control  over  his 
order,  and  have  the  power  of  rescinding  it.  So  much 
of  the  order  as  directs  payment  into  the  bank  should 
be  rescinded. 

Haegrave,  J.  According  to  our  insolvency  law  in 
this  colony,  the  assignee  has  a  statutory  right  to 
remuneration.  In  England,  it  is  necessary  to  apply 
for  an  express  order.  Now,  when  a  right  is  given  by 
statute,  it  is  an  expression  of  the  will  of  the  Legisla- 
ture, and  should  be  respected.  I  do  not  think  a 
previous  assessment  is  necessary ;  but  after  the 
assignee  has  fixed  his  remuneration,  the  Commissioner 
may  assess  it,  and  reduce  it  down  to  nothing.  And  it 
is  quite  right  that  he  should  have  this  control.  But 
until  the  final  refusal  of  the  Commissioner  to  allow 
the  commission  the  assignee  had  a  right  to  retain  it. 
But  the  Commissioner  must  do  judicial  acts  in  a 
judicial  way,  and  not  act  like  a  bank  manager 
dismissing  a  clerk  without  any  reason  assigned.  He 
ought  clearly  to  have  called  upon  Mr.  SevipiU  to  shew 
cause  why  the  amount  should  not  be  disallowed.  I 
must  dissent  from  the  proposition  advanced  in 
argument,  that  a  Judge  can  have  judicial  knowledge 
of  accounts  which  have  been  before  him.  Things 
must  be  brought  before  him  by  parties  interested,  and 
in  due  course  of  law.  A  great  deal  has  been  said 
about  the  Act  38  Vic,  No.  1,  and  the  effect  which  it  has 
had  upon  the  position  of  the  Commissioner.  I  have 
read  it  with  great  care,  and  think  it  is  only  a  repetition 
of  the  law  as  it  stood  before  the  Act.  Before  that 
Act  there  were  two  decisions  of  this  Coui-t  which 
seemed  to  me  to  fix  the  prcwtice  of  the  Court  in  cases 
where  the  Commissioner  acts  against  the  principles  of 
natural  justice.  In  each  of  those  cases  a  prohibition 
was  granted.  Now  I  see  nothing  in  any  of  the 
sections  of  the  recent  Act  that  takes  away  our  juris- 
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diction  to  prohibit,  and  it  cannot  be  taken  away  except  1^75. 
by  express  words.  I  do  not  say  that  we  could  inter-  Exparu 
fere  with  the  decision  of  the  Commissioner  if  he  had 
given  it  after  due  notice  to  Mr.  SempUl.  I  concur 
with  his  Honor  the  Chief  Justice  as  to  the  order  we 
should  make,  though  I  would  have  preferred  to  let 
the  writ  of  prohibition  go  as  in  the  other  two  cases. 

Faucett,  J.  I  entirely  agree  in  thinking  that  the 
Chief  Commissioner  had  full  authority  to  deal  with 
the  subject-matter  of  the  two  sums.  I  think  he  had 
a  right  to  disallow  the  £38  for  costs,  though  I  would 
have  been  quite  satisfied  to  consider  the  creditors  not 
attending  the  meeting  when  called  as  an  assent  by 
them  to  the  account  and  plan  of  distribution.  They 
knew  what  the  meeting  was  called  for.  I  agree  that 
Mr.  SemjyiU  was  not  entitled  to  fix  the  sum  of 
£19  lis.  6d.,  still  less  to  retain  it,  without  assessment 
by  the  Commissioner.  I  should  be  sorry  to  see  it  the 
practice  of  official  assignees  to  do  so;  it  would  be 
a  very  bad  practice.  He  might  have  put  the  sum  he 
thought  he  was  entitled  to  into  the  account,  and  then 
the .  Commissioner  could  have  allowed  or  disallowed 
it  as  he  pleased,  but  he  ought  not  to  have'retained  it. 
I  therefore  think  that  the  Commissioner  was  quite 
right  in  disallowing  that  amount  without  further 
consideration.  The  Act  25  Vic,  No.  8,  gives  the  Com- 
missioner the  fullest  powers  over  official  assignees, 
and  I  think  it  was  his  duty  to  put  down  the  practice. 
Mr.  SempUl  ought  to  have  been  able  to  explain  and 
justify  every  item  of  the  account  when  they  came 
before  the  Commissioner  for  confirmation  without 
further  notice.  As  to  the  direction  for  the  repayment 
of  the  money,  I  concur  with  their  Honors  in  thinking 
that  that  part  of  the  order  should  not  have  been  made 
without  calling  on  Mr.  SempUl  to  shew  cause.  It  was 
an  order  that  the  official  assignee  might  reasonably 
not  have  expected  to  be  called  upon  to  meet  without 
notice.  This  Court  is  always  very  careful  in  making 
orders  for  the  repayment  of  money.     If  an  attorney 
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^^75.  (who  is  an  oflBcer  of  the  Court)  wrongfully  holds 
ExpaHe  money,  he  is  never  ordered  to  repay  it  in  the  first 
instance,  but  is  called  upon  to  shew  cause,  and  the 
same  course  ought  to  have  been  pursued  in  this  case. 

As  to  these  decisions,  I  should  be  better  pleased 
if  the  form  of  a  prohibition  had  not  been  adopted. 
Still,  we  might  have  been  bound  by  them  but  for  the 
Act  38  Vic,  No.  1.  It  is  an  Act  the  like  of  which 
we  have  never  seen.  The  acts  of  the  Chief  Com- 
missioner are  to  be  considered  as  acts  of  the  Court, 
,  but  yet  are  not  made  acts  of  the  Court.  He  is  not 
made  a  Judge  of  the  Court,  but  a  kind  of  judicial 
agent  acting  "  for  and  on  behalf  of  the  Court."  Can  a 
prohibition  go  to  restrain  what,  if  not  acts  of  this 
Court,  are  to  be  considered  as  its  acts  ?  It  might  be 
said  that  the  jurisdiction  is  inferior.  Still,  I  am 
unwilling  to  restrain  by  prohibition  an  act  which,  by 
statute,  has  to  be  taken  as  an  act  of  this  Court. 
There  is  no  analogy  in  the  case  of  the  District  Courts. 
They  are  clearly  inferior  Courts,  and  under  the  control 
of  the  Supreme  Court. 

Per  Cv/riam.  The  Chief  Commissioner  s  order,  so 
far  as  it  relates  to  the  direction  to  repay  the  money,  is 
set  aside,  but  without  costs. 
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De  Lissa  v.  Ashbb  and  Others  (a).  1875. 


Company — Retainer  qf  aolicitor — Personal  liability  of  promoters — 
Sstoppel. 

By  a  resolution  paiaed  at  a  meeting  of  the  promoters  of  a  projected 
company  the  plaintiff,  a  solicitor,  was  retained  to  draw  the  deed  of 
settlement  and  do  other  work  towards  its  incorporation.  The  defen- 
dants were  present  at  the  meeting,  and  were  subsequently  appointed, 
together  with  a  partner  of  the  plaintiff,  directors  of  the  company, 
the  plaintiff  being  appointed  its  solicitor.  The  original  prospectus 
contained  a  provision  that  all  the  preliminary  expenses  should  be 
paid  by  the  proprietors.  The  plaintiff  sent  his  bill  of  costs  to  the 
manager  of  the  company,  and  on  being  refused  payment,  sued  the 
defendants.    ■ 

Held  {ffargmve^  J.,  diasentiente)^  that  all  the  promoters  who 
were  present  at  the  meeting  at  which  the  plaintiff  was  retained 
were  personally  bound  by  their  resolution. 

Per  Hargrave,  J.  The  defendants  were  not  liable  on  the  resolu- 
tion unless  they  had  personally  assented  to  and  adopted  the  work 
done  by  the  plaintiff.    It  was  the  company  that  was  liable. 

Per  totam  curiam.  The  plaintiff  was  not  estopped  from  suing  the 
directors  of  a  company  because  he  had  previously  chosen  to  consider 
the  company  liable. 

Ty EW  TRIAL  MOTION.  The  action  was  tried  in 
August  last  before  Cheeke,  J.  It  was  brought  to 
recover  £71  18s.  8d.,  the  amount  of  the  plaintiffs  bill 
of  costs  for  work  done  in  procuring  the  incorporation 
and  formation  of  the  "  Morning  Star  Quartz  Mining 
Company"  (Limited).  It  appeared  that  Mr.  Levy, 
the  plaintiffs  partner,  in  1872  was  the  owner 
of  mining  property  at  Bendock,  in  Victoria,  close 
to  the  border  of  New  South  Wales.  A  prospectus 
was  issued  for  the  formation  of  a  company 
for  the  development  and  working  of  this  property. 
All  the  shares  were  subscribed  for,  and  a  meeting 
of  the  subscribers  was  held  on    the   5th   of    July, 

(a)  Before  Sir  Jamee  Martin,  C.  J.,  ffargrave,  J.,  and  Faueett,  J. 
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1^76.  1872.  The  defendants,  and  also  Mr.  Levy,  were  present 
D«  Lmsa  with  others,  and  the  following  resolutions  were  passed : 
AsHBR.  1-  That  the  company  be  formed  in  accordance  with  the 
printed  prospectua  2.  That  the  following  gentlemen, 
viz.,  Messrs.  M.  Aaher,  A.  Cohen,  M,  Gotch,  A.  OreviUe, 
D,  L.  Levy,  and  E.  Ray  be  requested  to  act  and  are 
hereby  elected  the  directors  of  the  company.  3.  That 
Messrs.  8,  Hoffaung  and  T.  Edens  be  the  trustees  of 
the  company.  4.  That  Mr.  A.  De  Lima  be  appointed 
the  solicitor  of  the  company.  The  appointment  was 
communicated  to  the  plaintiff,  and  he  was  requested  to 
draw  a  deed  of  settlement.  He  did  so,  and  performed 
other  work  to  the  knowledge  of  the  directors.  The 
company  was  afterwards  incorporated.  After  incor- 
poration a  bill  of  costs  against  the  company  was  sent 
to  the  legal  manager.  It  was  signed  by  the  plaintiff 
alone,  but  was  headed  "  The  Morning  Star  Company, 
to  Messrs.  Levy  and  De  Liasa."  Evidence  was  also 
given  that  part  of  the  work  was  done  by  the  clerks  in 
the  office  of  Messrs.  Levy  and  De  Lissa.  In  the  original 
prospectus  there  was  a  provision  that  the  preliminary 
expenses  were  to  be  paid  by  the  proprietors.  No 
evidence  was  given  for  the  defendants  at  the  trial. 
The  jury  found  a  verdict  for  the  defendants. 

The  grounds  on  which  the  rule  nisi  was  granted  on 
the  31st  August  last  were — 1.  That  the  Judge  mis- 
directed the  jury  in  telling  them  that  if  the  clerical 
part  of  the  work  was  done  in  the  office  of  the  plaintiff 
and  his  partner,  or  if  the  plaintiff's  partner  would 
share  in  any  profits  arising  from  the  performance  of 
the  work  in  question,  that  would  alter  the  right  of  the 
plaintiff  to  sue  by  himself,  whereas  the  Judge  should 
have  directed  that  the  contract  being  with  the  plaintiff 
he  could  sue  alone.  2.  That  the  Judge  misdirected  the 
jury  in  telling  them  that  it  was  for  them  to  determine 
whether  or  not  the  retainer  of  the  plaintiff  by  the 
defendants  and  the  others  present  at  the  meeting  was 
on  their  own  responsibility  or  on  the  responsibility 
only  of  the  company  to  be  incorporated.  3.  That  the 
Judge  ought  to  have  directed  the  jury  that  if  they 
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«rere  of  opinion  that  the  retainer  of  the  plaintiff  was  1875. 
proved,  it  must  be  the  retainer  of  the  persons  present  D«  Lissa 
^t  certain  meetings  and  could  not  be  that  of  the  com- 
pany subsequently  formed  and  incorporated,  and  that 
the  plaintiff  could,  therefore,  sue  any  of  those  persons. 
*•  That  the  Judge  misdirected  the  jury  in  telling  them 
khat  the  fact  of  the  plaintiff  applying  to  the  company 
after  its  incorporation  for  payment  might  affect  the 
plaintiffs  right  to  recover  in  this  action.  5.  That  the 
Judge  should  have  directed  the  jury  that  the  question 
of  giving  credit  to  the  company  could  not  arise  in  this 
action.    6.  That  the  verdict  was  against  evidence. 

Davis  and  Salomons  in  support  of  the  motion. 

Butler,  Q.C.,  for  defendant  Asher,  and  M,  H.  Stephen, 
for  defendant  Grevilley  shewed  cause. 

Sir  James  Martin,  C.J.  I  am  of  opinion  that  the 
company  not  being  in  existence  at  the  time  of  the 
resolution  appointing  Mr.  De  Lissa  attorney  for  the 
company,  the  defendants,  together  with  all  the  persons 
present  at  the  meeting  of  the  5th  July,  were  personally 
bound  by  that  resolution.  The  case  of  Kelner  v. 
Baxter  (a)  is  an  authority  clearly  in  point.  They 
were  bound^  nOt  because  they  were  members  of  a  com* 
mittee  which  passed  the  resolution,  but  because  they 
acted  themselves.  Even  if  the  proprietors  were  to  pay 
the  preliminary  expenses,  and  if  the  costs  of  preparing 
the  deed  of  settlement  were  preliminary  expenses,  still 
that  was  an  arrangement  between  the  defendants  and 
the  proprietors  with  which  the  plaintiff  has  nothing 
bo  do.  He  was  employed  by  the  defendants  and  not 
by  the  proprietors,  and  could  not  bring  an  action 
against  the  latter.  Then  it  is  said  that  the  plaintiffs 
application  to  the  company  for  payment  was  evidence 
that  he  looked  to  it,  and  not  the  defendants  personally, 
for  payment,  and  that  he  is  estopped  from  proceeding 
now  against  the  defendants.  But  Scott  v.  Lord  Ebwry 
(6)  is  a  distinct  authority  that  an  abortive  attempt  to 

(o)  L.  R.  2  C.  P.  182.  (6)  L.  R.  2  C.  P.  255. 
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obtain  his  debt  from  the  company  will  not  preclude 
him  from  suing  the  defendants  afterwards.  There  is 
clear  and  uncontradicted  evidence  that  Mr.  De  Lissa 
was  retained  as  attorney  by  these  defendants,  and  1 
think  the  verdict  was  demonstrably  wrong.  The  ques- 
tion will  still  remain  for  the  jury  whether  he  did  the 
work  for  which  he  was  employed.  As  to  the  summing 
up  of  the  Judge  who  presided  at  the  trial,  the  directions 
complained  of  in  the  first  two  grounds  were,  in  my 
opinion,  wrong,  if  the  Judge  so  directed. 

Hargrave,  J.  I  am  of  opinion  that  the  minute  of 
the  resolution  of  the  5th  of  July  is  not,  of  itself, 
sufficient  evidence  of  a  contract  with  the  plaintiflF. 
It  is  not  only  necessary  that  parties  should  have 
passed  a  resolution  retaining  the  plaintiff — ^they  must 
have  personally  assented  to  and  adopted  the  work 
from  time  to  time  done  by  him.  Now,  after  the 
appointment  of  Mr.  De  Lissa,  which  was  the  first  step 
in  the  retainer,  it  appears  that  he  had  no  dealings 
whatever  with  the  defendants  in  their  individual 
capacity ;  he  always  went  to  and  consulted  the  legal 
manager  and  was  instructed  by  him.  The  legal  manager 
was  the  representative,  not  of  the  defendants,  but  of 
the  company.  The  minute-book  was  the  book  of  the 
company,  and  the  defendants  clearly  acted  on  behalf 
of  the  company.  The  judgment  of  Chief  Justice 
Cockbwm  in  the  case  of  Dutton  v.  Marsh  (a),  shews 
that,  if  persons  do  acts  for  and  on  behalf  of  a  company, 
the  company,  and  not  the  individuals,  are  liable.  The 
jury  must  be  satisfied  that  the  defendants  intended  to 
make  themselves  personally  liable,  and  the  burden  of 
proving  this  lay  on  the  plaintiff  Here  there  is  abso- 
lutely no  evidence  that  the  defendants  held  themselves 
out  as  personally  liable,  and  it  is  difficult  to  conceive 
how  the  jury  under  all  the  circumstances  of  the  case 
could  have  found  a  different  verdict.  As  to  the  direc- 
tions of  the  Judge  at  the  trial,  they  were  all  sub- 
stantially right. 

(a)  L.  R.  6  Q.  B.  361,  364. 
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Faucett,  J.  I  do  not  think  that  the  misdirections 
omplained  of  bad  much  influence  on  the  verdict.  As 
0  the  objections  taken  in  the  second  ground,  the 
rinciple  that  Mr.  De  Lissa  could  sue  alone,  seemed  to 
ave  been  admitted  at  the  trial.  But  with  every 
esire  to  support  the  verdict  of  a  jury  when  the  facts 
ave  been  fairly  placed  before  them,  I  find  it  most 
ifficult  to  support  this  verdict.  The  plaintiff  was 
ppointed  at  a  meeting  of  the  promoters  of- a  company 
^hich  they  were  endeavouring  to  form,  and  was  not 
ben  in  existence.  The  defendants  were  present  and 
ook  a  part  in  the  proceedings.  I  agree  with  Mr. 
ustice  Hargrave,  that  not  only  must  there  be  an 
ppointment,  but  the  work  must  be  done  for  and  with 
lie  approval  of  the  persons  sought  to  be  charged, 
lut  here  the  deed  of  settlement  was  prepared  by  the 
laintiff,  submitted  to  and  approved  by  those  present 
t  a  meeting,  amongst  others  the  two  defendants, 
'his  was  a  distinct  adoption  of  the  work  done.  So 
ar  then  as  that  work  was  concerned  there  can  be  no 
uestion  about  the  retainer.  Then  there  is  nothing  to 
hew  that  Mr.  De  Lissa  undertook  this  work  on  the 
esponsibility  of  any  one  but  the  persons  present  at 
be  meeting,  or  that  he  looked  to  any  others  to  pay 
im.  If  an  agreement  to  look  to  the  company  were 
►roved  it  would  alter  the  case,  but  there  was  absolutely 
0  evidence  of  anything  of  the  kind.  The  plaintiflTs 
vidence  was  clear,  and  uncontradicted  by  the  defen- 
ants.  As  to  the  clause  in  the  prospectus  about 
reliminary  expenses,  that  might  apply  to  shareholders 
nter  se,  but  not  to  people  who  did  work  for  the 
ompany.  Some  diflSculty  has  been  introduced  into 
his  case  by  the  authority  of  Lake  v.  Duke  of  Argyll 
a),  which  was  relied  upon  by  .the  defendants.  At 
irst  sight  it  seemed  to  the  point,  but  its  authority 
yas  diminished  on  finding  that  two  directly  opposite 
verdicts  in  the  same  case  were  upheld.  In  this  case 
here  was  no  evidence  to  contradict  the  evidence  of 
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the  appointment,  and  the  work  done  under  that  ap- 

pointment,.and  approved  by  the  defendants  personally. 

There   was,  therefore,  no   evidence   to    support    the 

verdict. 

RvZe  absolute ;  costs  to  abide 
the  event;  costs  of  this 
motion  to  be  plaintiff's 
costs  in  the  cause. 


Note. — There  was  a  second  trial  and  the  jury  again 
found  for  the  defendants,  and  the  Court,  on  application 
for  a  rule  on  the  ground  that  the  verdict  was  against 
evidence,  refused  the  rule. — S.M.H.,  9th  June,  1875. 


1876. 


March  26. 


Ex  parte  Read  (a)  (6). 

Munidpalitits  Act,  1867  (31  Vic.  No:  12),  sections  23, 28,  99— OtM/45r 
— Readjustment  of  wards — Position  of  aldennen, 

8.  was  one  of  six  aldermen  who  represented  two  wards  in  the 
borough  of  R.  By  readjustment  under  section  23  the  borough  was 
divided  into  three  wards.  The  ward  which  S.  represented  was 
altered  by  the  readjustment. 

Held  {Hargrave,  J.,  dissentiente),  that  S,  (it  not  being  his  turn  to 
retire)  remained  an  alderman,  though  the  ward  for  which  he  had 
been  elected  was  no  longer  in  existence,  and  that  as  he  had  no  notice 
of  the  mayoral  election,  that  election  was  void. 

CfALOMONS  had  obtained  a  rule,  under  section  99  of 
^  the  Municipalities  Act  of  1867  (31  Vic,  No  12). 
calling  upon  Butchart,  Mayor  of  Randwick,  to  shew 
cause  why  he  should  not  be  ousted  from  his  olBGice. 

(a)  Revised  for  Browning's  Municipalities  Act  by  the  late  Mr. 
George  Knox. 

(6)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Faucett,  J. 
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y  proclamation  under  section  23  of  the  same  Act 
thorough  of  R.,  which  consisted  of  the  two  wards 
t.  and  Coogee,  was  divided  into  three  wards,  viz. : 
die,  West  and  Coogee  wards,  the  latter  remaining 
I'fcored.  At  the  time  of  this  readjustment,  Stutch- 
y,  Watkins  and  Yeo  were  the  aldermen  for  R. 
d.  At  the  next  annual  election  (F.  retiring  ac- 
Lirkg  to  the  Act  and  being  a  candidate  for  one  of 
now  wards)  notices  were  issued  for  the  election  of 
srx  aldermen,  one  for  Coogee  (in  the  place  of  the 
iTOian  for  that  ward  who  was  retiring),  and  three 
e3-ch  of  the  wards  Middle  and  West  S.  was  also 
a.Tadidate,  but  afterwards,  claiming  to  retain  his 
o  in  spite  of  the  readjustment,  retired,  when  it  was 
t£cte  for  another  nomination  to  be  made.  Six  were 
^^<1 — one  for  Coogee  ward,  three  for  one  of  the  new 
^  ^  and  two  for  the  other.  To  the  next  meeting, 
^or  the  election  of  a  mayor,  S.  was  not  summoned. 

^f^omons  now  moved  to  make  the  rule  absolute, 
•^^^ntended  that  8,  was  not  ousted  by  the  proclama- 
^^^d  readjustment ;  that  he  ought  to  have  had  due 
*^^e  (section  104);  and  Uiat  consequently  the  election 
i  ^he  mayor  (Butchart)  was  void.  By  section  29,  all 
aldermen  hold  oflBce  until  their  successors  are  ap- 
(ointed. 

BvUler,  Q.C.  (who  with  M.  H.  Stephen  appeared  to 
bew  cause),  argued  that  as  the  old  Randwick  ward 
^as  abolished,  the  three  aldermen  went  with  it ;  that 
le  29th  section  did  not  apply ;  and  he  referred  to 
om.  Dig.  4,  375,  and  Ex  parte  Ashworih  (a),  in  which 
was  decided  that  on  the  application  to  try  the  validity 

the  election  of  a  mayor  the  validity  of  the  election 
the  alderman  could  not  be  questioned. 

Sir  James  Martin,  C.J.  We  are  asked  to  oust  the 
lyor  on  the  ground  that  his  election  was  illegal,  as 
tice  was  not  sent  to  all   the  aldermen.     Section 

(a)  6  S.  C.  R.  239. 
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28,  which  is  the  principal  one  we  have  to  consider,  is 
very  badly  drawn.  I  am  of  opinion  that  S.  was  an 
alderman  and  ought  to  have  received  notice.  In  the 
case  of  The  Municipality  ofBathurst  v.  Ashworik  (6), 
Stephen,  C.J.,  said :  '*  Those  elected  have  a  right  to 
serve  during  this  period  (three  years)  unless  the  right 
is  taken  away  by  the  statute."  There  is  nothing  in 
this  Act  which  deprives  8.  of  his  position.  He  ought 
to  have  been  summoned,  and  as  he  was  not,  the  rule 
must  be  made  absolute. 

Hargrave,  J.  I  think  that  the  rule  should  be 
discharged.  The  proclamation  must  be  read  as  part 
of  the  statute.  The  old  wards  ceased  to  exist,  aad  six 
new  aldermen  had  to  be  elected  for  the  two  new 
wards.  The  MunicipcUity  oj  Bathurat  v.  Aahworth  (a) 
is  upon  section  26  of  the  old  Act  of  1858,  and  if  it 
apply  at  all,  applies  only  to  the  case  of  municipalities 
divided  for  the  first  time. 

Faucett,  J.  I  am  forced  to  the  conclusion  that  S. 
remained  an  alderman.  The  principle  of  continuance 
is  kept  in  view  throughout  the  Act.  Section  85 
provides  for  the  election  of  "additional  aldermen" 
when  readjustment  has  taken  place.  We  must  con- 
strue the  Act  so  as  to  preserve,  not  destroy,  the 
corporation. 

Rule  absolute  without  costs, 

{a)  6  S.  C.  R.  6. 
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Junes, 


Sawyer  v.  Golding  (a)  (6).  1876. 

LimUcUiona  (Stalute  of }—Non'U8er— Adverse  po99tS8wn, 

'^^•user  for  the  time  specified  in  the  Statute  of  Limitations  is 
^afficient  of  itself  to  oust  the  owner  by  title.     There  must  not 

!i^^  be  an  absence  of  possession  by  the  person  who  had  the  right, 

bat  also  actual  possession  by  another. 

Smith  V.  lAoyd  (c)  followed. 

"P JECTMENT.  The  action  was  tried  at  the  Circuit 
Court  at  Dubbo  before  Sit*  Alfred  Stephen  (as 
acting  Judge  of  the  Supreme  Court)  and  a  jury.  The 
plaintiff  sought  to  recover  possession  of  a  half-acre 
allotment  in  the  town  of  Dubbo.  Verdict  for  the 
plaintiff. 

PUcher,  for  the  defendant,  now  moved  for  a  rule 
nid  for  a  new  trial  on  the  ground  of  misdirection. 
The  evidence  shewed  that  the  plaintiff  was  heir  at  law 
of  the  original  grantee  from  the  Crown.  The  grantee 
went  into  possession  for  a  short  time,  but  did  not  after- 
wards continue  upon  the  land.  He  died  more  than 
twenty  years  before  the  action  was  brought,  and  the 
plaintiff,  his  son,  had  never  gone  into  possession.  Sir 
Alfred  Stephen  ruled  that  the  Statute  of  Limitations 
liad  not  begun  to  run  against  the  grantee  and  conse- 
quently his  heir  at  law  before  his  death,  inasmuch  as 
though  he  had  been  out  of  possession,  there  was  no 
evidence  of  any  possession  by  anyone  else. 

The  Court  unanimously  refused  the  rule  on  the 
authority  of  Smith  v.  Lloyd  (c).     It  was  settled  law 
that  mere  non-user  for  any  length  of  time  was  not . 
enough  to  oust  an  owner  of  his  right.     There  must  be 

{a)  Before  Sir  James  Martin^  C.J.,  Margrave j  J.,  and  FaueeU,  J. 
(ft)  See  now  Trustees  and  Agency  Co.  v.  Shorty  9  N.  S.  W.  L.  R. 
409.  (c)  23  L.  J.  Kx.  194 
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not  only  an  absence  of  possession  by  the  person  who 

Sawyer      has  the  right,  but  also  actual  possession  by  another. 

QoLDiNo.      I*  was  only  reasonable  that  if  no  one  else  was  in  actual 

possession,  the  original  owner  should  be  held  to  be  still 


Hargrave,  J.,  gave  an  additional  reason  for  refusing 
the  rule,  namely,  that  rules  nisi  affecting  questions  of 
real  property  should  not  be  readily  granted,  as  tending 
to  throw  doubt  on  titles. 

Rule  refused. 


1876. 


June  II. 


The  Queen  v.  Livingstone  (a). 

CrimincU  law — False  pretences. 

Priaoner  wrote  a  letter  to  ilf.  <£;  Co,  under  instructions  from  his 
employer,  (7.,  who  could  not  write,  but  without  Cs  authority  or 
knowledge  inserted  the  false  pretence  by  means  of  which  he  obtained 
money  from  Jf.  <k  Go.     G.  signed  the  letter. 

Heldt  that  prisoner  was  rightly  convicted  of  obtaining  money  by 
false  pretences. 

pROWN  CASE  RESERVED.  The  prisoner  was 
convicted  before  Hargravey  J.,  of  obtaining  money 
,  by  false  pretences.  It  appeared  that  he  had  been  in 
the  employ  of  a  Mr.  Gostigan,  who  could  write  no  more 
than  his  name.  Costigan  told  him  to  write  a  letter  to 
Messrs.  Mart  &  Go.  about  some  wool.  The  prisoner 
added,  without  authority,  a  recjuest  that  Messrs.  Mori 
Jk  Go.  would  make  an  advance  on  the  wool  and  pay  it 
to  him  (prisoner).  Gostigan  signed  the  letter  without 
knowing  the  contents.  The  prisoner  went  to  Messrs. 
Mort  ic  Go,  and  obtained  money  on  the  credit  of  the 
letter. 

(a)  Before  Sir  James  Martin,  C.J.,  Margrave,  J.,  and  Faucett,  J. 
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W.  J.  Foster,  for  the  Crown,  was  not  called  upon.  1878. 

No  appearance  for  prisoner.  ^^'  Qubbn 


The  Court  upheld  the  conviction.  The  case  was 
too  clear  for  argument.  The  representation  that 
Gostigaii  had  authorised  the  defendant  to  receive  the 
money  was  a  sufficient  false  pretence  within  the  statute, 
notwithstanding  that  Costigan  had  signed  the  letter  by 
which  the  false  pretence  was  made. 

Conviction  ajffirmed. 


V, 
LiVEKOSTONE. 


Ex  parte  Mullens,  (a)  1875. 


Lcvndlord  and  tenatU — TenemeiUs  Act  (17  Ftc,  -Yo,  10,  section  2) —        Jwte2S, 
WarratU  0/ possession — Signature — A  meiidment. 

A  case  under  the  Tenements  Act,  17  Vic,  No.  10,  section  2,  was 
heard  before  and  decided  by  five  magistrates,  but  the  warrant  of 
possession  was  signed  by  only  two  of  them. 

Held^  on  motion  for  prohibition,  that  the  rule  ni*ii  must  go  on  the 
ground  that  the  warrant  was  not  under  the  Lands  of  a  majority  of 
the  adjudicating  Justices,  but  that  the  other  adjudicating  magistrates 
might  sign  the  warrant  at  any  time  before  the  rule  was  made 
absolute,  and  the  warrant  thus  amended  would  be  valid. 

QfALOMONS  moved  for  a  rule  nisi  for  a  prohibition 

directed   to  the  Bench  of   Magistrates  at  the 

Central   Police    Court,   to  stay  further  proceedings 

under  a  warrant  of  possession  issued  by  virtue  of  the 

Act. 

It  was  stated  that  the  complaint  was  made  by  a 
Mrs.  Murgatroyd,  who  claimed  to  be  entitled  to  the 
possession  of  the  house  in  question,  which  was  occupied 
by  Mullens;  that  MvUens  had  originally  taken  the 
house  from  one  Copas ;  that  since  Gopas'  death,  rent 
had  been  paid  to  Mrs.  Murgatroyd  upon  her  represen- 
tation that  the  property  had  been  conveyed  to  her  by 
Copas ;  that  Copas  had  died,  leaving  all  his  real  pro- 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrace,  J.,  and  Fancett,  J. 
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perty  to  trustees,  and  that  no  deed  of  gift  to  the  com- 
plainant had  been  executed ;  that  the  complaint  was 
heard  before  five  magistrates,  and  that  two  only  had 
signed  the  warrant  of  possession.  The  Act  provides  that 
"  it  shall  be  lawful  for  the  said  Justices,  or  a  majority 
of  them,  unless  reasonable  cause  shall  be  shewn  or  shall 
appear  to  them  to  the  contrary,  to  adjudge  the  landlord 
entitled  to  possession,  .  .  .  and  to  issue  a  warrant 
under  their  hands*'  It  was  now  contended  for  the 
applicant : — 1.  That  two  not  being  a  majority  of  five, 
and  the  warrant  being  only  signed  by  two  Justices,  it 
was  invalid ;  and  2,  that  there  was  no  evidence  that 
Mrs.  Murgatroyd  was  the  landlord,  as  an  attornment 
and  payment  of  rent  by  mistake  would  not  constitute 
a  tenancy. 

Sir  James  Martin,  C.J.,  thought  that  the  rule  should 
go  on  the  first  ground  only.  The  warrant  did  not 
appear  to  be  under  the  hands  of  the  Justices  who 
adjudicated,  or  a  majority  of  them.  When  the  time 
came  for  arguing  the  rule  the  matter  might  easily  be 
set  right  by  another  Justice  of  the  Peace  adding  his 
signature. 

Hahgbave,  J.,  was  of  opinion,  while  agreeing  that  the 
warrant  ought  to  be  signed  by  a  majority,  that  it  was 
such  a  trifling  matter  and  the  amount  involved  so 
small,  and  the  warrant  so  easily  amendable,  that  there 
ought  to  be  no  prohibition. 

Faucett,  J.,  thought  it  was  quite  clear  that  the 
warrant  could  be  signed  by  the  magistrate  at  any 
time,  but  he  felt  reluctantly  compelled  to  grant  the 
rule,  as  the  warrant  had  not  yet  been  so  signed. 

Per  totam  curiam.  It  was  for  the  Justices  to 
decide  whether  the  attornment  was  made  by  mistake 
or  with  the  intention  of  creating  a  tenancy,  and  that 
the  Court  would  not  interfere  with  their  decision. 

Rule  niai  granted  on  the  \st  point. 
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Knox  v.  Brotherton.  (a)  1875. 

^  September  17. 

mdhrd  and  tenant — Fixtures,  on  land  leased  from  the  Grovm  and 

amditionally  purchased —  Wire  fencing . 

Fhe  plaintiffs  were  lessees  under  the  Crown  of  a  station  whereon 
iy  had  erected  a  line  of  fencing,  which  fencing  consisted  of  wooden 
sts  let  into  the  soil  in  the  ordinary  way,  of  six  wires  passing 
'ough  holes  in  the  posts,  tightened  at  intervals  by  wooden  plugs, 
cl  twisted  round  some  of  the  posts.  There  was  also  a  wooden  rail 
tiog  on  the  top  of  the  posts.  The  defendant  conditionally 
rchased  the  land  on  which  the  fencing  rested,  and  proceeded  to 
le  the  posts  down  and  pull  down  the  wires.  In  an  action  of 
ver  for  the  wire,  held  {Faucett^  J.,  dissentiente),  that  the  wire 
med  part  of  the  fencing  and  was  a  fixture. 

DISTRICT  COURT  APPEAL.  This  was  a  case  on 
appeal  from  the  Southern  District  Court  holden 
Burrowa.  Edward  Knox  and  Sir  Charles  Nicholson, 
irt.,  the  executors  of  the  last  will  and  testament  of 
verin  Kanute  Salting]  were  the  plaintifls;  and  John 
"otherton  was  the  defendant.  The  case  was  as 
Hows : — 

"This  is  an  action  of  trover  and  detinue  for  the 
Qvei^sion  and  detention  of  a  quantity  of  fencing  wire, 
"The  plaintiffs  are  the  lessees  under  the  Crown  of 
e  Cunningham  Creek  station  or  run  in  the  Lachlan 
strict,  and  had  erected  a  line  of  fencing  thereon, 
lich  fencing  consisted  of  wooden  posts  let  into  the 
il  in  the  ordinary  way,  of  six  wires  passing  through 
les  in  the  posts,  tightened  at  intervals  by  wooden 
ugs  and  twisted  round  some  of  the  posts.  There  was 
JO  a  wooden  rail  resting  on  the  top  of  the  posts. 
"Subsequently  to  the  erection  of  this  fence,  the 
fendant  conditionally  purchased  from  the  Crown 
ider  the  13th  and  21st  sections  of  the  Crown  Lands 
ienation  Act  of  1861,  the  land  on  which  the  fencing 

*)  Before  Sir  Janiea  Mariiuy  C.J.,  Hargrave,  J.,  and  Fatuielt,  J. 
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stood,  and  proceeded  to  pull  down  many  of  the  posts, 
and  pulled  down  and  broke  a  number  of  the  wires,  so 
that  they  hung  loose  on  the  posts,  and  on  the  ground 
itself.  At  the  same  time  the  defendant  loosened  the 
remaining  posts,  so  that  they  could  be  easily  lifted  out 
of  the  ground  or  holes  in  which  they  stood. 

"  The  defendant  then  claimed  the  whole  of  the  wire 
as  his  own  property  by  virtue  of  his  conditional  pur- 
chase, removed  part  of  the  wire  from  the  ground, 
applied  it  to  his  own  use,  and  refused  to  restore  it  to 
the  plaintiffs  when  called  upon  to  do  so  by  their  agent 
or  superintendent;  and  also  refused  either  to  deliver 
to  that  agent,  or  to  permit  him  to  take  the  remainder 
of  the  wire  when  he  attended  on  the  ground  for  that 
purpose,  pursuant  to  notice  served  on  the  defendant. 

"  The  plaintiffs  proved  the  facts  which  I  have  stated 
and  also  proved  that,  had  the  defendant  permitted,  the 
wire  could  have  been  very  readily  removed  by  their 
agent,  without  injury  to  the  posts  which  remained,  or 
disturbance  to  the  land  ;  that  the  value  of  the  wire 
thus  removed,  detained,  and  withheld  by  the  defendant 
(after  due  demand  upon  him  for  it)  .was  £32 ;  that  the 
value  of  the  entire  fence,  posts,  top-i*ails,  and  wires,  at 
the  time  of  the  conditional  purchase,  was  £61  12s.,  and 
that  that  sum  represented  the  extent  of  the  improve- 
ments which  the  plaintiff  had  erected  on  the  land 
upon  which^  the  fence  stood — and  which  land  the 
defendant  had  subsequently  selected,  or  conditionally 
purchased.  The  land  thus  conditionally  purchased 
by  the  defendant  consisted  in  all  of  a  block  of  320 
acres,  upon  which  the  defendant  paid  £80;  and  the 
fencing  (the  wire  portion  of  which  was  the  subject  of 
this  fiction)  extended  across  the  block. 

"The  defendant  contended  that  the  wire  was  a 
fixture  attached  to  the  land  conditionally  purchased, 
and  that  therefore,  as  well  as  under  the  operation  of 
the  Crown  Lands  Alienation  Act,  it  passed  with  the 
freehold  to  him,  and  that  the  plaintifls  could  not 
maintain  either  trover  or  detinue  in  respect  of  it ;  and 
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as   the   land    conditionally   purchased    did   not         ^875. 
lin  improvements  to  the  amount  of  £1  an  acre,  the        Knox 
idant  as  such  conditional  purchaser  acquired  the  Brothebton. 
property  in  any  improvements  which  were  on  the 

[Tie  learned  Judge  held  that  on  the  facts  proved 
ler  the  law  of  fixtures,  nor  the  Land  Act,  justified 
conversion  or  detention  of  the  wire  by  the  defen- 
,  and  that  the  defendant  was  answerable  to  the 
itiffs  for  the  value  of  same,  with  moderate  damages; 
bis  Honor  accordingly  found  a  verdict  for  the 
Itiffs  in  £40. 

rhe  defendant  now  appeals  from  the  said  judgment, 
bbe  question  for  the  opinion  of  the  Supreme  Court 
as  his  Honor  wrong  in  so  deciding?" 

xvis,  for  the  appellant. 

iloTfioiiSj  for  the  respondents. 

r  James  Martin,  C.J.  But  for  the  passing  of  the 
it  Amending  Land  Act  (a)  our  decision  in  this  case 
Id  probably  be  of  great  importance  as  to  the  rights 
enants  of  Crown  lands,  as  it  would  involve  the 
b  of  such  tenants  to  remove  any  fence  which  they 
it  have  erected  at  any  time  during  their  tenancy, 
juestions  of  that  kind  are  now  settled  by  the  40th 
on  of  the  recent  Act.  It  is  contended  here  that  a 
litional  purchaser  is  entitled  to  any  fence  he  may 
on  the  land  he  so  purchases.  On  the  other  side, 
intention  is  that  the  fence,  if  removable  without 
•ing  the  soil,  may  be  removed  by  the  Crown  lessee. 
.  is  impossible  to  reconcile  all  of  the  ca^sfes 
:h  have  been  decided  as  to  fixtures.  On  no 
eh  of  the  law  are  there  found  so  many  decisions, 
r  of  which  on  one  point  or  another  are  conflicting. 
Qodem  times  the  law  of  fixtures  has  been  very 
i\y  developed,  and  principles  have  been  laid  down 

39  Vic,  No.  13.  See  now  aectioir  44  of  63  Vic,  No.  21, 
cing  section  41  of  48  Vic,  No.  18  (repealed). 
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which  were  not  known  a  century  ago,  and  the  appli- 
cation of  those  principles  is  extremely  diflBcult.  Some 
of  them,  however,  are  clear:  Where  a  tenant  erects 
any  structures  on  the  freehold  without  annexing  them 
thereto,  they  may  be  removed.  Wherever  the  struc- 
ture is  not  aflBxed  or  let  into  the  soil  it  is  removable. 
At  times,  however,  he  may  remove  what  is  let  into  the 
soil,  or  aflBxed  to  the  freehold — as  an  anchor  let  into 
the  soil,  or  a  carpet  nailed  down  to  a  floor,  or  in  fact 
anything  which  is  obviously  so  aflSxed  for  a  mere 
temporary  purpose.  So  machinery  screwed  to  a  floor 
has  been  held  to  be  removable,  though  the  same  kind 
of  property  if  nailed  down  has  been  held  to  be  a 
fixture.  Again,  other  principles  obtain  between  mort- 
gagor and  mortgagee,  vendor  and  purchaser,  and  land- 
lord and  tenant.  As  a  general  rule,  all  things  are 
removable  if  not  let  into  the  soil,  an  exception  'being 
made  in  favour  of  trade  fixtures. 

The  fence  here  in  question  consisted  of  posts  let 
into  the  soil,  connected  with  a  top  rail,  parallel  with 
which  at  equal  intervals  four  or  five  wires  ran  through 
the  posts.  The  whole  constituted  one  structure,  and 
was  annexed  to  the  freehold  by  the  posts  being  let 
into  the  soil.  The  fence  was  not  only  resting  on  the 
surface  of  the  ground  as  a  chock  and  log  fence,  or  a 
fence  composed  of  logs  resting  one  on  the  other,  but 
every  part  of  this  fence  was  annexed  to  the  soil.  It 
cannot  be  said  that  the  top  rails  were  not  so  annexed 
though  in  fact  they  did  not  touch  the  soil,  as  the  posts 
on  which  they  rested  were  clearly  so  annexed.  The 
portions  of  the  structure  cannot  be  separated  in  that 
way.  K  that  coujd  be  done  the  only  part  of  a  house, 
or  €my  other  structure  aflSxed  to  the  freehold,  would 
be  the  foundations,  or  that  part  which  in  fact  touched 
the  soil.  The  whole  of  this  fence  then  was  aflSxed  to 
the  soil  by  the  posts  being  let  in  as  described.  It  was, 
therefore,  a  part  of  the  freehold — not  the  posts  alone, 
but  also  the  top  rails  and  wires — that  being  so, 
according  to  the  words  in  one  of  the  cases,  the  lassee 
"  could  not  remove  it  or  any  part  of  it."     From  that  it 
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ws  that  the  fence  was  not  removable  by  the  lessee         ^^75. 
8s  it  was  a  trade  fixture.  Knox 

I  the  note  to  Elwes  v.  Maw  (a),  in  Smith's  Leading  brotherton. 
«,  it  appears  that  Mr.  Smith  and  other  learned 
ers  seemed  to  tl;iink  that  Lord  Ellenborough  in 
judgment  was  hardly  justified  in  extending  the 
Igence  to  trade  fixtures  only,  but  that  he  should 
have  included  agricultural  fixtures.  The  next 
tion,  then,  is — Was  it  a  fixture  put  up  for  the 
)Ose  of  trade  ?  To  me  it  does  not  appear  that  it 
so  erected;  it  was  rather  put  up  for  improving 
inheritance — for  the  sake  of  enabling  the  lessee 
better  to  enjoy  and  occupy  the  soil,  and  not  only 
I  temporary  purpose ;  and  so  it  comes  within  the 
s  of  HellaweU  v.  Eastwood  (6),  and  HoUaiid  v. 
^gson  (c).  The  fact  that  the  wire  could  be  easily 
oved  from  the  posts  without  injury  to  them  does 
assist  the  plaintiff.  The  questions  are — 1.  Was  it 
ched  to  the  freehold  ?  2.  Could  it  be  removed 
lout  injury  to  the  soil  and  without  injury  to  itself 
L  fence  ?  Though  necessarily  the  last  part  of  the 
nd  question  does  not  always  apply.  It  has  been 
I  that  a  building  such  as  a  bam  or  a  house  could 
be  taken  to  pieces  to  be  removed,  but  an  engine  or 
jdstead  might  be  taken  to  pieces.  I  am  of  opinion 
r  this  fence  was  attached  to  the  freehold,  and  that 
ras  therefore  a  fixture,  and  was  not  removable 
er  wholly  or  in  part.  The  ruling  of  the  District 
rt  Judge  was  therefore  erroneous,  and  the  verdict 
t  be  entered  for  the  defendant. 

Lajrgrave,  J.  I  concur  with  the  Chief  Justice  except 
» I  am  of  opinion  that  Lord  Ellenborough  was  fully 
ified  in  restricting  the  indulgence  to  trade  fixtures, 
Jtogether  different  principles  and  very  different 
omstances  arise  in  questions  where  disputes  arise 
at  o/gricuitv/ral  fixtures. 

'aucett,  J.  I  regret  that  I  c«mnot  concur.  I  am 
Dpinion  that  the  Judge  of  the  District  Court  was 
o)  3  East  28.         (6)  6  Exoh.  295.         (c)  L.  R.  7,  C.  P.  328. 
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right,  and  that  the  wire  was  not  a  fixture,  but  was  a 
proper  matter  for  an  action  of  trover.  I  do  not  differ 
with  the  principles  of  law  laid  down,  but  only  as  to 
their  application  to  the  circumstances  of  the  present 
case.  It  is  certain  that  if  the  law  of  fixtures  were  now 
to  be  decided  de  novo,  many  of  the  decisions  would  be 
different,  and  the  principles  would  be  more  clearly  laid 
down,  and  would  be  less  conflicting.  There  is  no 
reason  why  the  same  principles  anc'  rules  should  not 
obtain  for  trade  and  agricultural  fixtures ;  in  each 
case  they  are  erected  for  the  sake  of  carrying  on 
operations  and  making  money.  Fixtures  have  been 
defined  as  things  affixed  to  the  freehold  as  permanent 
improvements  to  the  land.  What,  then,  is  a  permanent 
improvement?  Improvements  such  as  enhance  the 
value  of  the  land,  and  in  such  improvements  when 
erected  on  the  freehold  the  lessee  loses  all  the  property. 
They  belong  to  the  owner  of  the  fee.  In  this  case,  this 
fence,  if  it  be  a  fixture,  passed  to  the  Crown,  and  to 
the  conditional  purchaser  from  the  Crown.  For  in 
purchasing  the  freehold  he  also  purchases  all  that  is 
thereon.  That  an  ordinary  fence  is  part  of  the  freehold 
is  admitted.  Some  parts  of  this  fence,  J  think,  were 
fixtures ;  but  I  do  not  think  that  the  wires  which  ran 
through  the  posts  and  could  be  easily  removed  came 
under  that  head.  The  evidence  that  the  wire  could  be 
removed  without  injury  to  the  posts  is  clear,  and  this 
case  is  brought  within  those  cases  where  foundations 
are  affixed  to  the  soil  and  other  things  are  supported 
by  them.  Though  I  agree  in  holding  that  the  posts 
were  a  part  of  the  freehold,  I  do  not  think  that  the 
wire  was  such  a  fixture  as  to  be  a  permanent  improve- 
ment, and  the  Judge  of  the  District  Court  was  there- 
fore right,  and  the  appeal  should  be  dismissed. 


Appeal  sfustained.  Jvdgment  to  be 
entered  for  thedefendant  Each 
party  to  pay  tlteir  own  costs  of 
the  appeal. 
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1876. 
Ex  parte  Abbott  (a)  (6).  aeptemher  24. 

Munictpalitieii—^l   Vic.^  No,  12,  sectims  117,  IS^^By-laics— Cattle 
Driving  .40^16  ^^»c.,  No  2S)— Common  law  unght — Ultra  vires. 

A  by-law  prohibited  the  driving  of  cattle,  other  than  milch  cows 
and  working  bullocks,  along  the  roads  of  the  borough  of  L.,  except 
between  the  hours  of  10  p.m.  and  8  a.m. 

Hdd,  that,  in  view  of  the  Cattle  Driving  Act  (16  Vic,  No.  23), 
which  did  not  apply  to  L. ,  the  by-law  was  idlra  vires  as  infringing  a 
common  law  right. 

PROHIBITION.  Motion  to  make  absolute  a  rule 
nisi  for  a  prohibition  to  be  directed  to  certain 
Justices  of  the  Peace.  On  the  information  of  Mr.  E. 
Davis,  inspector  of  nuisances  for  the  borough  of 
Leichhardt,  the  applicant  was  convicted  of  driving 
cattle  along  roads  in  the  borough  at  hours  prohibited 
by  a  by-law  passed  by  the  municipal  council,  and  was 
fined  4-08.,  with  the  alternative  of  imprisonment.  The 
by-law  prohibited  the  driving  of  cattle  other  than 
milch  cows  or  working  bullocks  along  the  roads  of  the 
borough,  except,  however,  between  the  hours  of  10 
p.in.  and  8  a.m. 

Salomons,  for  the  applicant,  referred  to  16  Vic,  No. 
23,  Scriveners'  Co,  v.  Brooking  (c),  Colder  and  Hebble 
Navigation  Co,  v.  Pilling  {d\  Elwood  v.  BvMock  (e), 

Davis  shewed  cause. 

Per  Curiam.  The  by-law  is  ultra  vires.  The 
power  of  making  by-laws  is  conferred  by  section  163 

(a)  Approved  in  Ex  parte  PritcJiard  (7  Mar.,  1876),  aeepost,  and 
cited  in  ExparU  Flock  (1  N.  S.  W.  L.  R.  27). 
(6)  Before  Sir  James  Martin,  C.  J.,  Hargrave,  J.,  and  FatuxU^J, 
(c)  3  Q  B.  95  {d)  14  M.  &  W.  76.  (e)  6  Q.  B  383. 
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1875^        of  the  Municipalities  Act,  31  Vic,  No.  12.     The  council 

Ex  parte  of  any  municipality  are  empowered  to  make  by-laws 
"^^"'  for  many  purposes,  amongst  others  for  the  suppression 
of  nuisances  and  the  regulation  of  cattle-slaughtering. 
It  does  not  appear  that  the  driving  of  cattle  other  than 
working  bullocks  or  milch  cows  is  necessarily  a  nui- 
sance. Quiet  animals  as  well  as  wild  are  prohibited. 
The  power  to  make  by-laws  confers  legislative 
functions,  and  it  ought  to  be  made  clear  that  the 
by-laws  are  within  the  authority  given  by  the  Act  to 
the  council.  This  is  not  one  of  the  places  to  which  the 
Cattle  Driving  Act  (16  Vic,  No.  23)  applies;  conse- 
quently every  one  has  the  common  law  right  of  using 
the  highway  either  by  going  along  it  himself  or 
driving  his  cattle  and  horses  along  it.  The  by-law  in 
question  is  an  infringement  of  that  right.  It  does  not 
follow  because  the  municipality,  by  section  117,  has 
the  care,  construction,  and  management  of  the  roads 
and  streets,  that  they  can  make  such  a  by-law  as  this. 

On  the  question  whether  the  sentence  was  bad  as 
inflicting  imprisonment,  the  Court  gave  no  decision. 

Rvle  absolute  thith  costs. 
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The  Queen  u  Ah  On  (a)  (b). 

Oriminal  law-  Con/eajnon  to  detective — Threat  or  iiidiicemeiU. 

n  the  trial  of  a  Chinese  for  larceny  it  appeared  that  the  prisoner 
made  a  confession  to  one  of  the  witnesses,  a  Chinese  detective, 
»  apprehended  him.  The  evidence  of  the  detective  as  to  what 
i  place  immediately  before  the  confession  was  as  follows : — **  I 
a  Chmese  detective.  I  have  known  the  prisoner  fifteen  years, 
knows  me  as  a  detective.  I  said,  *  You  had  better  tell  me  the 
lie  of  it.'"  The  prisoner  then  made  the  statement  which  was 
Kjted  to  as  inadmissible.  The  inducement  appeared  on  cross- 
nination,  and  the  Judge  having  refused  to  strike  out  the  confes- 
from  his  notes  and  withdraw  it  from  the  jury, 

^eldf  on  point  reserved,  that  the  evidence  was  inadmissible  and 
lid  have  been  withdrawn  from  the  jury.  /?.  v.  Gamer  (3  Cox 
.  175)  followed  (c). 

ROWN   CASE  RESERVED.     The  prisoner  was 

tried  at  the  Central  Criminal  Court  at  Darling- 

■st,  before  Faucett,  J.,  for   larceny  and  receiving, 

I     was     found     guilty     of     receiving.       One     of 

witnesses  for  the  Crown  was  a  Chinese  detective 

0  apprehended  the  prisoner.  He  gave  evidence 
a  conversation  with  the  prisoner,  in  the  course 
/ehich  the  latter  made  statements  amounting  to  a 
fession  of  his  guilt.  This  evidence  was  admitted 
hout  objection.     Afterwards  on  cross-examination 

witness  gave  the  following  evidence: — "I  know 
joner  fifteen  years.  He  knows  me  as  a  detective, 
[link  I  said,  *  You  had  better  tell  me  the  whole  of 
'  Mr.  Coutts,  who  defended  the  prisoner,  then  asked 
Honor  to  strike  the  previous  evidence  of  the  con- 
sation  out  of  his  notes.  His  Honor  refused,  but 
icted  the  attention  of  the  jury  to  the  statement  of 

detective  that  he  had  told  the  prisoner  that  he  had 

)  Cited  in  The  Queen  v.  Bo^ime  db  Sinks  (I  S.  C.  R.  N.  S.  176), 
in  The  Queen  v.  Scoff  (2  S.  C.  R.  N.  S.  290). 

1  Before  Sir  James  Martin,  C.  J.,  Hargrave,  J.,  and  Faucett y  J. 
I  See  C.  L.  A.  Act  (46  Vic,  No.  17),  s.  367. 

N— 14 
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December  3. 
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^875.        better  ^ell  the  whole  of  it.    The  point  was  afterwards 
The  Queen    reserved  whether  his  Honor  ought  to  have  struck  the 
An'oN.       conversation  out  of  his  notes,  and  told  the  jury  to 
disregard  it. 

Foster,  for  the  Crown. 

Coutts,  for  the  prisoner. 

The  cases  of  Beg.  v.  Gamer  (a),  Reg.  v.  Jai*^ns  (6), 
Reg.  V.  Reeve  {v\  and  Reg,  v.  Mattheiuson  (r/)  were 
referred  to  in  argument,  and  in  the  judgments. 

Sir  James  Martin,  C.  J.  I  am  of  opinion  that  the 
conviction  should  be  (juashed.  The  law  established  by 
the  current  of  authority  from  the  time  of  Sir  Mattltew 
Hale  has  not  been  altered  by  late  decisions ;  and  if  it 
has,  it  is  the  duty  of  the  Court  to  disregard  those 
decisions.  Reg.  v.  Jarnls  (h)  is  really  in  affirmance  of 
the  earlier  cases,  and  Reg.  v.  Reeve  (c),  which  seems  to 
overrule  them,  is  distinguishable. 

Habgrave,  J.  I  think  that  it  would  be  better  that 
such  evidence  should  be  admitted,  however  induced, 
and  that  it  should  be  left  to  the  Judge  and  the  jury  to 
decide  upon  its  value ;  but  there  can  be  no  question 
that  the  strict  law  is  as  stated  by  the  Chief  Juatice. 

Faucett,  J.  I  am  overwhelmed  rather  than  con- 
vinced by  the  authority  of  Reg.  v.  Garner  (a).  It  is 
impossible  to  resist  that  decision;  but,  at  the  same 
time,  the  distinction  drawn  in  some  of  the  cases  between 
words  which  are  and  words  which  are  not  inducements 
or  threats  is  most  absurd.  They  are  founded  neither 
on  principle  nor  logic. 

Conviction  quashed. 

(a)  3  Cox  C.  C.  175 ;  1  Den.  C.  C.  329  ;  2  C.  &  K.  920. 

{b)  L.  R.  1  C.  C.  R.  96 ;  37  L.  J.  M.  C.  1. 

(c)  L.  R.  1  C.  C.  R.  362;  41  L.  J.  M.  C.  32;  2  Eaat's  Pleas  of  the 
Crown  269. 

{d)  S.  M.  H.  nth  Sept.,  1873. 
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The  Queen  v.  Smith  (John),  (a)  1876. 


December  3. 


Criminal  law — Description  of  prosecutor —  Variance — Amendment  of 
information  after  verdict  and  before  sentence. 

The  prisoner  was  charged  with  stealing  a  horse,  the  property  of 
James  M^K.  It  appeared  in  evidence  that  the  prosecutor's  name 
was  Joseph  M^K.^  not  James  M*K.  The  jury  returned  a  verdict  of 
guilty.  After  verdict  and  before  sentence  the  Judge,  on  the  applica- 
tion of  the  Crown  Prosecutor,  allowed  the  information  to  be  amended. 

Heldy  on  point  reserved,  that  the  amendment  could  not  be  made 
after  verdict.     Conviction  quashed. 

r^ROWN  CASE   RESERVED.     Windeyer  for  the 
Crown  ;  Foster  for  the  prisoner. 

Prisoner,  who  was  tried  at  the  Quarter  Sessions  at 
Cooma,  was  charged  in  the  information  with  stealing 
a  horse  the  property  of  Javiea  M'Kee,  The  evidence 
shewed  that  the  name  was  Joseph,  not  James,  The 
jury  returned  a  verdict  of  guilty.  After  verdict  and 
before  sentence,  the  Crown  Prosecutor  applied  for  an 
amendment  of  the  information,  and  the  Chairman 
amended  it.  The  question  reserved  was  whether  the 
amendment  could  be  made  after  verdict. 

The  Court,  on  the  authority  of  R  v.  Frost  (6), 
being  of  opinion  that  it  was  necessary  to  prove  the 
name  of  the  prosecutor  as  laid  in  the  information, 
quashed  the  conviction. 

Conviction  quashed. 
Note.— See  s.  313  of  46  Vic,  No.  17. 

(a)  Before  Sir  James  Martin^  C.  J.,  Hargrave,  J.,  and  Faueett,  J. 
(5)  Dears.  C.  C.  494 ;  6  Cox  C.  C.  526  ;  24  L.  J.  M.  C.  116. 
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1875. 


December  3. 


The  Queen  u  O'Brien  (a). 

Criminal  law — Prarfire — Amendment  oj  information—  Jnri^irt ion  of 
Folic t  Ma{iistrate  to  hear  catmeA  in  the  Smali  Dehtn  Court, 

An  information  for  perjury  alleged  the  false  evidence  to  have  been 
given  on  the  hearing  of  a  case  in  the  Small  Debts  Court  tried  before 
a  certain  Justice  by  consent.  On  the  trial  it  appeared  there  had 
been  no  consent,  and  the  Judge  allowed  the  information  to  be 
amended  by  alleging  that  the  Justice  had  jurisdiction  by  reason  of 
his  being  a  stipendiary  magistrate. 

Held,  on  point  reserved,  that  the  amendment  was  within  the 
Judge's  power  under  16  \^ic. ,  No.  18  (6).  The  charge  was  not  altered, 
nor  was  the  fact  of  jurisdiction  ;  the  only  correction  was  that  of 
alleging  the  mode  in  which  the  jurisdiction  arose. 

ffeldj  also,  that  a  police  magistrate  sitting  alone  under  17  Vic, 
No.  39,  sec.  11,  has  the  same  jurisdiction  to  hear  cases  in  the  Small 
Debts  Court  that  two  or  more  magistrates  in  Petty  Sessions  have 
under  10  Vic,  No.  10. 

/^ROWN  CASE  RESERVED.  The  prisoner  was 
convicted  of  perjury  before  Sir  Alfred  Stephen 
(acting  Judge)  at  the  last  Circuit  Court  at  Tamworth. 
The  perjury  was  alleged  to  have  been  committed  in 
the  Small  Debts  Court  at  Inverell.  It  appeared  that 
the  Coui-t  was  held  by  the  stipendiary  magistrate,  Mr. 
Befteridge,  The  point  was  raised  at  the  trial  whether 
he  had  jurisdiction  in  a  case  on  wliich  two  Justices 
were  required  to  sit.  This  question  was  reserved,  and 
also  the  question  whether  the  Judge  had  power  to 
amend  the  information  to  meet  the  facts  as  disclosed 
in  evidence,  the  information  originally  stating  that  the 
case  was  heard  by  consent  before  one  Justice.  The 
evidence  shewed  that  no  consent  had  in  fact  been  given. 
Sir  Alfred  Stepften  then  amended  the  information  so 
as  to  state  that  the  jurisdiction  of  the  single  Justice 
arose  not  from  consent  but  from  his  appointment  as 
stipendiary  magistrate. 

(a)  Before  Sir  Jam^a  Martin^  C.  J.,  Hargrave,  J.,  and  Faucett,  J. 
(6)  Repealed  by  46  Vic,  No.  17.     See  now  sections  313,  &c,  of 
that  Act 
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0,  B.  Simpson^  for  the  Crown. 

BvMeVj  Q.C.,  and  Ellis,  for  the  prisoner. 

Sir  James  Martin,  C.  J.  The  only  difficulty  in  this 
ise  arises  from  words  used  in  the  preamble  of  the 
Ith  section  of  the  Act  17  Vic,  No.  39.  That  section 
in  the  following  words: — "And  whereas  doubts  have 
isen  as  to  the  special  powers  intended  to  be  conferred 
7  the  said  recited  Act,  and  the  Acts  of  Parliament 
ereby  adopted,  on  stipendiary  or  police  magistrates : 
I  it  declared  and  enacted,  that  every  stipendiary  or 
►lice  magistrate  in  this  colony  shall,  in  the  absence 
other  Justices,  have  full  power  to  do  alone,  at  any 
ne  and  place  appointed  for  the  holding  of  a  Petty 
issions,  whatever  might  be  done  by  two  or  more 
istices  sitting  in  such  Petty  Sessions."  The  recited 
;t  is  the  14  Vic,  No.  43,  and  the  adopted  Acts  are  the 
and  12  Vic,  c  42  and  c  43,  generally  known  as  Sir 
hn  Jervis'  Acts.  Now  no  doubts  could  have  existed 
to  the  powers  of  stipendiary  or  police  magistrates 
ider  the  recited  Act,  for  the  powers  conferred  by  it 
jre  only  exercisable  in  the  cases  regulated  by  the 
opted  Acts.  Therefore  as  there  were  no  doubts  to 
removed,  the  11th  section,  if  it  was  not  intended  to 
nfer  a  larger  power  on  police  magistrates,  was  utterly 
eless  and  superfluous.  If  it  was  the  intention  of  the 
gislature  to  confer  larger  powers,  then  what  wei;p 
ose  powers  ?  At  first  I  had  strong  doubts  whether 
e  11th  section  gave  to  police  magistrates  the  peculiar 
risdiction  conferred  by  the  Act  10  Vic,  No.  10,  sec  4, 
Courts  of  Petty  Sessions.  The  jurisdiction  is  there 
•en  to  "  Courts  of  Petty  Sessions,"  not  to  "  two  or 
)re  Justices  sitting  in  Petty  Sessions."  On  further 
isideration,  however,  it  appears  that  two  or  more 
stices  sitting  in  Petty  Sessions  constitute  a  Court  of 
tty  Sessions,  and  as  the  only  possible  object  of  section 
of  17  Vic,  No.  39,  could  be  to  extend  the  jurisdic- 
n,  a  police  magistrate  sitting  alone  in  a  Small  Debts 
urt  must  be  held  to  have  jurisdictioi;i  to  try  a  case 
any  amount  without  consent.    The  amendment  made 
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1876. 
The  Queen 

V. 

O'Brien. 


by  the  Judge  at  the  trial  was  clearly  within  the  powers 
conferred  by  the  Act  16  Vic,  No.  18,  sec.  1  (a).  Here 
the  nature  of  offence  is  not  altered.  The  informa- 
tion both  before  and  after  the  amendment  charged 
perjury,  and  the  same  perjury  at  the  same  time  and 
place  and  before  the  same  person.  And  the  fact  of  the 
magistrate  having  jurisdiction  was  stated  in  the  original 
information ;  it  is  only  the  statement  of  the  mode  in 
which  that  jurisdiction  was  acquired  which  is  incorrect. 
On  both  grounds,  therefore,  the  conviction  ought  to  be 
sustained. 

Hargrave,  J.  I  concur  altogether  as  to  the  power 
of  amendment.  As  to  the  other  point,  it  is  a  well- 
established  rule  of  construction  to  take  the  enacting 
part  of  an  Act  of  Parliament,  and  construe  it,  if  pos- 
sible, by  itself  and  without  reference  to  the  preamble. 
Now  here  the  enacting  part  is  perfectly  clear,  and  con- 
ferred on  the  magistrate  the  powers  of  Justices  in 
Petty  Sessions;  why  then  should  its  effect  be  cut  down 
by  the  preamble  ?  The  Legislature  has  said,  "  We 
settle  those  doubts  which  have  arisen ;  but  not  only 
that,  we  prevent  the  chance  of  any  subse({uent  doubts 
arising." 

Faucett,  J.  I  am  of  the  same  opinion.  A  diflBculty 
arises  from  the  fact  that  all  the  sections  of  the  Act  17 
Vic.,  No.  39,  up  to  section  11,  deal  with  criminal  or 
quasi-criminal  cases.  None  of  the  other  sections  can 
possibly  have  any  reference  to  the  small  debts  jurisdic- 
tion of  Petty  Sessions.  Is  this  section  then  to  go 
beyond  what  is  manifestly  the  general  scope  of  the 
Act  ?  It  seems  that  the  only  way  in  which  effect  can 
be  given  to  it  is  to  hold  that  it  does,  and  that  it  confers 
upon  police  magistrates  the  jurisdiction  of  Petty 
Sessions  for  all  purposes  I  am  of  opinion  that  the 
amendment  was  properly  made. 


(a)  Repealed  by  46  Vic,  No.  17. 
that  Act. 


Gonvicticni  sustained. 
See  nowj  sections  313,  &c.,  of 
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The  Queen  u  McLellan.  (a). 

Criminal  law — Practice — View  by  jury  in  a^ence  of  prisoner. 

During  the  trial  of  a  prisoner  for  cattle-stealing  the  jury  went  out 
of  Court  to  view  a  bullock,  the  subject  of  the  charge.  The  prisoner 
did  not  accompany  them. 

Held,,  on  point  reserved,  that  the  presence  of  the  prisoner  during 
the  view  of  the  jury  was  not  necessary, 

riROWN   CASE  RESERVED.     The  prisoner  was 

convicted  of  cattle-stealing  before  Sir  William 

Manning  (acting  Judge)  at  the  Grafton  Circuit  Court. 

Two  points  were  reserved.  1.  That  when  the  jury 
went  out  to  see  the  bullock,  the  subject  of  the  charge, 
some  one  attempted  to  speak  to  them.  2.  That  the 
prisoner  did  not  accompany  the  jury  when  they  left 
the  Court  to  see  the  bullock. 

There  was  no  evidence  that  any  person  actually 
spoke  to  the  jury. 

Teece  appeared  for  the  Crown. 

The  prisoner  was  not  represented. 

The  Court  sustained  the  conviction. 


1875. 


December  3. 


BowEN  V.  Morrison  and  Another  (a). 

Partnership — Scope — Go-oioiitrs  of  Station — Sale  of  laiid. 

Land  as  well  as  other  property  wjms  the  subject  of  partnership ; 
one  partner  sold  the  land.  There  was  no  evidence  to  shew  he  had 
authority  to  sell,  or  to  shew  the  general  scope  of  the  partnership. 

Heldf  that  in  the  absence  of  such  evidence  the  partner  had  no 
power  to  sell. 

In  the  case  of  partnership  in  station  property,  although  either  of 
the  partners  may  be  at  liberty  to  sell  the  stock,  yet  the  land  itself 
can  only  be  dealt  with  as  by  co-owners,  and  its  transfer  requires  the 
consent  of  all  the  parties  interested. 

1^1  EW  TRIAL  MOTION.     The  action  was  brought 

to  recover  damages  for  breach  by  the  defendants, 

who  were  partners  in  a  station,  of  a  contract  made  by 

(a)  Before  Sir  Jameji  Martin,  C.  J.,  Harfjrare,  J.,  and  Faiwtttf  J. 


1875. 


Decemhtr  8. 
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1875. 

Bo  WEN 
V. 

Morrison. 


one  of  them,  without  the  authority  of  the  other,  to  sell 
the  station  to  the  plaintiff.  It  was  tried  before  Sir 
Alfred  Stephen  (acting  Judge)  and  a  jury  of  four,  at 
Dubbo,  in  April,  1875 ;  and  a  verdict  was  returned  for 
plaintiff.  A  rule  nisi  was  obtained  on  the  ground  (inter 
alia)  of  misdirection  set  out  below. 

M.  H.  Stephen  and  Pilcher  in  support  of  the  rule. 
Sir  George  Innes  shewed  cause. 

The  portion  of  the  Judge's  ruling  complained  of  was 
as  follows:  "It  is  submitted  by  Mr.  Pilcher,  for  de- 
fendants, that  although  each  partner  has  power  to 
dispose  of  portions  of  the  partnership  property  he 
cannot  bind  his  partner  to  a  contract  for  the  sale  of 
the  whole  so  as  to  get  rid  of  the  partnership  concern 
altogether.  I  admit  that  this  point  may  be  fairly 
Arguable,  but  hold  that  in  this  case  the  general  rule 
of  law  as  to  the  power  of  one  partner  over  the  partner- 
ship property  will  prevail.  There  is  no  difference 
substantially  between  traflBcking  in  stations  and 
trafficking  in  cattle,  or  ordinary  merchandise." 

Among  the  authorities  referred  to  in  argument  were 
Alliance  Bank  v.  Kearsley  (a),  Fax  v.  Hanbury  (fc), 
Vice  V.  Fleming  (c),  Willis  v.  Dyson  (d),  Gahvay  v. 
Matthew  (e).  Sharp  v.  Milligan  (/),  and  Graham  v. 
Mumin  (g). 

Sir  James  Martin,  C.  J.,  said  the  general  principle 
of  law  was  clear,  and  was  well  stated  in  Stixry  on 
Partnership,  s.  101  Qi).  The  authorities  referred  to 
in  support  of  that  principle  were,  however,  all  cases  of 
trading  partnerships.  There  each  partner  had  the 
right  to  dispose  of  the  goods  of  the  partnership,  because 
the  buying  and  selling  of  those  goods  was  the  very 
object  of  the  partnership.  But  where  the  question 
arose  with  reference  to  partnerships  of  another  kind. 


(a)  L.  R.  6  C.  p.  433. 
(6)  Cowp.  495. 
(c)  1  Y.  &  J.  227. 
{d)  1  Stark.  164. 


(e)  10  East  264. 
(/)  22  Beav.  606. 
(<7)  1  S.  C.  R.  195. 
{h)  4th  ed.  1855. 
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le  principle  could  not  be  laid  down  so  broadly. 
Ividence  must  be  given  to  shew  the  authority  of  one 
artner  and  the  general  scope  of  the  partnership.  In 
le  absence  of  such  evidence,  how  was  it  possible  to 
iy,as  a  matter  of  law,  where  the  partnership  property 
as  land,  that  it  was  within  the  ordinary  scope  of  the 
irtnership  to  sell  the  whole  concern,  land  as  well  as 
ock.  For  the  Court  to  lay  down  this  rule  would  be 
►  act  without  authority,  as  was  pointed  out  in  the 
use  of  the  Alliance  Bank  v.  Kearsley  (a),  and  to  apply 
le  principle  laid  down  in  decided  cases  to  partnerships 
liich  the  Judges  who  decided  them  never  had  in 
mtemplation.  It  was  incumbent  on  the.  plaintirf  to 
lew  that  either  by  usage  orJby  contract  one  partner 
id  authority,  and  as  there  was  no  such  evidence,  the 
reotion  of  the  Judge  was  wrong.  It  was  not  necessary 
•  decide  whether  the  expressed  dissent  of  one  partner 
ould  take  away  the  general  authority  of  the  other,  of 
hich  dissent  it  was  said  that  there  was  evidence  here, 
such  a  question  should  arise,  his  Honor  would  be 
clined  to  follow  the  ruling  of  Lord  EUenhorough  in 
e  case  of  Willis  v.  Dyson  (6). 

Hargrave,  J.,  concurred.  The  rule  that  one  pai-tner 
uld  sell  the  stock-in-trade  did  not  extend  to  a  case 
here  stations  were  the  subject  matter  of  the  partner- 
ip.  One  partner  might  sell  all  the  cattle  ;  they  were 
ere  chattels ;  but  in  the  case  of  land,  all  transactions 
id  dealings  with  it  must  be  with  the  owners  as 
adowners,  not  as  partners.  Land  could  only  pass  in 
e  usual  way  by  the  joint  act  of  all  the  persons  en- 
Jed.  Steivard  v.  Blakeivay  (c)  shewed  that  in  such 
case  as  this,  so  far  as  the  land  was  concerned,  the 
oprietors  would  be  treated  as  co-owners,  not  as 
rtners. 

FAtrcETT,  J.,  also  concurred.  He  entirely  disagreed 
ith  the  broad  principle  laid  down  by  the  Judge  at 
e  trial  as  unsupported  by  principle  or  authority.     If 

(a)  L.R.  6  C.P.  433  (6)  1  Stork.  164  {c)  4  Ch.  603. 
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people  carried  on  a  business  of  bujdng  and  selling 
squattages,  then  one  partner  might  have  implied 
authority  to  bind  another  by  a  sale.  All  the  cases 
referred  to  were  cases  of  dealing  with  merchandise 
for  the  purpose  of  buying  and  selling  which  the 
partnership  existed.  No  case  could  be  found  in  which 
it  had  been  held  that  the  house  or  place,  where  the 
partnership  was  carried  on,  had  been* sold  by  one 
partner  without  the  consent  of  the  others.  The 
question  ought  to  have  been  left  to  the  jury  whether 
the  one  partner  had  authority. 

Rule  absolute,  costs 
costs  in  the  cause. 


1875. 


December  10. 


Johnson  v.  Rigney  (a). 

Arbitration  and  aioanl — CoM-i — A  want  siieiU  a-s  to — Power  of  Court 
to  send  back  aicard — Arbitration  Act  (31  FtV.,  No.  15,  8.  16). 

Where  an  action  has  been  referred  to  arbitration,  and  the  award 
is  silent  as  to  the  costs  of  the  action,  an  application,  that  the  Pro- 
thonotary  should  be  ordered  to  tax  the  costs  in  favour  of  one  of  the 
parties,  or  that  the  order  referring  the  matter  to  arbitration  should 
be  amended  by  making  the  costs  abide  the  event  of  the  award, 
cannot  be  granted  by  the  Court. 

Section  16  of  the  Arbitration  Act,  31  Vic.,  No.  15,  empowers  the 
Court  to  remit  a  matter  for  the  reconsideration  of  the  arbitrators, 
only  when  the  application  made  is  to  set  aside  the  award. 

l^rOTION  to  make  absolute  a  rule  nisi  to  shew 
cause  why  the  Prothonotary  should  not  be 
ordered  to  tax  the  costs  of  a  certain  action,  or  why  a 
certain  award  should  not  be  referred  back  to  the 
arbitrators  for  the  purpose  of  amending  the  award  as 
to  the  costs  of  the  action,  or  why  the  order  of  the 
Court  referring  the  matters  to  arbitration  should  not 
be  amended  by  making  the  costs  of  the  action  abide 
the  event  of  the  award. 

(a)  Before  Sir  Jamts  Martin^  C.  J.,  Hargravt^  J.,  and  Faucett^  J. 
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Darley,  in  support  of  the  rule. 

Salomons  shewed  cause. 

In  October,  1874,  an  action  between  the  above 
rties  was  set  down  for  hearing  at  Tamworth,  and 
its  being  called  on  the  attorneys  for  the  parties 
reed  that  the  cause  and  all  matters  in  difference 
hether  the  subject  of  the  action  or  not)  should  be 
Ferred  to  two  arbitrators.  A  written  consent  was 
awn  up  and  signed,  but  both  this  submission  and 
e  subsequent  order  of  the  Court,  referring  the  cause 
d  all  matters  in  difference  to  arbitration,  were  silent 
to  the  costs  of  the  action.  The  award  ordered  the 
fendant  to  pay  the  plaintiff  £20  as  damages  over 
id  above  the  £3Q  paid  into  Court,  and  ordered  the 
aintiff  to  pay  £10  to  the  defendant  in  respect  of 
other  matter  of  difference  submitted  to  the  arbitra- 
•8,  and  ordered  each  party  to  pay  half  the  costs  of 
B  reference  and  award.  No  award  was  made  as  to 
e  costs  of  the  action. 
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Sir  James  Martin,  C.J.  I  do  not  think  that  the 
ses  of  YouTig  v.  Gye  (a),  and  Mackintosh  v.  Blyth  (6), 
»d  by  Mr.  Darley y  are  authorities  in  support  of  the 
■st  alternative  of  the  application.  In  those  two 
ses  the  arbitrators  were  given  the  power  of  entering 
verdict,  and  a  verdict  was  entered  accordingly.  In 
ase  cases,  therefore,  the  costs  of  the  action  went 
cording  to  the  usual  presumption  that  the  costs  of 
I  action  follow  the  event.  But  here  there  was  no 
rdict ;  and  by  the  reference  to  arbitration  the  whole 
itter  is  taken  out  of  the  hands  of  the  Court  and 
bmitted  to  the  arbitrators,  and,  as  they  have  made 
I  award  on  the  subject  of  costs,  the  Prothonotary 
rinot  be  called  upon  to  tax  the  costs  in  favour  of 
her  party.  The  next  thing  asked  for  is  that  the 
rard  may  be  referred  back  to  the  arbitrators  to 
lend,  but  the  Court  has  no  power  to  send  back  the 


(a)  10  Moore,  198. 


(6)  1  Bing.  269. 
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award  in  this  case.  By  the  Act  31  Vic.,^o.  15,  s.  16, 
the  power  of  the  Court  to  remit  an  award  to  the 
reconsideration  of  the  arbitrators  can  only  be  exercised 
when  an  application  has  been  made  to  set  aside  the 
award.  There  has  been  no  such  application  in  this 
case.  But  even  if  the  award  could  be  sent  back  by 
the  Court  at  all,  it  could  not  be  sent  back  in  this 
case.  In  Russell  mi  Arbitration  (a),  the  rule  is 
correctly  laid  down  as  follows:  "When,  on  a  reference 
of  a  cause  and  all  matters  in  difference,  the  submis- 
sion provides  that  the  costs  of  the  cause  and  of  the 
reference  are  to  abide  the  event  of  the  awaixl,  that, 
as  a  general  rule,  according  to  the  authorities,  will 
be  constinied  to  mean  the  general  event  of  the  award, 
and  each  party  will  have  to  pay  his  own  costs,  unless 
everything  be  decided  in  favour  of  one  party:  Boodle 
V.  Davies  (6),  &c."  Here,  therefore,  even  assuming 
that,  as  the  reference  was  silent  as  to  costs,  the  costs 
were  to  abide  the  event,  still  everything  was  not 
decided  in  favour  of  one  party,  and  the  arbitrators 
were  right  in  making  no  order  as  to  costs.  As  to  the 
application  to  amend  the  reference,  that  point  has 
been  given  up  by  Mr.  Darley,  If  it  had  not  been 
we  should  have  had  to  decide  against  him,  for  there 
was  a  conflict  of  evidence;  an  agreement  that  the 
costs  of  the  action  should  abide  the  event  being 
alleged  by  one  side  and  denied  by  the  other. 

Hargrave,  J.  I  entirely  concur.  The  whole  value 
of  arbitrations  would  be  destroyed  if  parties  were  to 
be  allowed  to  stand  by,  saying  nothing  about  the 
costs  in  their  consent,  and  allowing  the  reference  to 
be  silent  as  to  costs,  and  afterwards  to  come  to  the 
Court  and  apply  to  have  the  award  sent  back,  and 
the  whole  matter  reopened. 

Faucett,  J.  It  appears  to  me,  on  the  authority  of 
the  case  of  Firth  v.  Robinson  (c),  that  the  arbitrators 

(a)  See  6th  ed.,  p.  396  ;  but  see  7th  ed.,  p.  393. 
(6)  3  A.  &  E.  200.  (c)  1  B  &  C.  277. 
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had  full  power  over  the  costs  of  the  action,  but  have 
made  no  award  as  to  them.  Whafc  is  to  be  done  ?  It 
cannot  be  referred  back  to  the  Prothonotary  to  tax 
the  costs  in  the  action,  for  there  was  no  verdict.  Nor 
can  I  see  how  we  have  power  to  amend  the  reference, 
even  if  it  has  been  drawn  up  hastily.  Tlie  most 
important  question  is  whether  we  can  remit  the 
award  to  the  arbitrators.  It  appears  from  the  terms 
of  section  16  of  our  Arbitration  Act  that  this  cannot 
be  done,  unless  a  motion  is  made  to  set  aside  the 
award.  The  Act  does  not  follow  the  English  law, 
and  the  change  is  for  the  worse.  I  do  not  approve 
of  the  practice  of  stating  conversations  with  arbi- 
trators on  affidavit,  and  I  think  we  ought  not  to  listen 
to  any  such  affidavits. 

Rule  diachaiyed  vrith  coats. 


1875. 


JOH2C90N 

V. 
RiONBT. 


Ex  parte  Hartmann  (a). 

AtumaU—Dog  Act  (6  Will.  IV,,  No,  4),  sec,  S— Penalty  and  damages 
— Amendment, 

Section  8  of  the  Dog  Registration  Act  (6  WiU.  IV.,  No.  4)  provides 
that  the  owner  or  keeper  of  a  dog  which  attacks  persons  or  property 
in  a  street  is  to  be  fined  '*  not  less  than  £1  .  .  .  aver  and  above  the 
amount  of  damage  sustained," 

Held,  that  this  section  gives  no  power  to  Justices  to  award 
damages.  The  meaning  of  it  i^  that  the  penalty  is  to  be  independent 
of  any  proceeding  for  damages  that  may  exist. 

Where  Justices  awarded  damages  together  with  a  fine  the 
conviction  was  held  to  be  bad.  The  Court,  however,  amended  the 
conviction  by  striking  out  the  adjudication  of  damages. 

PROHIBITION.     A  rule  nisi  was  granted  for  a 
prohibition  directed  to  certain  Justices  of  the 
peace  calling  upon  them  to  shew  cause  why  a  convic- 
tion under  the  Dog  Act  (6  Wm.  IV.,  No.  4)  should  not 

(a)  Before  Sir  Jajnes  Martin,  C.  J.,  Hargravt,  J.,  and  FauceU^  J. 


1876. 


December  10, 
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I87g.  be  set  aside  on  the  grounds — 1.  That  the  Justices  had 
Exparu  no  power  to  order  the  payment  of  damages  to  one 
ABTMAKN.  Q^fj^^jj^^f  Fingledeu ;  and  2.  That  the  conviction  was 
bad  in  awarding  damages  to  the  complainant,  there 
being  no  evidence  of  such  damages.  Catherine  Fin- 
gledeu prosecuted  Hartmann  under  the  8th  section  of 
the  Dog  Act  for  injuries  received  through  his  dog 
biting  her.  The  Justices  fined  the  defendant  £2,  and 
ordered  him  to  pay  £1  lOs.  damages. 

Darley  in  support  of  the  rule.  By  section  8  of  the 
above  Act  it  is  enacted  "  that  if  any  dog  shall  in  any 
street  of  the  said  towns  or  upon  any  highway  in  any 
part  of  the  said  colony  rush  at  or  attack  any 
person  or  horse  or  bullock  whereby  the  life  or  limbs  of 
any  person  shall  be  endangered  or  property  injured, 
the  owner  or  keeper  of  every  such  dog  shall  forfeit  and 
pay  a  penalty  or  sum  of  not  less  than  20s.,  nor  more  than 
£5,  for  every  such  oifence  over  and  above  the  amount 
of  any  damage  which  such  dog  may  have  occasioned." 
The  section  only  empowers  the  Justices  to  inflict  the 
fine  and  not  to  award  damages.  The  only  object  of 
the  provision  is  that  the  penalty  may  be  independent 
of  any  proceeding  in  another  Court  for  damages. 

The  Court  held  that  the  conviction  was  only  bad 
in  respect  of  an  excess  (the  award  of  damages)  which 
might  be  corrected  consistently  with  the  merits  of  the 
case,  and  by  virtue  of  the  Act  17  Vic,  No.  39,  sec.  10, 
amended  the  conviction  so  as  to  inflict  the  fine  only. 

Rule  discharged. 
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Parbury  u  Purdy  (a). 

■  lading — Memorundum  in  margin — Berthing  vessel 
— Practice — Dtdara^ion, 

g  had  the  following  memorandum  written  on  its 
s  to  be  discharged  from  ship  berthed  at  Campbeirs 
,  provided  there  is  a  vacant  berth  within  48  hours." 
Led  or  signed  by  the  captain, 
ion  for  breach  of  the  contract  contained  in  the  above 
[it  if  the  words  were  in  the  margin  of  the  bill  of 
ed  by  the  captain,  they  were  binding  upon  him. 
t  upon  the  true  construction  of  the  memorandum 
K>und  to  berth  his  ship  at  CampbelFs  Wharf  within 
li,  provided  there  was  a  vacant  berth  within  that 

is  difference  between  the  copy  of  the  declaration 
y  served  on  the  defendant,  the  Ck)urt  will  look  at 


1876. 


March  2. 


NISI  FOR  NEW  TRIAL.  The  plaintiffs 
action  were  Charles  Parbm^  and  Alfred 
g  as  the  firm  of  Parbury,  Lamb  <k  Co,, 
ndant,  John  Purdy,  master  of  the  ship 
imodore,"  belonging  to  the  British  Ship- 
pany  (Limited). 

•ation  originally  contained  three  counts, 
3reach  of  an  agreement  to  berth  the  ship 
B  the  cargo  at  Campbeirs  Wharf ;  the  2nd 
a  stipulation  in  the  margin  of  the  bill  of 
rtain  goods  consigned  to  the  plaintiffs  in 
;  words  : — "  Goods  to  be  discharged  from 
at  Campbeirs  Wharf  on  arrival,  provided 
cant  berth  within  forty-eight  hours";  and 
it  for  non-delivery  of  the  goods  in  good 
ndition  according  to  the  terms  of  the  bill 
lie  plaintiffs  claimed  £300. 

•  James  Martin,  C.J.,  Hargrave,  J.,  and  Faucett,  J, 
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The  defendant  pleaded  as  to  the  first  two  counts 
that  he  never  agreed  as  alleged,  and  as  to  the  second 
count  that  he  was  ready  and  willing  and  offered  to 
carry  out  his  agreement,  that  he  was  hindered  and 
prevented  by  the  plaintiffs  from  carrying  it  out,  and 
that  the  plaintiffs  had  exonerated  and  discharged  him 
from  the  fulfilment  of  it.  As  to  the  third  count,  he 
paid  into  Court  the  sum  of  £35.  Afterwards  the 
plaintiffs  abandoned  the  first  count,  and  entered  a 
nolle  prosequi  as  to  it. 

From  the  evidence  it  appeared  that  in  March,  1875, 
Mr.  Flint,  a  shipbroker  in  London,  undertook,  in  a 
letter  to  Messrs.  Mitthofer  and  Marshall,  the  plaintiflFs' 
shipping  agents  in  London,  to  send  the  ship  "  British 
Commodore"  to  Campbell's  Wharf  to  discharge  in 
consideration  of  receiving  as  freight  a  certain  quantity 
of  salt  and  soda  crystals.  Accordingly,  369  casks  of 
soda  crystals,  440  bags  of  salt,  350  cases  of  pickles,  and 
130  cases  of  porter  were  shipped  by  the  "British 
Commodore,"  and  a  bill  of  lading,  containing  the  usual 
clauses,  and  the  stipulation  in  the  margin,  already 
mentioned,  was  signed  for  these  goods  by  the  defendant. 
The  marginal  clause  was  neither  signed  nor  initialled, 
nor  was  it  referred  to  in  the  body  of  the  bill  of  lading. 
It  was  in  the  same  handwriting  as  the  written  portions 
of  the  bill  of  lading,  sworn  to  be  that  of  a  clerk 
of  the  plaintiffs,  in  London. 

The  evidence  of  the  defendant  was  that  his  attention 
had  never  been  called  to  this  addition  to  the  bill  of 
lading,  and  that  he  had  no  knowledge  whatever  of  its 
being  there.  He  received  a  letter  from  Mr.  Flint,  saying, 
"  I  will  thank  you,  on  arrival  at  Sydney,  to  place  your 
ship  at  Campbell's  Wharf  to  discharge,"  but  not 
referring  to  the  bill  of  lading.  The  captain  also  stated 
in  his  evidence  that  neither  he  nor,  so  far  as  he  was 
aware,  did  the  owners  ever  give  authority  to  Mr.  Flint 
to  send  the  ship  to  any  particular  wharf.  The  "British 
Commodore "  left  London  on  the  6th  May,  consigned 
to  Messrs.  Bright  Brothers  &  Co,,  and  arrived  at  Sydney 
on  the  morning  of  the  19th  of  August  last. 
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According  to  Mr.  LwmK%  evidence,  which  was  un-  1876. 
contradicted,  a  berth  was  ready  at  Campbell's  Wharf,  Pabbubt 
and  notices  were  sent  from  the  plaintifls'  office  to  the  pu^dt. 
defendant  and  Bright  Brothers,  intimating  that  the 
berth  was  ready.  On  the  same  morning  Mr.  Linmb 
met  Mr.  Murray,  oi  Bright  Brothers,  at  the  Exchange. 
The  latter  said  that  he  knew  of  no  arrangement  for 
the  ''British  Commodore"  to  berth  at  Campbell's 
Wharf,  and  did  not  think  he  could  let  her  do  so  unless 
he  could  get  the  same  consideration  or  rebate  there  as 
he  could  from  others,  and  that  the  plaintiffs  were  not 
acting  rightly  in  going  behind  the  backs  of  the  agents 
here  and  getting  vessels  to  go  to  their  wharf.  Mr. 
Lcmb  said  that  he  could  give  no  consideration ;  that 
the  ship  had  already  got  a  large  consideration  in  the 
shape  of  a  lot  of  goods ;  and  that  the  ship  was  clearly 
bound  to  go  to  Campbell's  Wharf  under  the  arrange- 
ment of  the  bill  of  lading  and  the  letters.  Subsequently 
there  were  conversations  between  Mr.  Lamb  and  the 
defendant  and  Mr.  Murray,  the  upshot  of  which  was 
that  the  defendant,  not  considering  himself  bound  by 
FliiU's  letters,  or  the  clause  in  the  bill  of  lading, 
refused  to  berth  the  ship  at  Campbell's  Wharf,  unless 
the  usual  rebate  of  40  per  cent,  on  the  wharfage  dues 
were  allowed.  Mr.  Lamb  offered  £20,  but  this  was 
refused. 

On  Tuesday,  the  23rd  August,  the  ship  began  to 
discharge  at  the  Cosmopolitan  Wharf.  The  goods 
consigned  to  the  plaintiffs  were  at  the  bottom  of  the 
hold,  and  were  not  reached  till  the  6th  of  September. 
On  that  day  Messrs.  Bright  Brothers  wrote  the  follow- 
ing letter  to  the  plaintiffs: — "Dear  Sirs, — At  the 
request  of  Captain  Purdy  of  the  'British  Commodore,' 
we  write  to  say  that  some  of  your  goods  by  that  ship 
are  this  morning  in  sight,  and  that  if  you  can  find  a 
berth  for  his  ship  at  Campbell's  Wharf,  he  will  take 
her  there  to-morrow  morning,  for  the  purpose  of  dis- 
charging as  much  of  your  consignment  as  can  be  got 
at.  We  will  feel  much. obliged  by  your  informing  us 
as  early  as  possible  to-day  whether  a  berth  will  be 
0—14 
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ready."  The  answer  io  this  letter  was  in  the  following 
terms: — " Dear  Sirs,— We  kept  a  berth  at  Campbell's 
Wharf  for  the  '  British  Commodore/  and  gave  Captain 
Pwrdy  notice.  He  refused  to  carry  out  his  contract 
or  to  berth  his  ship  at  such  wharf.  It  surely  could 
not  be  expected  of  us  after  this  to  keep  a  berth  open 
for  him."  The  next  day  Bright  Brothers  offered  to 
cart  the  plaintiffs'  goods  to  Campbell's  Wharf,  and  said 
that  the  bearer  of  the  letter  was  authorised  to  i^ree 
to  any  other  reasonable  arrangement  that  might  be 
more  convenient. 

Entries  had  been  passed  for  Parbury'a  Bond,  and  as 
all  the  goods  were  dutiable,  the  Customs'  officers  at  the 
Cosmopolitan  Wharf  refused  to  allow  them  to  be  taken 
anywhere  else,  consequently  the  plan  of  carting  them 
to  Campbell's  Wharf  could  not  be  carried  out.  One 
dray  load  was  sent  to  Parbury's  Bond,  but  was  taken 
away  again,  as  Mr.  Lamb  refused  to  give  a  receipt. 
After  this  the  goods  were  left  in  the  custody  of  the 
Customs  at  the  Cosmopolitan  Wharf.  It  was  then 
arranged  between  Mr.  Lamb  and  the  Commissioner  of 
Customs  that  Parbury'a  Bond  should  be  treated  as  the 
Queen's  warehouse,  and  the  goods  were  carted  there. 
For  carting  them  the  Customs  claimed  a  sum  of  £1 8 
12s.  6d.,  which  was  paid  by  the  plaintiffs. 

The  goods  were  damaged  to  some  extent,  and  on  the 
1 3th  of  September  Mr.  Lamb  gave  notice  of  a  survey. 
One  was  held  by  Captain  PocHey  and  Mr.  Strickland. 
Their  report  extended  only  to  the  nature,  not  the 
amount,  of  the  damage.  Mr.  Lamb  estimated  the 
damage  to  the  crystals  at  £20,  to  the  pickles  at  £10, 
and  to  the  porter  at  £2  5s.  The  casks  containing  the 
crystals  were  more  or  less  broken,  and  the  cases  of 
pickles  were  stained  with  oil.  Mr.  Murray  estimated 
the  damage  to  50  casks  crystals  at  5s.  a  cask,  £uid  to 
50  cases  of  pickles  at  Is.  a  case.  This  was  the  number 
admitted  by  the  defendant's  witnesses  to  have  been 
damaged  to  some  extent. 

It  was  culmitted  by  the  plaintiffs  that  some  of  the 
goods  carted  to  Parbury*8  Bond  would   have  gone 
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ere  in  any  event,  and  that  that  store  was  no  further 
Dm  the  Cosmopolitan  than  from  Campbell's  Wharf, 
le  rest  of  the  goods  had  been  sold,  and  would  have 
len  delivered  direct  to  the  purchasers  at  their  places 
business. 

On  the  28th  of  September  Mr.  Murray  went  with 
r.  Learmonth  and  Mr.  Cattdl  to  Parbury's  Bond  to 
lid  a  survey  on  the  goods,  but  they  were  refused 
Imittance.  In  the  meantime  an  action  was  com- 
enced,  and  the  captain  was  arrested  and  held  to  bail 
L  an  affidavit  that  the  damages  caused  by  his  breach 
contract  amounted  to  £240. 

It  was  contended  for  the  defendant  that  the  stipula- 
m  in  the  bill  of  lading  did  not  bind  the  ship  to  berth 
ithin  forty-eight  hours,  and  that  the  offer  to  berth 
\x  there  for  the  delivery  of  the  plaintiffs'  goods  when 
ey  came  in  sight  was  quite  sufficient.  But  even  if 
e  contract  were  broken,  the  plaintiffs  would  not  be 
titled  to  any  damages  in  respect  of  the  non-delivery 
CampbelFs  Wharf  of  the  goods  after  their  refusal 
accept  such  delivery  from  the  ship's  side. 

The  learned  Judge  (Faucett,  J.)  directed  the  jury  as 
Uows: — The  first  question  is  whether  the  captain 
IS  bound  by  the  marginal  note  on  the  bill  of  lading. 
Eun  of  opinion  that  if  that  marginal  note  was  there 
ben  the  captain  signed  the  bill  of  lading  he  was 
tond,  and  that  it  is  quite  immaterial  whether  his 
tention  was  called  to  it,  or  even  whether  he  had  seen 
or  not.  It  has  been  said  that  in  the  ordinary  course 
business  the  captain  signs  the  bills  of  lading,  without 
lowing  their  contents,  on  the  mere  assurance  of  a 
3rk  that  they  are  all  right.  But,  even  if  this  were  so, 
)  consignee  would  ever  be  safe  if  a  captain  could  get 
it  of  his  liability  on  a  bUl  of  lading  on  the  ground 
at  he  was  ignorant  of  its  clauses.  Under  the  cir- 
imstances  of  the  marginal  note  being  in  a  clear  ajid 
gible  band,  and  having  been  written  by  Mr.  Parbv/ry'a 
wk  and  not  the  broker^s  clerk,  you  will  probably 
ive  little  difficulty  in  coming  to  the  conclusion  that 
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the  note  was  on  the  margin  when  the  captain  signed 
the  bill  of  lading. 

The  next  question  is  whether  the  captain  has  broken 
the  agreement,  and,  to  decide  this,  it  is  necessary  to 
ascertain  the  meaning  of  the  agreement,  It  appears 
to  me  to  be  very  clear.  The  ship  was  to  berth  on 
arrival,  or  within  forty-eight  houra  after  arrival,  if 
there  should  be  a  vacant  berth.  The  ship  was  not 
l)0und  to  go  within  the  forty-eight  hours  exactly  ;  but 
"  on  arrival "  certainly  means  that  she  should  berth 
there  before  going  to  any  other  wharf.  Can  there  be 
any  doubt  that  the  contract  has  been  broken,  and 
intentionally  broken  ? 

Then  it  has  been  said  that  by  the  omission  of  the 
word  "  as  "  from  the  copy  of  the  declaration  filed  upon 
the  defendant,  the  breach  complained  of  by  the 
plaintiffs  must  be  taken  to  be  not  that  the  ship  was 
not  berthed  within  forty-eight  hours  or  on  arrival, 
but  that  the  goods  were  never  delivered  at  all  from 
the  ship  berthed  there,  and  that  the  offer  to  take  the 
ship  round  to  discharge  the  plaintiffs'  goods  was  a 
defence  to  this  claim.  But  you  (the  jury)  ought  not 
to  be  asked  to  decide  the  case  upon  refined  consi- 
derations of  this  sort,  even  if  I  were  not — as  I  think 
I  am — bound  by  the  record  before  me.  But  you  ought 
to  look  at  the  effect  of  the  pleadings  as  a  whole,  and 
the  substantial  issue  for  you  is  whether  the  goods 
were  delivered  from  the  ship  berthed  within  the 
agreed  time. 

Therefore,  if  you  find  there  was  a  breach  of  the 
agreement  you  will  have  to  estimate  the  damages. 
You  ought  to  consider  the  offer  of  the  6th  of  September 
to  take  the  ship  round  to  CampbeH's  Wharf.  That 
offer  was  made  as  soon  as  the  goods  came  in  sight,  and, 
if  it  had  been  acceded  to,  the  goods  would  have  been 
delivered  as  soon  and  in  the  same  manner  as  if  the 
ship  had  originally  gone  alongside.  It  is  for  you  to 
consider  whether  any  of  the  loss  arose  through  the 
refusal  of  that  offer  by  the  plaintiffs. 
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At  any  rate,  the  plaintiffs  are  entitled  to  a  verdict         1876. 
on  the  second  count  with  substantial  damages,  if  there     Pabbubt 
has  been  an  actual  loss  in  consequence  of  the  defen-       Pusdt. 
dant's  breach  of  the  agreement. 

As  to  the  expense  incurred  for  cartage,  a  difficulty 
arises,  because  the  defendant  offered  to  cart  and  deliver 
them  himself.  It  has  been  said  that  the  carting  by 
the  Customs  was  the  result  of  an  arrangement  between 
Mr.  Lamb  and  Mr.  Duncan^  but  does  that  make  any 
difference  ?  It  is  more  a  question  for  you,  and  is  more 
a  matter  of  mercantile  transaction  than  law.  If  you 
think  that  it  was  a  reasonable  and  proper  arrangement 
under  the  circumstances,  you  will  allow  the  expense 
incurred. 

As  to  the  third  count,  the  defendant  by  paying 
money  into  the  Court  has  admitted  his  liability  to 
some  extent.  Is  the  amount  paid  in  sufficient  ?  If  it 
is,  you  will  find  a  verdict  on  that  count  for  the 
defendant ;  if  not,  you  will  give  such  damages  as  the 
plaintifi^  seem  entitled  to. 

The  jury  returned  a  verdict  for  the  plaintiffs  for 
£18  1 8a,  being  £10  on  the  second  count,  and  £8  18s. 
on  the  third  count  over  and  above  the  £35  paid  into 
Court. 

M.  H,  Steplten  now  moved  for  a  rule  nisi  for  a 
new  trial  on  the  following  (among  other)  grounds : — 
1.  That  the  verdict  was  against  evidence.  2.  That 
the  copy  declaration  served  upon  the  defendant 
differed  materially  from  the  declaration  tiled;  and 
that  the  Judge  ruled  that  he  was  bound  to  take  notice 
of  the  declaration  as  filed  and  not  as  served,  and  that 
there  was  no  material  difference  between  the  two, 
and  that  he  must  continue  the  defendant's  pleas 
with  reference  to  the  declaration  filed,  and  not  to 
the  copy  served.  3.  That  the  Judge  directed  the 
jury  that,  if  they  believed  that  a  certain  marginal 
note  was  upon  a  certain  bill  of  lading  when  the 
defendant  signed  the  said  bill  of  lading  he  was  bound 
by  the  contract  contained    in  such  marginal  note, 
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although  the  said  margiDal  note  was  not  signed  by  the 
defendant  or  referred  to  in  the  body  of  the  said  bill  of 
lading.  4.  That  the  Ju^ge  refused  to  direct  the  jury, 
as  matter  of  law,  that  the  plaintiffii  could  not  recover 
from  the  defendant  certain  payments  made  by  them 
for  cartage.  6.  That  the  Judge  directed  the  jury  that, 
upon  the  true  construction  of  the  bill  oi  lading  the 
defendant  was  bound  to  berth  his  ship  at  Campbell's 
Wharf  within  forty-eight  hours  after  arrival,  provided 
there  was  a  vacant  berth. 


Sir  James  Martin,  O.J.  (a)  The  main  ground  in 
this  case  is  that  raised  on  the  ruling  of  the  learned 
Judge  with  reference  to  the  writing  on  the  margin  of 
the  bill  of  lading.  [His  Honour  read  the  third  ground 
of  the  memorandum.]  In  my  opinion  Mr.  Justice 
Faucett  was  quite  correct  in  his  direction.  The  words 
in  the  margin  have  reference  to  the  subject-matter  in 
the  bill  of  lading,  and,  although  not  initialled  or  signed 
by  the  captain,  they  were  just  as  binding  upon  him  as 
if  they  were  not  in  the  margin  but  in  the  body  of  the 
document:  therefore,  upon  that  ground  the  rule  should 
be  refused. 

As  to  the  2nd  ground  [his  Honour  read  itj  it 
appears  that  one  word  was  omitted  in  the  copy  of  the 
declaration  served  upon  the  defendant,  and  to  which 
he  pleaded — the  word  "  as "  in  the  statement  of  the 
breach  of  the  contract.  Because  that  word  was 
omitted  the  Court  is  asked  to  grant  a  rule  nisi  for  a 
new  trial,  as  the  defendant  was  misled  thereby  and  did 
not  plead  as  he  would  otherwise  have  done.  The 
Judge,  without  doubt,  was  right  in  holding  that  the 
declaration  tiled  was  the  one  the  jury  had  to  consider. 
The  rule  of  Court  {Reg.  Gen.  16,  12  Ap.  1856)  states 
that  the  "plaintiff  shall  deliver  a  copy  of  his  declaration, 
&c.,"  and  it  is  said  that  there  are  no  means  of  testing 
the  accuracy  of  the  copy  so  served,  as  no  costs  are 
allowed  for  searching  and  comparing,  &c.,  the  copy 

(a)  Revised  by  Sir  James  Martin,  C.J. 
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served  with  the  declaration  filed ;  but  the  Court  must  W6. 
go  by  the  pleadings  filed — they  form  the  record.  If  a  Pabbubt 
correct  copy  is  not  served,  then  the  rules  of  Court  are  Bxjrdy. 
not  complied  with,  and  the  party  misled  may  make  an 
applica^on  for  a  postponement  of  the  trial  or  for  leave 
to  file  pleas  to  meet  the  declaration  as  filed,  or  may 
take  any  other  step  to  meet  the  case ;  and  if  it  should 
appear  that  he  had  clearly  been  misled,  his  application 
would,  doubtless,  be  granted  with  costs.  Here  there 
was  no  such  application  till  after  the  defendant's 
counsel  had  addressed  the  jury,  when  an  application 
was  made  to  add  a  plea  and  pay  money  into  Court, 
an  application  which  his  Honour  refused ;  and  I  think 
he  was  justified  in  his  refusal  by  the  4th  plea,  in  which 
is  an  allegation  that  the  defendant  was  ready  and 
willing  to  do  all  that  he  had  agreed  to  do,  so  that  the 
defendant  was  not  misled  by  the  omission,  at  least  as 
far  as  his  pleas  were  concerned. 

As  to  the  point  raised  by  the  5th  ground  [his  Honour 
read  it],  at  first  I  was  of  opinion  that  his  Honour  was  / 
wrong  in  his  construction ;  now,  however,  I  am  clearly 
of  opinion  that  he  was  right.  The  vessel  was  to  be 
berthed  at  Campbell's  Wharf  within  forty-eight  hours 
after  arrival,  provided  there  was  a  vacant  berth  ;  in 
other  words,  if  there  was  a  vacant  berth  within  forty- 
eight  hours  after  the  arrival  of  the  vessel  she  was  to 
go  alongside  of  Campbell's  Wharf ;  the  plaintiffs  were 
not  bound  to  keep  a  berth  vacant  for  her  for  more 
than  forty-eight  hours  after  arrival,  but  by  the  con- 
tract the  vessel  was  bound  to  go  there  if  such  a 
vacancy  occurred.  As,  without  doubt,  there  was  a 
vfiu^tncy,  and  the  defendant  did  not  avail  himself  of  it, 
he  thereby  broke  his  contract,  and  is  liable  in  damages. 

As  to  the  4th  ground, — it  appears  that  the  goods 
were  tendered  to  the  plaintiffs,  and  one  load  was  even 
carted  to  the  plaintiffs'  store,  and  an  offer  was  made  to 
cart  the  residue ;  but  the  plaintiffs  refused  to  receive 
them,  and  eventually  the  goods  got  into  the  possession 
of  the  Customs,  who  charged  the  plaintiffs  certain 
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sums  for  cartage.  Well,  as  the  defendant  broke  the 
contract  in  not  taking  his  vessel  to  the  plaintiffs'  wharf, 
I  do  not  see  with  sufficient  clearness  to  warrant  me 
in  granting  a  rule  nisi  that  the  Judge  was  wrong  in 
leaving  the  question  of  cartage  as  a  matter  of  fact  to 
the  jury.  On  all  the  grounds  the  rule  should  be 
refused,  especially  as  the  verdict  is  below  £20  (though 
that  rule  does  not  apply  to  a  case  where  li  rule  is 
moved  for  on  the  ground  of  misdirection,  but  rather  to 
C€tses  in  which  the  ground  of  the  application  is  that 
the  verdict  is  againsi  evidence,  or  on  account  of  some 
wrong  thing  done  by  the  jury),  (a) 


Hargrave,  J.,  and  Faucett,  J.,  concurred. 

Rvle  refused. 

(a)  The  authorities  on- this  point  are  Scott  v.  WcUkituon  (4  M.  it  P. 
237),  Manning  v.  Underwood  {McLelicmd  ds  Young,  266). 
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The  Queen  v.  Eckhouse  (a).  1876. 

March  Z. 
Cfriminal  law — Agent  {advances  to)  Act  (30  Vie.,  No,  13) — Frauds 

by  Factors^Evidence, 

The  defendant  was  oonvioted  on  an  information  nnder  section  6  of 
the  Agent  (Advances  to)  or  Factors  Act,  30  Vic,  No.  13,  charging  him 
in  one  count  with  having,  in  violation  of  good  faith,  unlawfully  made 
a  depoeit,  by  way  of  pledge,  lien,  and  security,  of  certain  documents 
of  title,  to  wit,  two  bills  of  lading  entrusted  to  him  by  W.  and  O,  as 
their  agent.  In  another  count  he  was  charged  with  having  pledged 
the  goods  to  which  the  documents  related.  It  appeared  that  the  de- 
fendant was  instructed  by  W.  and  O.  to  sell  certain  goods  on  their 
account  by  sample,  on  the  terms  that  when  he  had  effected  sales  the 
goods  would  be  sent  consigned  to  him.  The  defendant,  without 
having  effected  any  sale,  had  these  goods  and  biUs  of  lading  sent  to 
him.  At  the  same  time  FT.  and  O,  drew  on  him  for  the  price,  and 
the  defendant  accepted  the  bills  but  dishonoured  them  at  maturity. 
The  defendant,  acting  against  his  instructions,  on  the  receipt  of  the 
goods  and  bills  of  lading,  deposited  them  with  an  auctioneer,  to 
whom  he  handed,  at  the  same  time,  a  document  signed  by  him  in 
the  following  words,  addressed  to  the  auctioneer  : — **  Dear  Sir, — In 
consideration  of  your  discounting  my  promissory  note  at  thirty  days 
for  £1000,  handing  me  net  proceeds  of  same  as  an  advance  upon  the 
following  goods,  I  hereby  place  the  same  in  your  hands  for  unre- 
served sale  to  cover  above  advances,  handing  me  any  balance  after 
payment  of  your  usual  charges.     Particulars  of  goods,  ftc.'' 

ffeld  (1),  that  there  had  been  a  deposit  of  the  goods  by  way  of 
pledge  within  the  meaning  of  the  Act  (2)  That  the  acceptance  by 
the  defendant  of  the  bills  drawn  by  W.  and  G,  did  not,  under  the 
circumstances  of  the  case,  bring  him  within  the  proviso  of  section  6 
of  the  Act  protecting  factors  who  have  pledged  the  goods  of  their 
principals  in  order  to  cover  acceptances.  And  (3),  that  evidenee 
was  rightly  admitted  to  show  that  at  the  date  of  the  pledge  the 
defendant  was  indebted  to  his  principals,  W.  and  G,f  on  their 
general  account. 

pROWN   CASE  RESERVED.— SPECIAL   CASE. 

"The  information  in  this  case  was  filed  under 

section  6  of  the  30  Vic,  No.  13.     It  contained  four 

oount&    The  first  count  charged  that  Joseph  Webster 

(a)  Before  Sir  James  Martin,  C.  J.,  Margrave  J,,  and  Faucett,  J. 
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^^^        and  James  Price  Ooviatone  entrusted  to  the  prisoner, 
Thb  QnuN    being  their  agent,  certain  documents  of  title  to  goods 
BoKHOusx.    (to  wi^)>  ^^o  bills  of  lading  therein  mentioned,  and 
that  he  being  such  agent,  without  the  authority  of 
Webster  and  OoiUstone,  "  for  his  own  benefit,  and  in 
violation  of  good  faith,  unlawfully  did  make  a  deposit 
of  the  said  documents  "  with  one  Lancelot  Edward 
Threllceldj  by  way  of  a  pledge,  lien,  and  security,  for 
£472  19s.  8d.     The  second  count  was  to  the  same 
effect,  except  that  it  charged  the  documents  to  have 
been  pledged  for  £1000.    The  third  count  charged  in 
like  manner  the  pledging  of  the  goods  themselves 
for  £472  19s.  8d.    The  fourth  count  was  like  the  third, 
except  that  the  goods  were  stated  to  be  pledged  for 
£1000.    For  the  prosecution  Mr.  OovZstone,  one  of  the 
persons  who  entrusted  the  prisoner  with  the  bills  of 
lading  and  the  goods  (221   half-chests  of  tea)  was 
called,  and  in  the  course  of  his  examination  the  follow- 
ing question  was  put  to  him : — ''  On  the  26th  August 
was  your  firm  owing  prisoner  money,  or  was  he  owing 
you  money  ?"    This  question  was  objected  to  by  the 
prisoner's  counsel,  on  the  ground  that  any  indebtedness 
by  the    prisoner  was   immaterial  unless  it  was  in 
reference  to  the  221  half-chests  of  tea,  the  subject 
matter  of  the  trial.    It  was  contended  by  the  counsel 
for  the  Crown,  that  having  regard  to  the  first  proviso 
to  the  6th  section  of  the  Act  under  which  the  infor- 
mation was  filed,  the  question  of  the  prisoner's  general 
indebtedness  was  material.    I  overruled  the  objection, 
and  the  witness  then  said,  "  He  certainly  owed   us 
money  then ;  on  the  25th  August  he  dishonoured  two 
bills  held  by  the  bank  on  our  account,  one  for  £262 
2s.  9d.,  the  other  for  £287  19s.  lid.,  making  in  all 
£660  odd."     I  was  asked  thereupon  to  reserve  the 
point  whether  or  not  this  question  was  rightly  ad- 
mitted.   Albert  Elkmgton,  the  manager  of  Mr.  Thrd- 
hddy  was  called  by  the  Crown,  euid  he  said,  I  recollect 
the  prisoner  coming  to  my  place  in  August  last,  about 
an  advance  of  money ;  he  was  frequently  there  for 
advfimces ;  this  signature  (looking  at  a  paper)  is  his ; 
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all  the  articles  mentioned  in  this  letter  or  the  bond  ^S76. 
warrants  relating  to  them  were  deposited  with  me  by  Tvm  Qcwtx 
him ;  I  paid  him  £1000  on  the  deposit  of  these  goods. 
The  paper  was  then  read,  and  was  as  follows : — *'  Mr. 
L.  E.  Thrdhdd,  Sydney,  26th  August,  1875.  Qty 
Mart,  Oeorge-street.  Dear  Sir, — In  considerati<m  of 
your  discounting  my  promissory  note  at  thirty  days 
for  £1000,  handing  me  net  proceeds  of  same  as  an 
advance  upon  the  following  goods,  I  hereby  place  same 
in  your  hands  for  unreserved  sale  to  cover  above 
advance,  handing  me  any  balance  after  payment  of 
your  usual  charges.  Particulars  of  goods  herewith : — 
Ex  'Dandenong,'  221  half -chests  congou  tea,  £472  198. 
8d. ;  ex '  Dandenong,'  30  half -chests  congou  tea,  5  chests, 
£97  19s.  4d. ;  ex '  You  Yangs,'  123  half-chests,  £220  2s. 
Id.;  ex  'Normanby,'  5  cases  Manila  cigars,  £137  7&  9d.; 
ex  '  Bowen/  10  cases  Manila  cigars,  £268  Ss.  6d. ;  ex 
'Bowen,'  60  bags  black  pepper,  £133  12s.  4d. ;  ex 
'Bowen,'  31  bags  white  pepper,  £115  9s.  lid,;  total, 
£1440  I6s.  7d.  Yours  truly,  H.  Eckhouse."  On 
cross-examination,  Mr.  Elhington's  evidence  was  as 
follows : — "  The  letter  specified  what  the  goods  were 
placed  in  my  hands  for  ;  it  is  a  common  thing  for  a 
person  who  places  goods  in  an  auctioneer's  hands  to 
take  an  advance  on  them  before  th  e  sale ;  it  is  not 
usual  for  an  auctioneer  to  ask  a  person  who  employs 
him  to  sell  whether  he  is  a  consignee  or  principal ; 
prisoner  came  to  Sydney  with  good  credentials  from 
Messra  Joshua  Bros.,  of  Melbourne;  the  221  half- 
chests  were  Webster  &  Go's;  the  other  goods  were 
not  worth  the  advance ;  all  the  goods  in  the  pledge 
were  sold  and  accounted  for  to  prisoner ;  they  realised 
£1326  3s.  4d.,  less  charges;  I  should  think  the  net 
proceeds  would  be  about  £1000 ;  the  221  packages  of 
tea  netted  somewhere  about  £350 ;  they  were  sold  in 
the  open  market  to  a  full  company  for  the  best  price 
obtainable,  not  sacrificed  in  any  way  ;  samples  of 
these  teas  were  exhibited  two  or  three  days ;  sample 
packages — one  of  the  packages ;  I  cannot  say  whether 
I  saw  Mr.  OovJstone  there  on  the  31st  August ;  prisoner 
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^^^'        told  me  that  the  documents  relating  to  the  cigars  and 


The  Qukbn  pepper  he  had  taken  up  from  the  bank,  hajiding  me 
EoKHousB.  *^®  documents;  prisoner  was  known  to  me  as  an 
importer ;  about  £7400  worth  of  goods  from  prisoner 
went  through  our  hands  in  August  and  September; 
the  market  for  teas  was  unsettled  during  the  month 
of  August;  the  arrival  of  new  teas  always  has  a 
tendency  to  unsettle  the  market  for  old  ;  the  new  teas 
arrived  earlier  than  usual  last  jGax ;  October  is  the 
usual  time ;  steamers  bring  them  sooner ;  the  August 
Torres  Straits  mail  brought  down  teas, the  'Somerset'; 
I  don't  know  when  she  arrived ;  *  Somerset '  teas  were 
sold  on  the  24th  August ;  they  were  low-priced  teas 
imported  by  the  'Somerset';  Lorimer,  Marwood,  and 
Borne  had  some  teas  by  the  '  Somerset';  the  *  Somer- 
set* brought  down  news  of  teas  by  the  'William 
Manson';  I  sold  the  cargo  by  that  vessel;  the  longer 
teas  are  on  hand  they  suffer  by  competition  with  new." 
At  the  close  of  the  case,  it  was  submitted  by  the 
prisoner's  counsel  that  the  evidence  did  not  show  that 
there  was  any  pledge  of  the  221  half-chests  of  tea, 
but  I  thought  that  there  was  evidence  of  such  pledge 
for  the  consideration  of  the  jury,  and  I  was  thereupon 
asked  to  reserve  the  point.  On  the  20th  July,  1875, 
Webster  &  Co.,  in  answer  to  a  letter  of  the  prisoner's, 
wrote  to  him  as  follows : — "  We  have  to  acknowledge 
receipt  of  your  favour  of  the  23rd  instant,  offering  to 
transact  business  for  us  in  Sydney,  you  charging  us 
therefor  a  commission  of  five  per  cent.,  which  is 
understood  to  include  sales,  commission  (Charges,  and 
del  credere,  we  being  at  liberty  to  draw  for  such 
amount  consigned  at  fifteen  and  thirty  days*  sight, 
subject  to  account  sales  and  accounts  current  being 
tendered  at  close  of  each  shipment,  and  have  now  to 
signify  our  acceptance  of  such  propwal."  According 
to  Mr.  0oul8tone*8  evidence,  this  had  reference  only  to 
some  inferior  teas  not  salable  in  Melbourne.  Mr. 
OovZstone  further  said  in  his  evidence  that  the  prisoner 
"  came  into  the  office  again,  and  wished  me  to  consign 
him  some  Foochow  teas,  which  I   declined  to   do. 
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because  they  were  salable  in  Melbourne;  he  then  ^876. 
stated  that  he  thought  it  possible  that  he  might  come  Thb  Qusbn 
overland,  and  might  eflfect  sales  of  tea  on  the  road  at  Eokhouse. 
Yass  and  other  places ;  I  then  agreed  to  give  him 
samples  of  tea,  and  prices  at  which  he  might  sell,  he 
putting  on  such  margin  of  profits  as  would  cover  all 
charges ;  I  gave  him  the  shipping  prices  of  the  tea  in 
Melbourne ;  if  he  effected  sales,  he  would  telegraph  for 
the  goods,  and  in  order  to  allow  him  time  to  collect 
his  money  and  to  fix  a  settlement,  we  were  to  draw 
upon  him  at  fifteen  and  thirty  days'  sight  for  the  net 
amount  of  shipping  invoice;  he  could  then  render 
account  sales  as  between  freight  and  charges ;  on  the 
23rd  I  sent  him  these  samples,  and  gave  him  a  written 
memorandum  of  them ;  this  is  one  of  them ;  it  ran 
thus :  *  We  forward  to  you  herewith  samples  of  the 
undemoted  teas,  which  we  offer  subject  to  being  in 
stock  on  receipt  of  your  prompt  reply/  "  Mr.  Goul- 
stone  went  on  to  say  that  at  a  subsequent  interview 
with  the  prisoner  "  we  spoke  still  further  about  the 
samples  given  to  him ;  I  told  him  the  class  of  teas  he 
required  were  much  wanted  in  Melbourne,  and  that  I 
would  not  sell  them  unless  at  a  price  that  would  show 
a  fair  profit  on  the  price  originally  given  to  him,  and 
all  charges  that  would  accrue  on  them,  I  would  only 
sell  them  at  a  remunerative  price ;  he  then  left  Mel- 
bourne." Webster  dk  Co.,  at  the  instance  of  the  prisoner, 
on  the  19th  August,  shipped  him  the  221  half- 
chests  of  tea  in  question  in  this  case,  and  on  the 
following  day  sent  him  the  bills  of  lading,  and  they  at 
the  same  time  drew  on  him  for  the  price  of  them — 
£472  19s.  8d. ;  the  prisoner  accepted  this  bill,  but  did 
not  pay  any  part  of  it.  Mr.  GovZstone  said  further  in 
reference  to  the  shipment : — "  The*  prisoner  had  no 
authority  to  pledge  these  chests  of  tea,  or  the  bills  of 
lading  in  reference  to  them ;  I  told  the  prisoner  that 
I  would  not  send  them  unless  he  had  sold  them  before- 
hand." At  the  close  of  the  case  the  prisoner's  counsel 
submitted  that  the  prisoner  was  authorised  to  pledge 
the  tea  to  cover  bills  of  exchange  drawn  by    Webster 
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<t  Co.,  and  accepted  by  prisoner ;  and  that  the  bills 
were  pledged  for  no  more  than  the  bills  so  accepted. 
I  thought  that  there  was  evidence  to  the  contrary,  and 
at  the  request  of  the  prisoner's  counsel  reserved  the 
point.  The  prisoner's  counsel  further  asked  me  to 
direct  the  jury  that,  in  the  absence  of  a  special  ctgree- 
ment  to  the  contrary,  a  factor  has  a  right  to  pledge  to 
the  extent  of  advances  made  on  bills,  accepted  by  him 
on  account  of  his  principal.  I  did  not  say  anything 
to  the  jury  to  this  effect,  because  there  was  evidence 
of  a  contrary  agreement,  and  there  was  no  evidence  of 
any  advances  having  been  made  by  the  prisoner  ;  but 
the  evidence,  on  the  contrary,  showed  that  bills  for 
which  the  prisoner  was  liable  to  Messieurs  Webster  & 
Co.  had  been  dishonoured  by  him,  and  that  at  the  time 
he  pledged  the  teas  he  was  indebted  to  them.  At  the 
request  of  the  prisoner's  counsel,  I  reserved  this  point 
also.  The  questions  for  the  determination  of  the 
Court,  therefore,  are : — 1.  Was  I  right  in  allowing 
evidence  to  be  given  of  the  prisoner's  being  indebted 
to  Webster  &  Co.  on  the  26th  August  ?  2.  Was  there 
evidence  to  go  to  the  jury  that  the  prisoner  pledged 
the  221  half  chests  of  tea  ?  S.  Was  there  evidence  to 
go  to  the  jury  that  the  prisoner  had  no  authority  to 
pledge  the  teas  ?  4.  Was  I  right  in  abstaining  from 
directing  the  jury,  looking  to  the  evidence  in  this  case, 
that  in  the  absence  of  a  special  agreement  a  factor  had 
a  right  to  pledge  his  principal's  goods  to  the  extent  of 
his  advances  ?  6.  I  reserve  this  also.  Was  I  right  in 
abstaining  from  telling  the  jury  that  if  they  thought 
the  prisoner  in  sending  the  goods  for  sale  at  ThreUcdd's 
was  doing  the  best  he  could  for  his  employer  he  ought 
to  be  acquitted." — James  C.  Martin,  C.J. 

Sir  George  Innes  appeared  for  the  prisoner. 

Windeyer,  for  the  Crown,  was  not  called  upon. 

Sir  James  Mabtin,  C.J.  (a.)    The  first  point  taken 
on  behalf  of  the  prisoner  is  '*  Was  I  right  in  allowing 

(o)  Reviaed  by  Sir  James  Martin,  C.J. 
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evidence  to  be  given  of  the  prisoner  being  indebted  to  lOTft. 
Webster  Jk  Co.  on  the  26th  of  August"  (the  very  day  on  ThbQubbn 
which  the  goods  were  pledged)  ?  I  am  clearly  of 
opinion  that  I  was  right  in  so  admitting  such  evidence, 
even  if  it  was  only  to  meet  the  proviso  in  the  6th 
section  of  the  Act  (30  Vic,  No.  13),  under  which  the 
information  was  filed.  The  prisoner  was  an  agent 
intrusted  with  goods  which  he  dealt  with  contrary  to 
his  instructions.  To  me  it  appeared  a  material  matter 
to  enquire  if  any  money  was  due  to  the  prisoner  by 
Webster  <fe  Co.  (his  principals)  when  the  pledge  was 
made — not  only  if  any  sum  of  money  was  due  on  the 
transaction,  the  subject  matter  of  the  prosecution,  but 
if  any  debt  was  due  on  any  account.  That  evidence 
was  therefore  properly  admitted,  and  on  that  point  the 
conviction  should  be  upheld. 

It  was  further  objected  on  behalf  of  the  prisoner 
that  the  document  signed  by  him  and  handed  to 
Threlkeldy  together  with  the  goods  therein  enumerated, 
did  not  amount  to  a  pledge  within  the  meaning  of  the 
6th  Hection — in  other  words,  that  there  was  no  evidence 
before  the  jury  that  the  prisoner  had  made  any  con- 
signment, deposit  transfer,  or  delivery  of  any  goods 
or  document,  &c.,  by  way  of  a  pledge,  &c.  According 
to  the  case,  the  transaction  was  that  certain  goods 
were  placed  in  prisoner's  hands  to  sell  on  commission, 
and  that  when  he  effected  sales  the  goods  were  to  be 
forwarded  to  Sydney  consigned  to  him.  Without 
having  effected  any  sale  the  prisoner  caused  the  goods 
to  be  sent  to  him,  and  on  their  arrival  he  deposited 
them,  together  with  the  bills  of  lading,  in  the  hands 
of  an  auctioneer,  at  the  same  time  handing  to  him  a 
document  in  these  word&  [His  Honour  read  the 
letter  to  Thrdkeld  set  out  in  the  case.]  By  that 
document  it  appeared  that  there  was  a  deposit  of  goods 
by  way  of  pledge  to  secure  the  payment  of  an  advance 
of  £1000.  The  goods  were  altogether  out  of  the 
prisoner's  control ;  the  possession  was  in  Threlkeld ; 
he  had  full  disposing  power  over  them — he  could  sell 
them  for  what  they  would  bring,  and  could  repay 
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himself  the  advance  made,  and  all  his  costs  and 
charges,  before  the  prisoner  was  entitled  to  receive 
any  of  the  proceeds.  It  was  impossible  under  the 
circumstances  to  say  that  the  goods  were  not  pledged 
with  the  auctioneer  to  secure  the  advance  made  and 
his  charges.  It  was  clearly  proved  that  the  prisoner 
had  pledged  goods  entrusted  to  him  within  the  meaning 
of  the  6  th  section. 

It  was  also  contended  that,  inasmuch  as  it  was 
shown  that  two  bills  of  exchange,  made  by  Webster  it 
Co.,  and  accepted  by  the  prisoner,  for  £262  2s.  9d.  and 
£287  19s.  lid.,  and  also  a  third  bill  for  £472  19s.  8d., 
making  in  all  a  sum  exceeding  £1000,  for  which  the 
prisoner  was  liable,  and  as  he  only  pledged  the  goods 
for  £1000,  that  therefore  he  was  not  liable  to  be 
prosecuted  under  the  sixth  section.  The  promissory 
notes  for  £262  2s.  9d.  and  £287  19s.  lid.,  were 
spoken  of  by  Mr.  Oovlatone — one  of  the  firm  who  had 
entrusted  the  prisoner  with  the  goods — in  these 
words  : — "  He  certainly  owed  us  money  then  ;  on  the 
25th  August  he  dishonoured  two  bills  held  by  the  bank 
and  on  our  account,  one  for  £262  2s.  9d.,  the  other  for 
£287  19s.  lid.— making  in  all  £560  odd."  So  that, 
as  far  as  those  bills  of  exchange  are  concerned,  the 
prisoner  owed  Webster  <b  Co.  £560  odd.  They  were 
bills  drawn  on  him  for  a  debt  due  by  him,  and  he  dis- 
honoured them  The  debt  was  not  expunged ;  he  was 
still  indebted.  Literally,  the  bills  were  drawn  on  him 
and  he  accepted  them,  but  not  for  Webster  &  Co.'e 
accommodation,  or  to  assist  them,  but  to  pay  a  debt  due 
to  them,  and  for  which  he  was  liable.  As  far  as  the 
prisoner  was  concerned,  he  was  in  the  same  position 
as  if,  to  pay  his  debt,  he  had  given  Webster  &  Co.  a 
promissory  note  and  then  dishonoured  it. 

It  would  be  impossible  successfully  to  contend  that 
a  transaction  of  that  kind  comes  within  the  proviso 
of  the  6th  section,  or  that  an  agent,  being  liable  on  a 
bill  of  exchange  accepted  under  such  circumstances, 
would  be  justified  in  pledging  his  principal's  goods  to 
a  like  amount,     it  would  be  clearly  against  the  words 
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id  spirit  of  the  statute  so  to  hold.  The  statute  was 
itended  to  protect  the  agent  in  eases  such  as  where 
)ods  were  duly  consigned  to  an  agent  for  sale,  and 
;fore  sale  the  consignor  draws  against  the  agent  in 
spect  of  those  goods  and  he  accepts  the  bills ;  in 
ich  a  case  the  agent  might  legally  pledge  goods  to 
I  amount  equal  to  the  bills  so  accepted.  Then,  as  to 
le  third  bill  of  exchange  for  £472  19s.  8d. ;  certainly 
at  bill  was  drawn  by  Webster  &  Co,  on  the  prisoner, 
id  he  would  be  justified  in  pledging  goods  to  that 
nount  if  thsy  had  been .  consigned  to  him  in  the 
dinary  way.  But  they  were  not  so  consigned,  nor 
id  the  prisoner  pledge  the  goods  after  they  had  been 
pawn  against,  and  after  he  had  accepted  the  bills,  but 
efore  he  had  realised  upon  the  goods. 
As  to  the  last  question,  added  to  the  case  on  the 
pplication  of  the  prisoner's  counsel,  I  am  of  opinion 
lat  I  was  perfectly  right  in  not  so  directing  the  jury 
I  accordance  with  counsel's  request.  The  evidence 
lowed  that  the  prisoner  pledged  the  gockis  without 
ithority,  and  in  violation  of  good  faith ;  and  were  the 
iry  to  be  told  that  if  they  were  of  opinion  that  the 
pisoner  thought  that  he  was  doing  the  best  for  his 
rincipal  that  he  should  be  acquitted?  Such  a 
irection  would  have  been  highly  improper. 
As  some  other  points  raised  during  the  trial  have 
ot  been  argued  before  us,  I  forbear  to  express  any 
pinion  upon  them,  but  upon  the  points  argued  I  am 
learly  of  opinion  that  the  conviction  should  be 
ffirmed. 
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Hargrave,  J.,  and  Faucett,  J.,  concurred. 

Conviction  upheld. 
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March  7. 

Municipalities  -  By-laws  Sydney  Corporation  Act  (14  F*r.,  No.  41), 

8S,  82,  83,  \\2^ReguUUi(m  of  trajfic.— Conviction  on  complaint  oj 

inspector  of  nuisances, 

A  by-law  of  the  Sydney  Corporation,  prohibiting  persons  from 
driving  or  riding  from  one  public  street  to  another,  or  taming  the 
oomer  of  any  publio  street  at  a  paoe  faster  than  a  walk,  is  intra 
vires  and  authorised  by  section  112  of  the  Sydney  Corporation  Act  - 
(14  Vic,  No.  41)  (6),  and  the  owner  of  a  private  vehicle  may  be  con- 
victed of  a  violation  of  this  by-law  upon  the  complaint  of  the 
inspector  of  nuisances. 

"PROHIBITION.  This  was  a  motion  to  make 
abHolute  a  rule  nisi  calling  upon  certain  Justices 
to  show  cause  why  a  writ  of  prohibition  should  not  be 
granted  to  restrain  the  said  Justices  from  further 
proceeding  in  respect  of  a  certain  conviction  made  by 
the  said  Justices  upon  the  information  of  Richard 
Seymour,  inspector  of  nuisances,  whereby  it  was 
alleged  that  WiUiam  Pritchard  did  drive  a  horse 
attached  to  a  buggy  whilst  turning  the  comer  of 
George-street,  in  the  city  of  Sydney,  at  a  pace  faster 
than  a  walk,  whereby  the  Justices  ordered  the  said 
WiUia.m  Pritchard  to  pay  a  fine  of  53.  and  costs  of 
Court.  The  motion  was  made  on  the  grounds,  that 
the  by-law  under  which  the  information  was  laid,  and 
the  conviction  obtained,  was  ultra  vires,  and  that  the 
municipal  council  of  Sydney  had  no  power  to  pass 
such  by-law,  as  the  owner  of  a  private  vehicle  did  not 
come  within  the  provisions  of  section  112  of  14  Vic, 
No.  41,  which  authorised  the  coxmcil  to  make  by-laws 
"  for  .  .  .  {intei*  alia)  .  .  the  good  rule  and 
government  of  the  said  city  and  for  the  prevention 

(a;  Before  Sir  James  Martin,  C.  J.,  Hargrave,  J.,  and  Fauc^,  J. 
{b)  Repealed  by  43  Vic,  No.  3.     See  abo  PabUo  Vehides  Act  (36 
Vic.  No.  14). 
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and  suppression  of  all  nuisances  whatever  and    .    .     .         ^^76. 
for  the  regulation  and  government  of  carters,  porters,      Ex  pane 
and  drivers,  and  for  the  conduct  of  the  proprietors  and 
drivers  of  hackney  carriages.     .    .     ." 

Simpson,  for  the  applicant,  contended  that  the  by- 
law was  unnecessary,  as  the  mischief  intended  to  be 
cured  thereby  had  been  made  the  subject  of  legislation, 
also  that  the  by-law  was  ultTU  vires,  inasmuch  as  it 
interfered  with  a  clear  common  law  right,  and  that 
such  a  restriction  could  only  be  imposed  by  the 
Legislature,  and  that  it  was  unreaslonable. 

SaUmuyns,  for  the  respondents,  urged  that  the 
clause  in  section  112,  whereby  it  was  made  lawful  for 
the  council  to  make  by-laws  "  for  the  good  rule  and 
government  of  the  said  city,  and  for  the  prevention 
and  suppression  of  all  nuisances  whatever,"  vested  in 
the  council  the  power  to  frame  such  a  by-law,  and 
that  it  was  reasonable  and  necessary. 


Sib  James  Martin,  C.J.  (a).  The  conviction  in  this 
case  was  under  a  by-law  of  the  municipal  council  of 
the  city  of  Sydney,  which  is  in  these  terms :  "  No 
person  shall,  within  the  city  of  Sydney,  drive  the 
horse  or  horses  attached  to  any  vehicle,  or  ride  any 
horse  from  one  public  street  into  any  other  public 
street,  or  in  turning  the  corner  of  any  public  street,  at 
a  pace  faster  than  a  walk."  The  question  we  have  to 
consider  is, — is  that  a  valid  by-law  ?  I  Bin  of  opinion 
that  it  is.  The  1 1 2th  section  of  the  Sydney  Corpora- 
tion Act  (14  Vic,  No.  41)  gave  the  council  power  to 
make  by-laws  for  the  good  rule  and  government  of  the 
city;  by  the  82nd  section  the  formation,  repair  and 
ordering  of  the  streets  were  placed  under  the  direction 
of  the  council,  and  by  the  83rd  section  certain  powers 
and  privileges  granted  by  earlier  Acts,  specified  therein, 
were  vested  in  and  granted  to  the  council. 

(a)  Revised  by  Sir  James  Martin, 
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1876.  The  question  then  arises,  whether  under  the  powers 

jExpaHt  vested  in  them  by  those  sections  and  by  the  words  of 
the  112th  section  the  council  were  authorised  to  frame 
such  a  by-law  ?  It  is  hardly  possible  to  reconcile  all 
the  cases  and  decisions  in  England  upon  the  powers  of 
municipal  and  other  corporations  to  make  by-laws.  In 
Edmonds  v.  The  Master  and  Warden  of  the  Company 
of  Watermen  and  Lightermen  (a),  Lord  Campbell 
nsed  expressions  which  were  important  in  reference 
to  the  present  or  other  like  cases.  The  judgment 
of  the  Court  in  that  case  throws  considerable 
light  on  the  question  of  by-laws.  At  page  127,  Loird 
CampbeU  said,  "  It  (the  by-law)  purports  to  be  made 
by  the  mayor  and  aldermen  of  the  city  of  London 
under  the  authority  of  an  Act  of  Parliament,  7  &  8 
George  IV.,  c.  75,  *For  the  better  regulation  of  the 
watermen,  &c'  .  .  .  And  the  only  question  is, 
whether  the  by-law  is  authorised  by  the  Act  which 
empowers  the  mayor  and  aldermen  to  make  such 
by-laws  as  they  thiuk  proper  for  the  government  and 
regulation  of  the  freemen  of  this  company,"  &c.  Then 
further  on,  "  A  by-law  cannot  be  said  to  be  inconsistent 
with  the  laws  of  this  kingdom  merely  because  it  forbids 
the  doing  of  something  which  might  lawfully  have 
been  flone  before,  or  requires  something  to  be  done 
which  there  was  no  previous  obligation  to  do  ;  other- 
wise a  nominal  power  of  making  by-laws  would  be 
utterly  nugatory.  No  maxim  of  the  common  law  has 
been  pointed  out  which  has  been  violated  by  this 
regulation."  That  is  the  principle  by  which  the  Court 
is  directed. 

First,  we  have  to  see  if  the  necessary  powers  were 
vested  in  the  body,  corporate  or  otherwise,  making  the 
by-law,  and  then  to  see  if  that  power  was  exercised  in 
such  a  manner  so  as  not  to  violate  any  maxim  of  common 
law.  In  Ex  parte  Abbott,  In  re  the  Borough  of  Leich- 
hardt  (decided  in  this  Court)  (b)  the  by-law  prohibited 
the  driving  of  any  cattle  through  the  streets  of  the 

{a)  24  L.J.M.G.  124.  (6)  ArUe,  p.  191. 
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borough  between  the  hours  of  10  a.iu.  and  8  p.m.;  and  187«. 
the  Court  decided  that  such  a  by-law  was  not  valid.  Exparu 
By  several  Acts  of  Parliament  it  has  been  enacted 
that  cattle  shall  be  driven  through  certain  towns 
(therein  named)  only  at  stated  hours ;  by  passing  such 
Acts  the  Legislature  exercised  their  undoubted  right  of 
restricting  the  common  law  rights  of  those  who  may 
wish  to  drive  cattle  through  those  towns  during  the 
restricted  hours — for  unless  restricted  by  a  statute  all 
persons  have  at  all  times  and  at  all  hours,  a  right  to 
use  a  highway,  either  on  foot  or  with  horses  or  vehicles, 
that  is  the  meaning  of  public  highway.  In  that  case 
the  Court  held  that  although  the  Legislature  had  pro- 
hibited the  use  of  a  highway  in  certain  towns  during 
certain  houi-s,  and  had  so  restricted  a  common  law 
right,  yet  the  borough  of  Leichhardt  had  no  power  by 
a  by-law  so  to  prohibit  the  use  of  any  of  the  streets 
in  the  borough  for  any  time,  or  any  purpose,  and  that 
such  a  restriction  could  only  be  imposed  by  legislative 
enactment.  That  was  the  principle  on  which  the 
Court  acted  in  that  case. 

Here  the  by-law  did  not  prohibit,  but  only  regulated 
persons  driving  round  cornera.  The  distinction 
between  prohibiting  and  regulating  is  well  shown  in 
the  case  of  The  Colder  and  Hebble  Navigation 
Company  v.  Pilling  (a);  where  Alderson,  B.  said, 
**The  power  of  making  by-laws  is  conferred  upon 
the  company  of  proprietors  of  this  navigation  by  a  local 
Act  ...  by  which  it  is  enacted  that  'the  company 
of  proprietors  .  .  .  shall  have  power  and  authority 
to  make  such  .  .  .  by-laws  and  constitutions  for 
the  good  government  of  the  said  company,  and  for  the 
good  and  orderly  using  the  said  navigation,'  &c."  The 
learned  Baron  proceeded  further  on: — "  Now,  looking 
at  these  words,  it  appears  to  me  that  all  the  power 
which  the  Legislature  intended  to  give  this  company 
with  respect  to  making  laws  for  the  government  of 
this  navigation,  was  solely  for  the  orderly  use  of 

(a)  14  M.  A  W.  76. 
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1876.  the  navigation;  that  is  to  say,  to  regulate  in  what 
Exparu  manner  and  order  the  navigation  should  be  used  so  as 
to  secure  to  the  public  the  greatest  convenience  in  the 
use  of  it."  And  further  on: — "The  rules  of  the 
company  are  to  be  solely  for  the  purpose  of  convenience, 
and  to  advance  the  orderly  use  of  the  navigation ; 
such,  for  instance,  as  that  A  shall  not  go  before  B ; 
that  vessels  shall  not  pass  during  particular  periods, 
and  such  like ;  in  order  that  the  greatest  number  of 
barges  and  other  vessels  may,  with  the  greatest  con- 
venience, be  able  to  pass  along  the  navigation.  That, 
it  appears  me,  is  the  power  conferred  on  the  company 
relative  to  making  rules  'for  the  good  and  orderly 
using  of  the  navigation.'"  Here  the  by-law  does  not 
prohibit  the  use  of  the  streets ;  it  only  regulates  the 
mode  in  which  certain  portions  of  the  streets  are  to  be 
used.  As  it  appears  to  me  that  the  words  of  the  1 1 2th 
section  authorised  the  council  to  make  such  a  by-law 
to  regulate  the  traffic  and  use  of  the  streets  for  the 
public  convenience ;  and  as  the  by-law  does  not  violate 
any  common  law  maxim,  and  further,  that  as  it  is 
a  by-law  both  reasonable  and  necessary  for  the  regu- 
lation of  vehicles  and  horsemen  in  passing  through 
the  thoroughfares  of  a  crowded  city,  I  am  of  opinion 
that  the  conviction  should  be  upheld. 

Hargrave,  J.  I  concur.  The  by-law  was  to  regu- 
late and  not  to  prohibit,  and  is  clearly  within  the 
powers  conferred  on  the  council  by  the  112th  section  of 
their  Act. 

Faucett,  J.  When  I  granted  the  rule  nisi  my 
attention  was  only  called  to  the  words  of  the  section 
that  the  council  might  make  by-laws  "  for  the  regula- 
tion and  government  of  carters,  porters,  and  drivers, 
and  for  the  conduct  of  the  proprietors  and  drivers  of 
hackney  carriages,"  and  it  was  contended  that  under 
those  words  the  council  had  no  power  to  frame  a 
by-law  to  regulate  the  speed  or  course  of  a  private 
vehicle.     It  appears  to  me  that  under  those  words  they 
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had  no  such  power ;  but  I  granted  the  rule  to  have  the  ^^76. 
decision  of  the  Full  Court  as  to  the  validity  of  the  J^^^_ 
by-law.  Now  that  that  point  is  fully  argued,  it 
appears  that  other,  stronger,  and  more  general  words 
were  contained  in  the  section,  and  on  their  construction 
I  entirely  concur  with  the  Chief  Justice ;  and  also  as 
to  the  principles  which  should  guide  the  Court  in 
coming  to  a  decision  upon  the  validity  of  by-law& 

Rale  discharged  without  costs. 


Ex  parte  Lenehan  (a).  I87e. 


Municipalitiea  -  31  Vic,,  No,  12,  «.  ^B-^Owter-'Omisswii/rom  nomi- 
nation paper. 

L.  was  daly  nominated  for  election  as  an  alderman  for  C.  ward, 
in  the  monicipality  of  8.  The  nomination  paper  was  in  accordance 
with  the  Act,  but  omitted  to  state  that  C.  ward  was  within  the 
municipality  of  S. 

Held,  that  the  returning  oflScer  was  wrong  in  rejecting  the  nomi- 
nation on  the  ground  of  that  omission,  and  a  rule  under  section  99  to 
oust  G,t  who  was  the  other  candidate  and  who  had  been  declartMl 
elected,  was  made  absolute,  but  without  costit. 

CfALOMONS  moved  to  make  absolute  a  rule  nisi  for 
an  order  under  the  99th  section  of  the  Munici- 
palities Act  (31  Vic,  No.  12). 

It  appeared  that  Mr.  Lenehan  was  a  ratepayer  of  St. 
Peters,  and  was  duly  nominated  for  election  as  an 
alderman  of  that  municipality.  The  nomination  paper 
was  in  accordance  with  the  Act,  but  omitted  to  state 
that  Cook's  River  Ward  was  within  the  municipality 
of  St.  Peters ;  for  that  reason  the  returning  officer 
refused  to  accept  the  nomination,  and  Mr.  J.  T.  Qorus, 
the  other  candidate,  was  declared  elected. 

(a)  Before  Sir  JamtB  Martin,  C.  J.,  Hargrare,  J.,  and  FatKtU,  J. 


March  r 
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Mr.  Gorua  appeared  in  person  to  submit  to  the  order 

Ex  parte       of  the  Court. 
Lbnbhan. 

Sir  James  Martin,  C.  J.  The  returning  officer 
clearly  made  a  mistake  in  not  accepting  the  nomina- 
tion. The  rule  must  be  made  absolute,  but  without 
costs. 

Harorave,  J.,  and  Faucett,  J.,  concurred. 

Ride  absolute  without  coats. 


1876. 


March  a. 


Laing  and  Others  v.  Bain  and  Others  (a). 

EjectmeiU— Statute  qf  Limitatiom  (3  &  4   Will,  IV.j  c.  27,  ».  2) — 
Adverse  pOMessUyn— Evidence, 

In  order  to  defeat  a  dooamentary  title  of  a  plaintiff  in  ejectment 
it  is  only  necessary  to  show  that  twenty  years  before  action  bronght 
some  person  was  in  adverse  possession,  and  that  the  plaintiff  has  not 
since  been  in  possession.  It  is  not  necessary  to  show  coniinuous  and 
connected  occupation  adverse  to  the  plaintiff  (per  Martin,  G.J., 
and  ffargraw,  J  ;  Faucett,  J.,  dissentieiUe).  A  new  trial  was 
granted  on  the  grounds  of  misdirection.  (6) 

In  an  action  of  ejectment,  upon  evidence  being  given  that  the 
records  of  the  Sheriff's  Court  of  Lanarkshire  were  never  permitted 
to  be  taken  out  of  the  United  Kingilom,  a  certified  copy  was 
admitted  by  the  J  udgo  at  the  trial. 

Held,  that  the  copy  was  rightly  admitted. 

iy  EW  TRIAL  MOTION.     Rule  nisi  for  a  new  trial 
was  granted  on  the  following  grounds: — 

(a)  Before  Sir  J ainen  Martin,  C.J.,  Hargrave,  J.*,  and  Faucett,  J. 

!6)  Though  thiti  decision  was  on  this,  the  main,  point  expressly 
ovenuled  by  the  Privy  Council  in  Trustees  Go  v.  Short  (1888),  L.R. 
13  App.  Ca  793,  and  9  N.S.W.  L.R.  409  (considered  in  Soiling  v. 
Broughton,  12  N.aw.  L.R.  189),  it  has  been  thought  advisable  to 
print  it  to  complete  the  history  of  this  case.  (See  Knox,  pp.  28  and 
264. )  It  may  also  be  found  useful  on  the  other  point  on  the  law  of 
evidence :  see  N.S.  W.  Digest,  Col.  346.  An  appeal  to  the  Privy 
Council,  for  the  purpose  of  which  the  Chief  Juliet  prepared  reaaoiiB 
(given  as  the  judgment),  was  afterwards  abandoned. 
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1.  That  the  verdict  was  against  evidence,  and  in 
articular  against  the  evidence  as  to  possession.  2. 
hat  the  Judge  erroneously  admitted  in  evidence  on 
Bhalf  of  the  plaintiffs  an  extract,  or  copy,  of  a  trust 
Lsposition  and  settlement  of  Matthew  Langlands 
ited  the  26th  of  September,  1854,  the  absence  of  the 
riginal  thereof  not  having  been  sufficiently  accounted 
>r.  3.  That  the  Judge  erroneously  directed  the  jury 
)  find  whether  or  not  there  was  a  connection  of  title 
btween  the  said  JaToes  Warrell,  the  father,  and  his 
lid  sons,  whereas  the  Judge  ought  to  have  ruled  as  a 
latter  of  law  that  in  the  absence  of  evidence  of  any 
Bed  or  will  by  the  father  dealing  with  the  said  land, 
r  of  letters  of  administration  of  his  estate,  the  land  at 
is  death  vested  in  his  eldest  son,  the  defendant,  James 
^arrelly  as  heir-at-law  or  otherwise;  that  the  said 
jfendant  and  his  brother,  the  defendant,  Charles 
^am^tllj  became  entitled  thereto  in  distribution.  4. 
hat  in  regard  to  the  plaintiffs  resident  in  Great 
ritaiii,  the  Judge  erroneously  ruled  that  because  of  the 
isabilities  shown  upon  the  evidence,  their  right  to  sue 
as  not  barred  by  the  Statute  of  Limitations,  and  he 
Jcordingly  recommended  the  jury  to  find  a  verdict 
•r  these  plaintiffs  in  respect  of  their  shares  of  the 
nd ;  whereas  the  Judge  ought  to  have  ruled  that  as 
ley  had  not  brought  the  action  within  thirty  years 
om  the  date  of  the  said  Crown  grant,  their  right  to 
16  was,  under  the  circumstances  shown  by  the  evi- 
mce,  barred  by  the  said  statute. 

This  was  an  action  of  ejectment  to  recover  possession 
■  2560  acres.  At  the  trial  before  FaiLcett,  J.,  and  a 
iry,  on  the  4th  June  and  2nd  August,  the  jury  found 
verdict  for  the  plaintiffs.  The  facts  of  the  case  fully 
)pear  from  the  judgment  of  the  Chief  Justice, 


1876. 


Laino 

V, 

Bain. 


Sir  Williavi  Manning,  Q.C.,  and  Donovan,  for  the 
sfendants,  in  support  of  the  rule. 

Jf.  H,  Stephen  and  Sir  George  Inv^s  showed  cause. 
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1876'  The  Chief  Justice.    This  was  an  action  of  eject- 

Laing  ment  brought  to  recover  possession  of  2560  acres  of 
3^^  land  called  Redbank,  and  situate  near  Port  Macquarie, 
in  this  colony.  In  1831  the  grant  of  this  land  was 
promised  by  the  Crown  to  Lieutenant  MitcheU,  who 
went  into  possession  and  died  in  1833  without  any 
grant  having  been  issued  to  him.  There  was  no 
evidence  that  after  his  death  any  person  representing 
or  claiming  under  him  was  ever  in  possession.  In 
1840  a  Crown  grant  of  the  land  in  question  in  fee 
simple  issued  to  David  Fergus  Laing,  one  of  the 
plaintiffs,  and  to  his  aunts,  Mrs.  Hutchinson  and  Mrs. 
OordoUy  as  tenants  in  common,  they  being  representa- 
tives of  Mitchell,  the  original  promisee,  Mrs.  Hutchin- 
son and  Mrs.  Gordon  being  two  of  his  sisters,  and 
Laing  being  the  son  and  heir  of  a  third  sister.  This 
action  was  commenced  in  1874,  thirty-four  years  after 
the  issuing  of  the  grant.  The  plaintiff,  David  Fergus 
Laing,  had  been  more  than  thirty  years  a  resident  in 
this  colony.  His  aunts,  the  two  other  grantees,  had 
been  bom  in  New  South  Wales.  D.  F.  Laing,  so 
far  as  the  evidence  showed,  was  never  in  possession  of 
the  land  in  question.  The  evidence  showed  that  in 
1851  or  1852  a  person  named  Warrell  went  upon  the 
land,  built  a  mansion,  cultivated  some  parts  of  the 
estate,  and  depastured  other  parts  with  stock,  and 
lived  there  till  his  death,  after  which  his  sons  remained 
upon  the  estate  and  were  now  there.  The  defendants 
claimed  the  land  through  them. 

It  is  clear  that  if  in  1851  or  1852  Wa/rrell,  or  any 
other  person,  went  into  possession  otherwise  than 
under  D.  F.  Laing,  or  either  of  the  other  grantees,  a 
right  of  action  to  i*ecover  the  possession  so  taken 
thereupon  accrued  to  those  grantees.  Such  right 
would  accrue  as  soon  as  there  was  adverse  possession ; 
and  the  Statute  of  Limitations  would  then  begin  to 
run  unless  its  operations  were  pastponed  by  reason  of 
the  existence  of  some  one  or  other  of  the  disabilities 
therein  mentioned.  A  right  of  a>ction  which  accrued 
in  1852  would  in  the  absence  of  disability  be  lost  in 
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1874.  Mr.  Justice  Faucett,  who  tried  the  case,  was  of 
opinion  that  under  the  Statute  of  Limitations  in  order 
to  bar  the  legal  title  it  was  necessary  to  show  con- 
tinuous adverse  occupation  for  twenty  years  by  per- 
sons connected  and  claiming  in  the  same  right.  I  am 
of  opinion  that  that  is  an  erroneous  idea. 

It  is,  I  think,  quite  immaterial  how  or  when  a 
defendant  in  ejectment  got  into  possession,  where 
the  legal  owner  has'  been  twenty  years  out  dating 
from  the  entry  of  the  person  who  came  first  into 
adverse  possession.  So  thought  the  Court  of  Queen's 
Bench  in  Doe  d.  Caiier  v.  Baimard  (a).  The  plain- 
tiff in  that  case  sought  to  recover  in  ejectment  on  a 
title  based  solely  upon  possession  for  18  years  by 
her  hudband  then  deceased,  and  for  13  years  by  herself 
after  her  husband  s  death.  The  Court  held  that  these 
two  possessions,  not  being  connected  or  in  the  same 
right,  could  not  be  united  so  as  to  make  up  the  period 
of  adverse  possession  necessary  to  transfer  the  title  to 
the  plaintiff.  "But,"  said  Patteaoriy  J.,  in  giving 
the  considered  judgment  of  the  Court  (p.  952) : — 
"  If  she  had  been  defendant  in  an  action  of  ejectment, 
no  doubt  the  non-possession  of  the  lessor  of  the 
plaintiff,  evidenced  by  her  husband's  and  her  own  con- 
secutive possession  for  more  than  20  years,  would  have 
entitled  her  to  the  verdict  on  the  words  of  the  2nd 
section  of  the  Act,  without  the  aid  of  the  34th  section/' 
In  Diocan  v.  Gay  fere  (6),  the  Master  of  the  RoUs  took 
the  same  view.  In  like  manner  as  the  Court  of 
Queen  8  Bench  had  done,  he  held  that  adverse  possession 
by  a  succession  of  independent  trespasses  for  a  period 
exceeding  20  years,  conferred  no  right  on  any  one  of 
them  who  had  not  himself  had  20  years  uninterrupted 
possession,  except  as  furnishing  a  defence  to  a 
trespasser  against  an  action  by  the  rightful  owner. 

I  am  not  aware  of  any  case  which  touches  this  point 
other  than  these  two.  The  language  of  the  section  of 
the  Act,  however,  is  so  plain  that  it  appears  to  me  to 

(a)  13  Q.B.  945 ;  18  L.  J.  Q.B.  306. 
(6)  17  Heav.  429,  430 ;  23  L.J.  Ch.  60. 
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admit  of  no  other  interpretation : — "  No  person  shall 
.  .  .  bring  an  action  to  recover  any  land  .  .  . 
but  within  twenty  years  next  after  the  time  at  which 
the  right  ...  to  bring  such  action  shall  have 
first  accrued  to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrued  to  any  person 
.  .  .  through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  .  .  . 
to  bring  such  action  shall  have  first  accrued  to 
the  person  .  .  .  bringing  the  same."  The  action 
must  be  brought  within  twenty  years  after  the 
right  first  accrued.  How  can  it  be  material 
who  may  have  been  during  those  twenty  years  in 
possession,  or  what  number  of  persons  ?  The  words 
could  not  be  plainer — No  person  shall  bring  an 
action  but  within  twenty  years.  The  only  question 
is  whether  or  not  twenty  years  have  elapsed  since  the 
right  to  bring  the  action  first  accrued  ?  No  question 
of  who  has  been  in  possession,  or  how  long  (less  than 
20  years)  has  any  one's  possession  lasted  is  raised 
by  that  section.  The  right  to  bring  an  action  does  not 
accrue  till  some  person  goes  adversely  into  possession. 
The  moment  a  person  without  a  title  enters  into 
possession  of  land  a  wrong  is  done  to  the  true  owner, 
and  his  right  to  exercise  his  remedy  by  bringing  an 
action  accrues,  but  then  it  does  not  accrue  before,  for 
this  plain  reason  that  till  then  no  occasion  for  an 
action  has  arisen.  Land  may  remain  unoccupied  for 
twenty  years,  and  yet  the  right  of  the  owner  may  not 
be  barred.  It  is  the  adverse  possession  of  some  other 
person  which  gives  the  owner  the  right  of  action ; 
and  the  Act  in  words  concise  and  plain  says  that  if  the 
owner  lets  that  right  remain  unexercised  for  twenty 
years  it  is  for  ever  barred.  If  during  the  currency  of 
twenty  years,  dating  from  the  first  adverse  possession, 
a  gap  occurred  in  the  possession  and  the  land  remained 
for  a  long  time  unoccupied,  the  owner's  right  of  action 
would  still  date  back  to  the  original  commencement  of 
the  action.  For  it  is  clear  that  if  the  statute  has  once 
commenced  to  run  it  will  pot  stop  running  except  by 
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he  owner  of  the  legal  estate  going  into  possession, 
nd  80  getting  as  it  were  a  new  point  of  the  departure, 
f  then  another  person  were  to  go  into  adverse 
ossession,  the  statute  would  again  commence  to  run. 
hat  is  clearlj  what  the  Legislature  meant,  and  it  seems 
I  me  ifupossible  to  hold  otherwise.     The  8rd  section 

the  statute  also  shows  this  construction  to  be  the 
rrect  one.  The  right  accrues  when  some  person  goes 
to  adverse  possession. 

If  there  was  evidence  of  possession  by  Warrell  in 
^52,  the  right  of  D,  F.  LaiTig  to  commence  the  present 
tion  in  1874  was  barred  so  far  as  related  to  his  third 
are  under  the  grant.  As  to  the  other  grantees,  his  two 
ints,  one  died  in  1842,  and  the  other  died  in  October, 
i61.  Neither  of  these  was  ever  resident  in  this 
lony.      One-third  of  the  land  as  granted  belonged 

Z).  F.  Laing,  and  the  residue  to  his  two  aunts.  Of 
is  residue,  one-sixth  went  to  D.  F.  Laing  on  the 
lath  of  his  aunt  in  1842.  The  adverse  possession  in 
152  would  bar  his  right  to  that  sixth  as  well  as  his 
iginal  third  acquired  under  the  grant  of  1840.  As 
I  the  other  portion,  as  the  owners  never  were  in  New 
outh  Wales,  according  to  Devine  v.  HoUoway  (a), 
ich  owners  had  either  twenty  years  to  bring  their 
ction;  or  ten  years  from  the  time  when  the  person  to 
rhoin  the  right  first  accrued  should  have  ceased  to  be 
nder  disability,  or  according  to  the  evidence  the 
batute  commenced  to  run  during  Mrs.  Hutchinson* 8 
fetime,  i.e.,  in  1852,  she  having  died  in  1861.  The 
arsons  claiming  through  her  had  either  20  years  from 
852,  or  ten  years  from  186 1  to  bring  their  action,  and 
tierefore  they  would  be  barred  in  1874,  when  the 
ction  was  commenced. 

It  was  contended  by  the  plaintiffs  counsel  during 
he  argument  that  if  a  continuous  or  connected 
idverse  possession  were  not  insisted  on  as  being 
necessary  to  bar  the  owner's  right,  then  a  person  who 
weight  have  been  in  possession  for  only  a  few  weeks 

would  prevail   against   the  person  having  the  legal 
la)  U  Moore  P.  C.  200 ;  9  W.  K.  642 ;  4  L.  T.  N.  S.  1 W. 
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estate.  And  so  he  could,  as  a  defevdant,  for  the 
reasons  and  on  the  authorities  already  mentioned- 
But  his  title  would  be  only  one  depending  on  posses- 
sion. If,  before  he  had  been  himself  20  years  in 
possession,  he  happened  to  lose  the  possession,  he 
could  not  recover  it  on  the  ground  that  the  owner 
had  been  20  years  out  of  possession.  He  would  have 
to  show  that  he  himself  had  been  20  years  in  posses- 
sion. 

As,  therefore,  I  am  of  opinion  that  his  Honour  was 
wrong  in  holding  at  the  trial  that  continuous  and 
connected  adverse  occupation  was  necessary  to  bar 
the  plaintiffs  right,  and  it  is  impossible  to  say  to 
what  extent  that  direction  affected  the  verdict,  I 
think  there  ought  to  be  a  new  trial. 

Another  point  taken  in  support  of  the  present  rule 
was,  that  the  Judge  improperly  admitted  in  evidence, 
on  behalf  of  the  plaintiff,  an  extract  or  copy  of  a  trust 
dispo'^ition  and  settlement  of  Mr.  Langlands;  the 
absence  of  the  original  not  having  been  accounted 
for,  the  deed  in  question  was  a  record  of  the  Sheriff's 
Court  of  Lanarkshire,  and  a  copy  of  it,  certified  by 
the  sheriffs  clerk,  was  admitted  by  the  Judge,  on 
evidence  being  given  that  such  records  were  never 
permitted  to  be  taken  out  of  the  United  Kingdom. 
The  law  on  this  point  is  stated  in  the  408th  section 
of  Taylor  on  Evidence,  citing  Alivon  v.  Furnival  (a). 
In  that  case  a  document,  according  to  usage,  was  in 
the  custody  of  a  notary  (in  Paris),  and  a  copy  of  it 
was  given  in  evidence.  The  question  was  whether 
such  copy  had  been  rightly  admitted,  and  it  was  held 
that  it  had  been.  The  judgment  of  the  Court  was 
delivered  by  Parke,  B.,  who  said  (at  page  291),  "It 
(meaning  the  document)  was  simply  deposited  for 
safe  custody ;  but  there  was  sufficient  evidence  in  the 
testimony  of  M.  Colin  of  the  established  usage  at  least 
in  France,  though  it  was  not  a  provision  of  the  written 
law,  not  to  allow  the  removal  of  documents  so  deposited 

(a)  1  C.  M.  &  R.  277. 
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and  consequently  to  let  in  secondary  evidence  of  the 
contents ;  for  such  evidence  is  admissible  where  it  is 
in  effect  out  of  the  power  of  a  party  to  produce  the 
original,  and  that  was  sufficiently  proved  in  this  case 
to  the  satisfaction  of  the  learned  Judge,  whose  province 
it  was  to  decide  upon  this  question,  and  we  cannot 
say  that  his  decision  was  wrong,"  According  to  that 
case,  if  the  matter  were  at  all  doubtful,  which  I  do 
not  think  it  was,  as  the  Judge  has  decided  that  this 
copy  of  settlement  was  admissible,  I  think  that  the 
Court  ought  not  to  interfere  with  his  decision.  There 
was  evidence  that  the  tribunal  which  had  jurisdiction 
over  the  document  in  the  present  case,  would  not 
allow  it  to  be  removed.  On  this  ground,  therefore,  the 
rule  ought  to  be  discharged,  but  on  the  other  ground, 
as  above  stated,  I  think  that  it  should  be  made 
absolute. 
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Hargbave,  J.     I  am  of  the  same  opinion. 

Faucett,  J.  I  concur  in  thinking  that  the  rule 
should  be  made  absolute,  but  I  cannot  agree  with 
some  of  the  reasons  given  by  the  Chief  Justice.  No 
doubt  the  right  of  action  mentioned  in  sea  2  of  the 
Act  does  not  accme  until  some  person  goes  into 
adverse  posschsion,  and  upon  such  adverse  possession 
the  statute  begins  to  run ;  but  it  appears  to  me  that 
if  the  adverse  possession  is  abandoned  within  the 
twenty  years  eo  instanti  the  land  reverts  to  the  legal 
owner. 

Rule  absolute;  costs  of  the 
first  trial  to  abide  the 
event. 
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Ex  parte  Reay  (a). 

Municipalities  Act  of  1867  (31  Vic,  No.  12),  ss.  52,  74,  77  <t-  90— 
Declaration  by  voter y  h.  52,  Hchednle  C — Declaration  by  poll-clerk^ 
s.  74 — BaJlof  papem — Distinction  between  proceediu{fs  under 
a.  99  and  quo  warranto. 

If  it  appears  to  the  Court,  Id  a  proceeding  taken  under  section  99 
of  the  Municipalities  Act  of  1867  (31  Vic,  No.  12),  that  a  person  has 
beeo  unduly  elect^id  an  alderman,  the  Court  has  no  discretion  in  the 
matter  as  in  quo  warranto^  but  will  have  to  make  absolute  the  rule 
to  oust  him  from  the  office. 

Where  persons  were  allowed  to  vote  without  having  made  the 
declaration  prescribed  by  section  52  of  the  Act,  the  election  was  held 
to  have  been  invalid. 

Held  also  {per  Hargrave^  J.),  that  the  fact  that  the  poU-clerk  did 
not  make  the  declaration  required  by  section  74  also  rendered  the 
election  void. 

SembU  {per  Martin^  C.  J.),  that  the  fact  that  the  poll-clerk  did 
not  sign,  but  merely  initialled  the  ballot  papers  was  not  material^  as 
the  provision  in  section  77  is  merely  directory. 

I^USTER  under  section  99  of  the  Municipalities  Act 
^     (31  Vic,  No.  12). 

Salomons  {  Want  with  him)  moved  to  make  absolute 
a  rule  nisi  to  oust  Thomas  Fryar  and  Alexander  Ross 
from  their  offices  as  aldermen  of  the  municipal  council 
for  the  municipal  district  ox  Wallsend  upon  the  follow- 
ing (inter  alia)  grounds: — 1.  That  Thomas  M.  Machiy, 
the  poll-clerk  acting  in  the  said  election,  did  not,  before 
so  acting,  make  the  declaration  prescribed  by  the 
Municipalities  Act  of  1867.  2.  That  the  returning 
officer  did  not  sign  his  name  on  the  back  of  the  ballot 
papers.  3.  That  the  returning  officer  did  not  hand  a 
signed  ballot  paper  to  each  elector.  4.  That  the  said 
returning  officer  allowed  electors  to  vote  at  the  said 
election  without  having  first  made  and  subscribed  a 
declaration  in  the  form  of  schedule  C  to  the  said 
Municipalities  Act. 

(a)  Before  Sir  James  Martin^  C.  J.,  Margrave,  J.,  and  Faucetl,  J, 
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Other  points  were  taken  in  the  rule,  but  were  not  187«. 
pressed  in  argument.  As  far  as  the  judgment  of  the  Sx  parte 
Court  is  concerned,  there  was  no  contest  as  to  the  facts. 
It  was  admitted  on  either  side  that  the  poll -clerk  did 
act  without  having  first  made  a  declaration  in  pursu- 
ance of  section  74  of  the  Act,  and  that  he  had  not 
signed  the  ballot  papers  with  his  name  in  full,  but  only 
with  his  initials.  In  support  of  the  motion  it  was 
contended  that  such  an  omission  was  fatal 

BuUer,  Q.O.  (Heydon  with  him),  contended  that  the 
moving  party  was  present  and  did  not  protest  against 
the  poll-clerk  acting;  and  further,  that  the  Court 
should  regard  the  motion  as  one  for  a  writ  of  quo 
vxirranto,  and  that  therefore  the  Court  had  a  discre- 
tion to  discharge  the  rule  or  make  it  absolute. 

Sir  James  Martin,  C.  J.  This  is  an  application 
under  the  99th  section  of  the  Municipalities  Act  of 
1867  (31  Vic.,  No.  12),  which  is  a  substitution  for  the 
old  proceeding  by  writ  of  quo  warranto.  That  writ 
is  a  prerogative  writ,  and  being  such,  it  is  always  in 
the  power  of  the  Court  to  grant  or  refuse  it  according 
to  circumstances.  When  an  application  is  made  for 
the  issuing  of  a  writ  of  quo  warranto,  the  Court  is  not 
bound  to  grant  permission  to  let  the  writ  issue,  although 
a  clear  case  of  want  of  title  is  established.  That  law 
is  plainly  laid  down  in  iJ.  v.  Parry  (a),  the  marginal 
note  to  which  is,  "  It  is  discretionary  in  the  Court  to 
grant  or  withhold  a  quo  warranto  information,  even 
where  a  good  objection  to  the  title  is  shown."  And  at 
p.  820  Lord  Denman,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  said,  "  But  the  argument  at  the  bar  in 
support  of  the  present  rule  did  not  and  could  not  stop 
short  of  denying  all  discretion  in  this  Court  as  to 
originating  proceedings  in  quo  warranto.  It  was,  in 
effect,a8serted  that  whereverareasonable  doubt  is  raised 
as  to  the  legal  validity  of  a  corporate  title,  we  are  bound 
to  grant  leave  to  file  the  information.    This  proposition, 

(a)  6  Ad.  k  E.  810. 
Q— 14 
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however,  is  wholly  untenable.     Every  case  (and  they 
are  most  numerous)  which  has  turned  upon  the  interest, 
motives  or  conduct  of  the  relator,  proceeds  upon  the 
principle  of  the  Court's  discretion ;  however  clear  in 
point  of  law  the  objection  may  have  been  to  the  party's 
abstract  right  to  retain  his  office,  yet  the  Court  has 
again  and  again  refused  to  look  at  it  or  interfere  upon 
one  or  other  of  these  grounds."     A  number  of  cases 
are  then  cit.ed  in  support  of  that  view.     Therefore,  if 
we  were  now  being  asked  to  grant  leave  to  the  appli- 
cant to  file  a  quo  wai^anto  information,  it  would  have 
been  in  our  discretion  to  grant  or  to  refuse  such  leave 
according  to  circumstances.     The  kind  of  circumstances 
which  the  Court  would  have  to  consider  are  set  forth 
in  the  judgments  in  R.  v.  Lofthouse  (a),    Blackburn,  J., 
said :  "  We  must  see  that  the  relator  is  a  fit  person  to 
be  intrusted  with  this  prerogative  process  of  the  Crown. 
In  the  present  case  it  appears  from  the  affidavits  that 
the  present  chairman  has  been  chairman  from  the  first 
constitution  of  the  Board,  and  has  been  returning  officer 
on  previous  occasions,  and  he  says  that  he  issued  the 
voting  papers  in  a  similar  way;  that  Mr.  Maw  has  also 
been  a  member  of  the  Board  from  its  formation,  and 
has  taken  part  in  the  previous  elections,  which  were 
conducted   in   a   similar    manner,  and    also    himself 
used  the  voting  papers  in  which  the  number  of  votes 
was  not  filled  up  before  delivery;  nevertheless,  he  kept 
his  objection  back  until  after  he  was  defeated  on  the 
present  occasion.     That  is  a  matter  that  disentitles 
Mr.  Maw  to  become  a  relator ;   it  is  very  much  like 
the  case  where  an  arbitrator  has  done  something  wrong, 
but  both  parties,  although  knowing  of  it,  nevertheless 
proceed,  and  neither  can  afterwards  take  advantage  of 
the  objection."     Mellor,  J.,  lays  down  the  same  rule  of 
law,  citing  Comer's   Croivn  Practice  (at  p.  184) : — 
"  The   relator  must   not   be   disqualified    by   having 
acquiesced  or  concurred  in  the  act  which  he  comes  to 
complain  of,  or  in  similar  acts  at  former  elections." 
Shee,  J.,  in  his  judgment  cited  a  rule  enunciated  by 
(a)  L.  R.  1  Q.  B.  433,  at  p.  440. 
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Lord  Kenyon,  C.  J.,  in  JR.  v.  Clarke  (a) :— "  The  Court 
have  on  several  occasions  said,  and  said  v^isely,  that 
they  would  not  listen  even  to  a  corporator  who  has 
acquiesced,  or  perhaps  concurred,  in  the  very  act  which 
he  afterwards  comes  to  complain  of  when  it  suits  his 
purpose,  and  so  far  I  think  we  have  determined  rightly-." 
From  those  cases  it  is  clear  law  that  the  granting  or 
^thholding  leave  to  file  a  qiu)  warranto  information  is 
a  matter  in  the  discretion  of  the  Court. 

In  the  present  case  the  Court  is  asked  to  exercise  a 
power  conferred  upon  it  by  statute,  by  section  99  of 
H  Vic,  No.  12.  By  that  section  it  is  enacted — "Upon 
ifRdavit  that  any  person  declared  elected  to  be  mayor 
)r  an  alderman  or  auditor  of  any  municipality  has  been 
mduly  elected,  ....  it  shall  be  lawful  for  the  Supreme 
3ourt  ....  to  grant  a  rule  or  order  calling  upon  such 
)erson  to  show  cause  to  the  Court  why  he  should  not 
ye  by  the  said  Court  ousted  of  the  said  office,  and 
vhere,  upon  the  return  of  such  rule  or  oixler,  it  shall 
appear  to  the  Court  that  such  person  so  elected  .... 
^as  unduly  elected,  .  .  .  the  Court  may  make  such  rule 
T  order  absolute,  or  if  the  matter  shall  not  so  appear, 
nay  discharge  such  rule  or  order,  and  in  either  and 
very  such  case  with  or  without  the  payment  of  costs, 
0  or  by  either  party  as  the  Court  shall  deem  meet,"  &c. 
thas  been  contended  that  on  an  application  under  that 
action,  the  Court  has  the  same  discretion  in  granting 
r  refusing  the  rule  absolute  as  it  before  had  in  an 
pplication  for  a  quo  warranto.  That  section  gives 
he  Court  an  altogether  new  jurisdiction;  no  such 
ommary  power  of  ousting  before  existed.  It  gives 
be  Court,  or  a  Judge,  the  power  of  granting  ex  parte 
n  order  calling  upon  persons  in  office,  under  the  Act, 
[)  show  cause  why  they  should  not  be  ousted,  and  if  it 
ppears  that  the  person  was  unduly  elected  the  Court 
lay  make  the  order  absolute,  "  or  if  the  matter  shall 
ot  so  appear,"  that  is,  if  it  should  not  appear  that  the 
eraon  had  been  unduly  elected,  the  Court  may  dis- 
harge  the  rule.     I  am  of  opinion  that  if  it  appears  to 

(a)  1  East.  46. 
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>876.        ns  that  any  person  was  unduly  elected  we  have  no  dis- 
Ex  parte     cretion  in  the  matter,  but  will  have  to  make  absolute 
the  rule  to  oust  him  from  office. 

Altogether,  eight  grounds  were  taken  in  the  rule 
nm ;  some  were  not  pressed  to  argument,  others  were 
abandoned,  and  others  were  answered  by  the  affidavits 
of  the  respondents. 

As  to  the  grounds  which  complain  that  the  poll-clerk 
did  not  sign  the  ballot  papers,  &c.,  it  appears  that  the 
papers  were  initialled,  and  I  think  that  was  sufficient 
as  a  77  is  only  directory,  and  not  mandatory. 

The  only  ground  left  for  the  decision  of  the  Court  is 
the  fourth  ground,  whereby  it  is  alleged,  and  admitted 
by  the  respondents,  that  the  returning  officer  allowed 
persons  to  vote  "without  first  making  and  subscribing 
a  declaration,"  according  to  the  52nd  section  of  the  Act 
and  schedule  thereto.  The  words  are — "  No  person 
shall  be,"  &c.,  a  parliamentary  prohibition  against 
being  allowed  to  vote  unless  the  declaration  is  made. 
No  discretion  is  allowed  in  the  matter.  Any  person 
voting  without  having  made  and  signed  the  proper 
declaration,  which  is  set  out  as  a  schedule  to  the  Act, 
would  be  improperly  voting,  and  doing  that  which  the 
statute  expressly  provided  against;  and  in  any  election 
where  such  an  impropriety  was  allowed  to  be  com- 
mitted, the  persons  elected  thereat  would  be  unduly 
elected,  as  they  appear  to  have  been  in  the  present  case. 

The  rule  should  be  made  absolute,  though  without 
costs,  as  the  person  raising  the  objection  stood  by  when 
the  irregularity  was  committed,  and  did  not  protest, 
and  only  when  unsuccessful  in  his  election  moved  to 
oust  those  more  fortunate. 

Hargrave,  J.  I  concur.  I  also  think  that  the 
point  raised  on  the  first  ground,  "  that  the  poll-clerk 
had  not  made  the  declaration  in  pursuance  of  the  74'th 
section,"  is  fatal  to  the  election. 

Faucktt,  J.    I  concur  with  the  Chief  Jvstice. 

Rtde  ahsclvie  without  casta. 


Digitized  by 


Google 


CASES  AT    LAW.  246 


MONTEFIORE  AND  ANOTHER  V.  SmITH  AND  OTHERS  (a).  ^^76. 

March  12, 16. 

Partiwrship — What  constUuten — Agreement  to  carry  on  business — 

SlipukUxon  heiioeen  partners  limiting  right  to  sell — Right  qf  any 
partner  to  sell — Notice, 

The  existence  of  a  partnership  does  not  depend  upon  the  private 
intentions  of  the  parties,  bat  must  be  decided  by  their  intentions 
to  be  ascertained  by  their  acts. 

A,  and  />.,  in  Sydney,  and  Ji  U.  and  R,  U.,  at  a  whaling  station 
in  the  South  Pacific,  entered  into  an  agreement  under  s^l  to  cany 
on  business  in  connection  with  the  whaling.  There  was  a  stipulation 
in  the  agreement  that  all  oil  was  to  be  sold  by  ^ .  or  Z>.  in  Sydney. 
J.  U.  and  R.  U,  sold  certain  oil  at  Noumea,  to  G,  and  S^  who 
consigned  it  to  the  plaintiifH,  their  agents  in  Sydney.  1  be  oil  was 
seized  on  its  arrival  in  Sydney  under  a  Ji,fa.^  issued  by  the  defen- 
dants against  />.,  one  of  the  Sydney  partners.  The  plaintiffs  sued 
in  trespass  and  trover,  and  recovered  damages. 

Held  (by  Martin^  C.J.,  and  Faucetty  J.),  that  the  verdict  was 
right ;  that  there  was  a  partnership ;  that  as  it  was  a  trading 
partnership  each  partner  could  sell ;  and  that,  whatever  the 
stipulations  between  the  partners,  the  right  of  one  partner  to  sell 
the  partnership  property  could  not  be  limited,  as  regards  purchasers, 
without  express  notice. 

Held,  also,  that  if  C,  and  S,  did  not  know  of  the  partnershipT 
the  right  of  J.  U.  and  R.  U,  to  sell  would  depend  upon  the  general 
rights  of  each  partner,  and  not  upon  any  private  stipulation. 

HeUlt  by  Hargrave,  J.,  that  there  was  no  partnership ;  but  that 
the  verdict  for  the  plaintiffs  was  right  because  •/.  U.  and  R.  U. 
were  left  with  full  apparent  power  over  the  property,  and  C.  and 
S,  had  received  no  notice  that  they  had  no  power  to  sell. 

"p^EW  TRIAL  MOTION.  The  action,  which  was 
for  trespass  and  trover  in  respect  of  64  casks 
of  whale  oil,  was  tried  before  Fav^ett,  J.,  and  a  jury 
of  four,  on  the  9th,  10th,  and  1 1th  days  of  August, 
1875,  and  resulted  in  a  verdict  for  the  plaintiffs  for 
£687  lOs. 

The  plaintiffs  on  the  record  were  Messrs.  Montejiore 
<fe  Montefiore.     The  defendants  on  the  record  were 

(a)  Before  Sir  James  Martin^  C.  J.,  Hargrave,  J.,  and  Fcmeett^  J. 
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1876. 

MONTEFIORE 
V. 

Smith. 


A,  B.  Smith  and  A,  A,  Sriiith  (irading  as  Smith  Bros.), 
P.  L,  G.  Shepherd,  William  Dearie,  and  C/mriea  Mvaio 
Deaiie.  The  virtual  plaintiffs  were  Messrs.  Capom  Js 
Stockarch,  of  Noumea  in  New  Caledonia,  the  con- 
signors of  the  oil,  whose  agents  were  Messrs.  Montejiore 
dk  Montefiore,  the  consignees;  the  virtual  defendant 
was  Charles  Muzio  Deane. 

The  facts  were  as  follows  : — 

The  Messrs.  Underwood,  before  1871,  carried  on  the 
business  of  whalers  and  traders  at  a  station  in  the 
South  Pacific  called  Injuc,  near  the  island  of  Aniteum. 
In  that  year,  on  the  1st  of  November,  their  estate  was 
sequestrated.  On  the  18th  of  April,  1872,  the  official 
assignee  sold  the  estate  to  the  late  Captain  Ashrnore 
and  Mr.  Charles  Muzio  Deane.  On  the  16th  of  May, 
in  the  same  year,  Messrs.  Ashm/yre  and  Deatie  entered 
into  an  agreement,  under  seal,  with  Messrs.  Richard 
and  Joseph  Underwood,  The  agreement  contained, 
inter  alia,  the  following  conditions  : — 1.  The  agree- 
ment was  to  last  for  three  years  at  least.  2.  The 
Underwoods  were  to  manage  and  carry  on  the  trade 
of  whalers  and  traders,  and  live  at  Injuc.  They  were 
to  use  all  their  skill,  &c.,  and  were  not  to  enter  upon, 
superintend,  or  become  interested  in  any  other  trade. 

3.  They  were  to  keep  all   gear,  &c.,  in   good   order. 

4.  Messrs.  Deane  and  Ashmore  were  to  puixshase  all 
supplies,  and  conduct  the  whole  business  of  the  station 
in  Sydney.  5.  That  in  the  accounts  to  be  made  up  as 
hereinafter  to  be  mentioned,  no  charge  should  be  made 
for  wages,  either  by  the  said  Undervx)ods  at  the  said 
station,  or  by  Deane  and  Ashm/rre  at  Sydney ;  nor 
shall  Deane  and  Ashmore,  or  either  of  them,  charge 
any  commission  or  remuneration  for  their  personal 
service.  6.  That  in  case  it  should  be  thought  to  be 
more  advantageous  by  Messrs,  Deave  and  Ashmore,  or 
either  of  them,  to  forward  the  native  produce  to  any 
other  place  than  Sydney  for  disposal,  then  and  in  such 
case  all  actual  commission  and  expenses  paid  to  be 
charged  to  the  said  account,  and  that  all  whale  oil 
shall  be  sold  by  Messrs.  Deane  and  Ashvwix,  or  either 
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of  them,  at  the  port  of  Sydney,  for  the  highest  current         ^^7^- 
rates  procurable.     7.  That  all  whale  oil  and  native    Momtefiobb 
produce  of  the  said  station  should  be  consigned  to  the       smTth. 
said  Charles  Muzio  Deane  at  Sydney  aforesaid  or 
otherwise  as  said  Charles  Muzio  Deane  might  direct. 
8.  That  Messrs.  Deane  and  Ashmore  and  the  Messrs. 
Underwood  should  be  faithful  and  just  to  each  other 
in  all  bujdngs,  &c.,  of  or  relating  to  the  said  trade,  and 
should  at  all  times  give  to  each  other  a  just  and 
faithful  account  of  the  same,  &c.     9.  That  the  Messrs. 
Underwood  should  keep  all  necessary  books  at  the 
said  station,  and  that  Messrs.  Deave  and  Ashmore 
should  keep  all  necessary  books  at  Sydney,  and  that 
at  the  end  of  each  year  a  general  account  should  be 
made  up  by  Messrs.  Deane  and  Ashmore  of  all  whale 
oil  and  native   produce   received  by  them  from  the 
station  and  the  price  realised,  from  which  should  be 
deducted  the  actual  cost  of  all  stores  and  supplies  sent 
to  the  station,  the  actual  freight  and  charges  paid  on 
the   whale  oil   and    native    produce,  and  all    other 
expenses  actually  paid  by  Messrs.  Deane  and  Ashmore 
incidental  to  the  station,  and  the  balance  then  remain- 
ing should  be  divided  into  four  parts,  one-fourth  part 
to  be  paid  to  Joseph  Underwood,  one-fourth  part  to 
Richard    Underwood,  as  their   remuneration  under 
the    agreement.      Under    this    agreement,    and    in 
accordance  with  it,  the  parties  carried  on  the  station, 
Deane  and  Ashmore  receiving  produce  and  sending 
supplies.     In  1874,  however,  the  Messrs.  Underv)ood 
disposed  of  64  casks  of  whale  oil  at  Noumea  to  Messrs. 
Capom  &  Stockarch  instead  of  consigning  it  to  Mr. 
CharUs  M,   Deane   at  Sydney.      Messrs   Capom  <t 
Stockarch  consigned  the  oil  to  Messrs.  Montejiore,  at 
Sydney.     Messrs.  Smith  Bros,  recovered  a  judgment 
against  Mr.  (7.  M.  Deane  on  a  dishonoured  promissory 
note ;   P.  L.  (7.  Shepherd  purchased  that  debt  from 
Smith  Bros,      Mr.    William  Deane    also   recovered 
a  judgment  against  Mr.  C.  M,  Deane.    On  the  arrival 
of  the  sixty-four  casks  of  oil  in  Sydney  so  consigned 
by  Messrs  Capoi^n  <b  Stockarch  to  Messrs.  Montefiore, 
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it  was  levied  upon  by  Mr.  P.  L.  G,  Shepherd  (using  the 
name  of  Messrs.  Smith  Bros.,  the  assignors  of  the 
judgment),  as  being  the  property  of  Mr.  C.  M.  Deane, 
the  judgment  debtor,  and  notice  was  given  by  C.  M, 
Deame  to  Messrs.  Montefiore  that  he  claimed  the  oil  as 
his  property  from  Injua  The  plaintiffs  then  obtained 
an  interpleader  order.  William  Deane  then  issued 
execution  on  his  judgment,  and  also  levied  upon  the 
oil.  The  plaintiffs  then  withdrew  from  the  inter- 
pleader. The  executions  levied  by  the  other  judgment 
creditors  were  thereupon  withdrawn,  and  G.  M.  Deane 
took  possession  of  the  oil  and  sold  it. 

Thereupon  the  present  action  was  brought ;  and  a 
verdict  was  returned  for  the  plaintiffs  for  £587  10s. 

A  rule  nisi  wa?  obtained  whereby  the  plaintiffs 
were  called  upon  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted,  on  the 
grounds — 1.  That  his  Honour  should  not  have  told 
the  jury  that  the  articles  of  agreement  between  Deane 
and  Ashmore  and  the  two  Underwoods  in  his  opinion 
constituted  a  partnership  between  them.  2.  That  the 
Underwoods  were  not  the  agents  of  Gharles  Muzio 
Deane  so  as  to  bind  him  by  the  sale  of  the  oil,  the 
subject  matter  of  this  action,  to  Gaporn  <k  Stockarch. 
3.  That  the  verdict  was  against  evidence. 

Sir  William  Manning,  Q.C.,  Butler,  Q.C.,  and  Foster 
in  support  of  the  rule.  If  the  terms  of  the  partner- 
ship restricted  the  right  to  sell  and  the  purchaser 
knew  it,  the  sale  was  invalid  ;  so  also  if  the  purchaser  • 
did  not  know  of  the  existence  of  a  partnership,  and 
the  terms  of  the  agreement  excluded  the  right  of  the 
pai-tners  selling  to  sell.  It  is  not  necessary  to  consider 
the  question  whether  a  partnership  exists ;  but  if  a 
pei-son  purchases  goods  from  an  individual  not  know- 
ing him  to  be  a  partner,  and  he  afterwards  finds  out 
that  a  partnership  exists,  then  he  is  bound  by  the 
terms  of  the  partnership  agreement 
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[They  cited   Waugh  v,  Cai^er  (a),  Cox  v.  Hickman        ^^ft- 
>),  Mollwo,  March  <k  Go,  v.  The  Court  of  Wards  (c).   Montefiorb 
\awken  v.  Bourne  (d),  Brettal  v.  Williams  (e).]  Smith. 

Barley  and  (7.  B.  Stephen  showed  cause. 
[They  cited  Greenkam  v.  (?rai/  (/)  and  Holme  v. 
fammond  (g).] 

Sir  James  Martin,  C.J.  (A).  In  the  declaration 
lere  are  two  counts :  one  for  trespass  to  goods,  the 
;her  in  trover.  The  defendants  pleaded  that  the 
xxls  mentioned  in  the  declaration  were  not  the 
laintiffs  ;  and  not  guiity.  At  the  trial  the  whole 
mtroversy  arose  upon  the  first  issue  raised  on  the 
cond  count,  namely,  whether  or  not  the  goods  con- 
jrted  were  the  plaintiffs'.  The  goods  alleged  to  have 
Jen  converted  were  64  casks  of  whale  oil,  which  had 
Jen  obtained  by  the  skill  and  industry  of  two  persons 
imed  J.  J.  Undei^wood  and  R,  W.  Underwood,  who 
ere  managing,  and  had  charge  of  a  whaling  station 
.  a  place  called  Injuc,  a  port  of  Aniteum.  The 
hales  were  secured  by  boat  crews  employed  and 
lid  for  that  purpose;  the  fish  were  taken  ashore 
e  blubber  was  stripped  off  and  the  oil  tried  out,  and' 

fact  the  usual  routine  of  persons  whaling  on  the 
gh  seas  was  followed,  except  that  the  whalers  lived 
hore  and  there  kept  their  boats.  One  of  the  Under- 
oods  took  64  casks  of  oil  so  obtained  to  Noumea  in 
ew  Caledonia,  and  there  sold  it  to  Messrs.  Capom  & 
'ockarchy  merchants,  in  the  ordinary  way.  That 
rm  consigned  and  forwarded  the  oil  so  purchased  to 
le  plaintiffs,  merchants  in  Sydney ;  and  the  oil  having 
>  come  into  the  plaintiffs'  possession,  was  on  a,rrival 
ized  under  a  writ  of  fieri  facias,  issued  at  the  suit . 
■  Messrs.  Smith  Bros.,  for  a  sum  of  money  due  to 
lem  by  Mr.  C.  M.  Deane.      Mr.  P.  C  Z.  Shepherd 

(o)  Sm.  L.C.  (9th  ed.)  877  ;  {h)  8  H.  L.  C.  268 ;  9  C.B.  N.S. 

2  H.  Bl  235.  47  ;  30  L.J.  C.P.  126. 

(c)  L.R.  4  P.C.  419.  (d)  8  M.  &  W.  703. 

(e)  4  Ex.  623.  (/)  4  Ir.  Com.  L.R.  601. 

to)  L.R.  7  Ex.  218. 
[h)  Revised  and  approved  by  Sir  J.  Martin,  8th  March,  1886. 
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1876.         obtained  an  assignment  of  the  debt  due  to  Messrs. 
MoNTEFioBE   Smitk  Bvos.y  and  the   levy  was  persisted   in.      The 
Smith.        plaintiffs  obtained  an  interpleader  order,  but  did  not 
take  out  the  order.     Mr.  W.  Deane  also  levied  on  the 
oil  for  a  judgment  due  to  him  by  Mr.  C.  M.  Deane. 
The  bailiff  in  each  case  was  afterwards  withdrawn, 
and  Mr.  G.  M.  Deane  obtained  possession  of  the  pro- 
perty— and  thereupon  the  present  action  was  com- 
menced.    The  defendants  contend  that  the  oil   was 
not  the  plaintiffs',  but  that  it  belonged   to  Messrs. 
Ashram^e  &  Deane,  or,  as  Mr.  Ashmore  was  dead,  to 
Mr.  Deane  alone.     The  whaling  station  they  contend 
was  the  property  of  Messrs.  Deane  <k  Ashmorey  and 
that  they  had  by  agreement  arranged  that  the  Messrs. 
fJnderivood  should  carry  on  and  manage  the  business 
there ;  that  the  whole  concern  was  carried  on  for  the 
benefit  of  Mesj*rs.  Ashmore  &  Deane,  and  that  the  oil 
there  produced  was  their  property,  and  that  it  was 
liable  to  be  seized  for  a  debt  due  by  Mr.  (7.  M,  Deane 
to  Messrs.  Smith  Bros,     The  plaintiffs  contend  that, 
by  the  terms  of  the  agreement,  Mr.  Ashmore,  Mr.  C.  M. 
Deav^,  Mr.  /.  /.  Underwood,  and  Mr.  R.  W.  Underwood 
were  partners,  and  that,  although  the  sale  was  made 
at  Noumea,  yet,  as  it  was   made  by  a  partner,  it 
was  binding  on  his  co-partners,  and  that  by  the  sale 
all  property  in  the  goods  passed  to  the  purchaser,  and 
that  he  had  a  perfectly  good  title  to  them. 

The  first  question  to  be  considered  is,  were  Messrs. 
Deane  &  Ashmore  and  the  Messrs.  Underwood  partners  ? 
It  was  objected  that  his  Honour  erroneously  ruled 
that  they  were.  During  the  arguments  many  cases 
were  referred  to ;  some  decided  prior  to  the  passing 
of  the  Law  of  Partnership  Amending  Act  (28  &  29 
Vic.  c.  86),  others  after  that  Act  became  law.  No 
doubt  the  question  of  what  constitutes  a  partnership 
where  it  is  not  so  stated  in  express  terms  is  involved 
in  obscurity,  and  to  reconcile  the  dicta  and  decisions 
of  the  Judges,  and  especially  to  remove  any  diflSculties 
which  may  have  been  created  by  the  decision  in  Cox  v. 
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Hkkmari  (a),  the  Act  (28  and  29  Vic,  cap.  86)  was  _  J876._ 
passed.  Before  that  Act,  it  was  held  that  where  two  Montkpiobb 
persons  agreed  with  reference  to  any  business,  and  Smith. 
one  was  to  be  paid  by  a  share  of  the  profits,  that,  as 
a  matter  of  law,  constituted  a  partnership  between  the 
two.  Many  decisions  lead  up  to  that  conclusion.  The 
Act  was  passed  not  to  declare  that  payment  by  profits 
for  work  done  under  an  agreement  should  not  make 
the  parties  to  the  agreement  partners;  but  it  was 
passed  to  make  it  clear  that  that  one  element,  payment 
by  profits,  of  itself  should  not  make  theip  partners.  In 
no  part  of  the  Act  is  it  stated  that  such  a  mode  of  pay- 
ment shall  not  be  evidence  of  a  partnership — but  that 
such  evidence  of  itself  shall  not  be  proof  of  a  partner- 
ship. In  my  opinion,  Kelly ,  C.B.,  in  Holme  v.  Hammond 
(6),  either  mis-stated  the  law,  or  was  wrongly  reported. 
The  2nd  section  of  the  Act  only  enacts  that  **no  contract 
for  the  remuneration  of  a  servant  or  agent  of  any 
person  engaged  in  any  trade  or  undertaking  .  .  . 
by  a  share  of  the  profits  of  such  trade  or  undertaking 
shall  of  itaelj  render  such  servant  or  agent  responsible 
as  a  partner  therein  nor  give  him  the  rights  of  a 
partner."  The  law  is  sufficiently  explained  in  Cox  v. 
Hickman  (a),  and  the  section  is  only  an  affirmance  of 
what  was  there  decided.  So  that  the  Act  left  the 
question  still  in  each  case  to  be  decided  whether  or  not 
a  partnership  existed,  (c) 

A  partnership  may  be  created  in  many  ways,  either  by 
express  words  or  by  the  acts  of  the  parties.  The  word 
"partnership"  need  not  be  used,  that  is  shown  by 
several  decisions,  and  even  if  there  were  no  such  cases, 
common  sense  would  show  that  it  must  be  so.  Certain 
things  and  acts  constitute  a  partnership,  and  if  those 
things  and  acts  are  present,  it  does  not  matter  what 
language  is  used.  And  whether  a  partnership  exists  does 
not  depend  upon  the  private  intentions  of  the  parties ; 
what  their  intentions  were  ai-e  only  to  be  judged  of 

(a)  8  H.  L.  C.  268.  (6)  L.R.  7  Exch.  218,  at  p.  227. 

(c)  See  Badeley  v.  Consolidated  Bank  (IS8S),  38  Ch.  D.  238,  and 
CMC8  cited  there. 
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>876.  by  their  acts.  What,  then,  isapartnei*ship?  There  are 
MoNTEFioBK  many  definitions,  though  not  one  is  quite  satisfactory. 
Smith.  "^^  definition  given  by  Sir  M.  Smith  in  delivering  the 
judgment  of  the  Privy  Council  in  MoUwo,  March  and 
Co.  V.  Caurt  of  Wards  (a)  seems  one  of  the  best.  He 
tiays :  "  It  is  suflScient  for  the  present  decision  to  say 
that  to  constitute  a  partnership  the  parties  must  have 
agreed  to  carry  on  business  and  to  share  profits  in 
some  way  in  common."  A  good  definition  will  also  be 
found  in  Story  on  Partnership  and  Lindley  on  Part- 
nerehip.  Between  the  two  there  is  no  substantial 
difference,  though  they  both  differ  from  that  given  by 
Chancellor  Kent,  who  introduced  into  his  definition 
the  element  of  loss,  which  seems  altogether  immaterial. 
Lindley,  at  p.  16  (6),  accurately  states  the  law ;  but  as 
the  definition  in  L.R.  4  P.C.  is  sufficient  for  this  decision, 
it  is  not  necessary  to  amplify  upon  that  point. 

What,  then,  was  done  in  the  present  case  ?  The 
parties  entered  into  an  agreement  under  seal — Ashmore, 
of  the  first  part ;  G,  M.  Deccne,  of  the  second  part ; 
and  the  Underwoods,  of  the  third  and  fourth  parts 
respectively.  It  was  recited  that  Messrs.  Undenvood 
and  Sons  had  carried  on  the  business  or  trade  of 
whalers,  &c.,  at  Injuc — that  they  had  sequestrated 
their  estate — that  the  official  assignee  had  sold  the 
estate  to  Messrs.  Deane  &  Ashviore,  The  agreement 
then  contained  nine  stipulations.  (His  Honour  read 
them.)  By  the  2nd  :  The  Undei^woods  were  to  live  at 
Injuc,  and  manage  and  carry  on  the  business  there ; 
they  were,  in  fact,  to  manage  the  affairs  as  they  did 
before  the  sequestration.  By  the  3rd:  The  Undefrwoods 
were  to  keep  all  thegear,boats,houses,&c.,in  good  order; 
there  wa^s  no  stipulation  that  they  were  to  be  supplied 
with  means  or  money,  so  as  to  keep  up  the  establish- 
ment or  to  pay  the  labour  requisite  in  catching  the 
fishandtryingout  theoil,and  in  other  ways  preparing  the 
produce  of  the  fishery  for  market.  The  Under  looods 
were  to  be  at  all  the  expense  in  maintaining  the  plant 

(a)  L.R.  4  P.C,  *t  p.  496.  (6)  3rd  ed.    See  p.  V£  of  5th  ed. 


Digitized  by 


Google 


CASES    A.T    LAW.  253 

and  keeping  in  repair  and  order  the  boats,  &c.  So  that  1^76. 
although  the  fishery  might  not  be  successful — either,  Montkfiorb 
through  a  bad  season  or  for  any  of  a  variety  of  causes  Smith. 
— ^the  Underwoods  were  nevertheless  to  keep  every- 
thing in  order  and  good  repair.  They  might  suffer  a 
loss.  By  the  4th  stipulation  Messrs.  Deane  &  Aahmore 
were  to  purchase  all  supplies  for  the  station,  but 
there  was  no  'mention  of  material  for  repairs,  or  for 
renewing  the  plant  at  the  station.  It  was  also 
stipulated  that  neither  the  Underwoods  nor  Messrs. 
Deane  <k  Ashmore  should  make  any  charge  for  wages ; 
so  that  whatever  sum  was  expended  by  the  Under- 
woods at  the  station  on  account  of  labour,  was  to  be 
paid  by  them,  and  not  to  be  charged  to  the  accounts. 
It  was  further  stipulated  that  all  the  parties  should 
be  faithfiil  and  just  to  each  other,  &c.,  and  that  each 
should  keep  true  accounts,  &c.,  and  that  all  costs  and 
expenses  were  to  be  deducted  from  the  price  the  oil 
and  other  produce  realised,  and  the  balance  was  to  be 
divided  in  certain  proportions.  It  followed,  then,  that 
when  they  were  about  to  ascertain  how  much  was  to 
be  paid  to  each  of  the  peurties  to  the  agreement,  they 
had  to  consider  what  the  oil,  &c.,  realised,  and  to  what 
sum  the  deductions  amounted  ;  and  out  of  the  balance 
each  of  the  Underwoods  were  to  receive  one-fourth 
part,  out  of  which  they  had  to  be  at  the  expense  of 
maintaining  and  repairing  all  the  plant,  &c.,  on  the 
island.  It  was  clearly  a  case  of  partnership.  Two  of 
the  partners  arranged  all  matters  in  Sydney,  and  the 
other  two  gave  all  their  skill,  time  and  energy  in 
managing  at  the  scene  of  operations.  The  Sydney  * 
partners  supplied  stores,  those  at  Injuc  maintained  the 
plant  and  paid  for  the  labour.  Each  was  to  perform 
his  part  of  the  agreement  for  a  term  of  three  years, 
whether  the  whales  were  plentiful  or  otherwise.  There 
was  a  possibility  of  loss  on  all  sides ;  by  the  Under- 
woods if  they  had  to  pay  high  prices  for  material  and 
labour ;  if  the  supplies  were  heavy,  by  Messrs.  Deane 
it  Ashmore.  There  was  no  agreement  or  stipulation 
to  share  losses,  nor,  to  constitute  a  partnership,  need 
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^^76.  there  be.  All  of  the  parties  had  a  share  of  the  profits. 
MoNTKFioBB  Without  any  doubt  a  partnership  existed.  It  is  not 
Smith.  necessary  to  inquire  into  the  intentions  of  those  acting 
together ;  it  is  quite  sufficient  to  see  if  those  things 
exist  which  by  law  go  to  make  up  a  partnership.  Mr. 
Justice  Faricett  was  right  in  holding  that  the  evidence 
showed  a  partnership  existed. 

Assuming,  then,  that  a  partnership  existed,  it  was 
contended  that  there  was  a  stipulation  in  the  agree- 
ment that  the  oil  should  be  all  sold  by  Mr.  C.  M.  Deane 
alone,  and  should  all  be  sent  by  the  Underwoods  to  one 
market — and  it  was  further  contended  that,  as  that 
stipulation  was  known  to  Messrs.  Capom  <fc  Stockarch, 
when  they  purchased  the  oil  from  Underwood  at 
Noumea,  nothing  passed  by  the  sale.  As  to  that  point 
there  is  great  obscurity  in  the  cases.  Many  of  these 
are  examined  in  1  Lindley  on  Partnership,  3rd  ed., 
pp.  347,  &c.  At  p.  348  a  distinction  is  drawn  between 
general  knowledge  of  the  existence  of  a  stipulation  and 
express  notice  of  one.  "A  stranger  dealing  with  a 
partner  is  entitled  to  hold  the  firm  liable  for  whatever 
that  partner  may  do  on  its  behalf  within  certain  limits. 
To  deprive  the  stranger  of  this  right  he  ought  to  have 
distinct  notice  that  the  firm  will  not  be  answerable 
for  the  acts  of  one  member,  even  within  these  limits. 
Now,  notice  of  an  agi^eement  between  the  membei's  that 
one  of  them  shall  not  do  certain  things  is  by  no  means 
necessarily  equivalent  to  notice  that  the  firm  will  not 
be  answerable  for  them  if  he  does."  (a)  Knowledge  in 
Caporn  <k  Stockarch  would  not  be  enough  ;  notice  that 
they  would  not  be  bound  was  necessary.  All  of  the 
decided  cases  are  where  partners  have  sought  to  render 
their  co-partners  liable  in  some  manner  on  a  bill  of 
exchange  or  promissory  note,  and  no  case  can  be  found 
where  a  partner  had  sold  some  of  the  partnership  pro- 
perty and  the  other  partners  had  attempted  to  treat 
the  sale  as  void.    There  is  a  great  difference  between 

(a)  lAndley  on  Partnership,  3rd.  ed ,  vol.  I.,  p.  34S.  See  5th 
ed.,  p.  174. 
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the  two  classes  of  cases.     To  hold  that  in  a  trading         ^^76. 

partnership  one  of  the  partners  could  not  sell  goods   Montkfiorb 

the  property  of  the  partners  would  be   to  militate       Smith. 

against  the  undoubted  rights  of  partners  to  dispose  of 

the  whole   partnership   interests.      The   principle   is 

also  stated  with  great  accuracy  by  Stoi^y  (Partnership, 

section  94)  (a),  citing  in  a  note  what    Chancellor 

Kent  said  on  the  same  subject.     In  the  present  case 

the  partners  were  whalers  and  traders,  and  a  sale,  of 

whale  oil  by  one  of  them  at  Noumea  was  clearly  within 

the  ordinary  scope  of  a  business  of  that  sort ;  each  of 

the  partners  had  such  a  right  to  sell,  and  give  to  the 

vendee  a  good   title.     If  on  this  last   point  I  am 

in  error,  as  there  was  no  evidence  that  notice  of  such 

a  stipulation  had  ever  been  given  to  Messrs.  Capom  <t 

Stockarch,  or  that  they  even  had  knowledge  of  it,  they 

would  nevertheless  obtain  a  good  title  with  the  goods. 

It  was  further  contended  that,  even  if  the  Underwoods 

were  partners,  and  that  Messrs.  Caporn  <fc  Stockarch  did 

not  know   of   it,  they  were  not   misled  by  Messrs. 

Deane  <t  Ashmore,  and  that  the  contract  should  be 

interpreted  by  its  terms.      I  think  otherwise.     If  a 

partnership  exists  each  partner  has  a  right  to  dispose 

of  the  partnership  property.      I  am  accordingly  of 

opinion  that  the  sale  was  good,  and  that  a  title  to  the 

oil  passed  to  Messrs.  Capoim  &  Stockarch  and  from  them 

to  the  plaintiffs,  and  that  the  rule  should  be  discharged 

with  costs. 

Harorave,  J.  I  am  of  opinion  that  the  rule  should 
be  discharged  with  costs.  I  do  not  think  that  the 
articles  of  agreement  constitute  a  partnership ;  but  as 
no  notice  has  been  given  to  Messrs.  Capom  &  Stockarch 
that  the  Underwoods  had  no  power  to  sell,  the  defen- 
dant C.  M.  Deane  is  liable  for  the  sale,  especially  as  the 
Messrs.  Underwood  had  before  the  sequestration  of 
their  estate  carried  on  the  same  kind  of  business  at 
the  same  place  as  principals. 

(a)  4th  ed.  (1855). 
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^^^*  Faucett,  J.    I  agree  with  the  Chief  Justice  in  hold- 

MoNTcnoBB   ing  that  the  articles  of  agreement  constitute  a  part- 

Smith.       nership,  though  it  is  not  correct  to  say  that  I  so  directed 

the  jury.     I  directed   them   that  it  was  immaterial 

whether  or  not  a  partnership  existed. 

Rvle  discharged  with  coats. 


^876.  Ex  parte  Da  vies  (a)  (6). 

March  16. 

MunicipcUities  Act  of  1867  (31  Vic,y  No,  12),  s,  eS^NomineUion  qf 
Alderman — Bates  in  arrear. 

An  elector  whose  ratee  are  in  arrear  cannot  nominate  a  candidate 
for  election  as  alderman,  even  though  he  pay  snch  rates  before  the 
*<  day  of  nomination." 

i^USTER  under  section  99  of  the  Municipalities  Act 
^^     (31  Vic,  No.  12). 

Darley  moved  to  make  absolute  a  rule  nisi  to  oust 
Davies  from  the  office  of  Mayor  of  Goulburn  on  the 
ground  that  one  of  those  who  nominated  him  for  the 
office  of  alderman  had  his  rates  in  arrear  at  the  time 
of  sending  in  the  nomination. 

The  respondent  appeared  in  person,  and  handed  in 
an  affidavit  stating  that  the  rates  were  paid  before 
the  "  day  of  nomination." 

The  Court  held  on  the  authority  of  Ex  parte  Drew 
(9  S.C.R.  169)  that  the  rule  must  be  made  absolute. 

(a)  Before  Sir  James  Martin^  C.  J.,  ffargrave^  J.,  and  Faucett,  J. 
(6)  Cited  in  Ex  parte  ThompHon,  8  W.N.  (N.S.W.)  95. 
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Pennington  v.  Pitt  and  Others  (a).  1876. 

TnuUees — Powers  of—PrivcUe   Act  of  Parliament — Cottstniction —  ' 

^ectmeiU. 

By  two  private  Acts  (the  Underwood  Estate  Acts,  36  Vic.  and 
37  Vic. )  tbe  legal  estate  in  certain  lands  was  vested  in  trustees  to 
enable  them  to  sell  and  convey,  &c. 

Held  {Martin,  C.J.,  dviseiUiente)  that  the  trustees,  having  the 
legal  estate,  had  a  right  to  enter,  and,  as  a  necessary  consequence, 
the  right  to  bring  ejectment. 

l^EW  TRIAL  MOTION.— EJECTMENT.  The 
following  statement  of  the  facts  of  the  case  is 
taken  from  the  judgment  of  Faucett,  J. : — This  was 
an  action  of  ejectment  which  was  tried  before  me.  It 
was  admitted  by  the  defendants  that  the  plaintiffs 
were  the  trustees  under  Underwood's  Estate  Act  of 
1873,  and  the  Amending  Act  of  1874,  both  private 
Acts. 

It  was  also  admitted  that  the  lands  in  question 
passed  under  Underwood's  will,  and  are  included  in 
the  lands,  the  subject  of  Underwood's  Estate  Act. 

Upon  these  admissions  the  case  for  the  plaintiffs 
was  closed. 

Counsel  for  the  defendants  then  formally  moved  for 
a  nonsuit,  on  the  ground  that  the  lands  were  not  vested 
in  the  trustees,  that  the  trustees  had  only  a  power  to 
sell,  and  had  no  power  to  bring  ejectment. 

I  declined  to  nonsuit. 

The  defendants  then  went  into  evidence,  and  put  in 
a  lease,  dated  27th  December,  1870,  from  CatJterine 
Bodd  and  others  to  Sydney  Edmund  Underwood,  one 
of  the  defendants.  The  signatures  to  the  lease  were 
admitted.  It  was  also  admitted  that  the  parcels  in 
the  lease  were  the  same  as  those  sued  for,  and  that  the 
lessors  had  all  the  interest  in  the  lands  leased  at  the 
time  the  lease  was  executed. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave^  J.,  and  Faucet t,  J. 
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^876.  In  reply  it  was  proved  that  a  quarter's  rent  under 

Pennington  the  lease  was  due.  And  it  was  admitted  that,  under  a 
Piir.  power  of  attorney,  the  last  quarter's  rent  was  demanded 
in  accordance  with  law  on  behalf  of  the  plaintiflFs  of 
an  under-tenant — not  of  the  present  defendant — at  a 
reasonable  time  before,  and  at  sunset  on  the  day  on 
which  the  rent  became  due,  and  at  the  principal  place 
on  the  land,  namely,  the  dwelling-house  ;  and  that  the 
rent  was  not  paid. 

It  was  then  objected  for  the  defendants,  that  the 
power  of  attorney  did  not  give  the  donee  power  to 
demand  rent:  and  if  it  did,  that  those  who  had 
executed  it  had  no  authority  to  execute  it.  Those 
objections  were  overruled. 

A  verdict  was  then  taken  by  consent  for  the  plain- 
tiffs, leave  being  reserved  to  the  defendants  to  move 
for  a  nonsuit,  or  to  enter  a  verdict  for  the  defendants 

Darley  and  Salomcms,  for  the  defendants,  in  support 
of  the  rule. 

M.  H.  Stephen,  for  the  plaintiffs,  showed  cause. 

Sir  James  Martin,  C.J.  This  is  an  action  of  eject 
ment  brought  by  the  trustees  appointed  by  th< 
Underwood  Estate  Acts  (36  Vic.  and  37  Vic),  U 
recover  possession  of  property  vested  in  them  by  thes< 
Acts.  At  the  trial  all  the  facts  were  admitted,  and  i 
verdict  was  entered  for  the  plaintiffs,  leave  beinj 
reserved  to  the  defendants  to  move  to  have  that  verdic 
set  aside  and  a  verdict  entered  for  them,  or  for  a  non 
suit.  One  of  the  grounds  taken  in  the  rule  niai  i 
"that  the  Underwood  Estate  Acts  of  1873  and  187- 
do  not  confer  upon  the  plaintiffs  the  right  to  maintaii 
ejectment."  I  am  of  opinion  that  those  Acts  do  no 
confer  that  right.  The  principal  Act,  that  is  to  saj 
the  earlier  of  the  two,  contains  a  recital  of  the  will  o 
James  Undei^wood,  and  a  statement  that  that  wil 
confers  no  power  to  sell  the  lands  therein  mentionec 
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It  is  further  recited,  that  "  it  is  expedient  that  the  said         ^^^' 
lands  should  be  sold,  and  the  proceeds  of  such  sales    Pennington 
paid  into  the  Supreme  Court,  in  its  equitable  jurisdic-        p^, 
tion,  in  the  matter  of  the  trusts  of  the  said  will  of 
the  said  James  Underwood,  in  trust  to  attend  the 
orders  of  the  said  Court." 

It  is  then  enacted  that  the  legal  estate  in  these  lands 
shall,  for  the  purposes  of  the  Act,  vest  in  certain 
persons  therein  named»  their  heirs  and  assigns  as  joint 
tenants.  This  is  not  a  transfer  of  the  legal  estate  to 
these  persons,  their  heirs  and  assigns  simply,  but  a 
transfer  to  them  for  the  purposes  of  the  Act,  and  for 
those  purposes  only.  What,  then,  are  the  purposes 
mentioned  ?  To  "  sell,"  and  "  when  sold,  to  convey." 
In  dealing  with  the  estate  under  the  will,  it  was  found 
that  interests  so  numerous  and  complicated  had  arisen 
that  an  Act  of  the  Legislature  became  necessary  to 
make  the  estate  available  to  the  devisees.  The  whole 
of  the  property  was  vested  in  trustees  for  the  purpose 
of  selling  and  giving  a  good  title.  By  the  2nd  section 
of  the  Act  the  trustees  are  empowered  to  "  sell "  the 
said  lands,  and  "  when  sold  to  convey "  them,  and 
"thereupon"  the  lands  so  conveyed  are  to  "vest 
absolutely  "  in  the  persons  to  whom  they  may  be  con- 
veyed, their  heirs  and  assigna  By  that  section  the 
estate  is  vested  in  the  trustees  in  a  modified  way  only. 
When  any  land  is  sold  a  power  is  given  to  them  to 
convey,  and  thereupon — that  is,  after  the  sale  and  con- 
veyance— the  legal  estate  is  to  vest  absoltdely  in  the 
purchaser.  By  the  Act  the  legal  estate  vests  first  in 
the  trustees  for  the  purpose  of  selling  and  conveying, 
and  then  in  the  persons  to  whom  they  sell  and  convey, 
absolutely.    It  .is  drawn  both  logically  and  accurately. 

In  March,  1875  (a),  an  application  was  made  by  the 
trustees  ^to  direct  certain  steps  to  be  taken  to  bring  the 
property  vested  in  them  under  the  Real  Property  Act, 
26  Vic,  No.  9,  so  as  to  give  them  an  indefeasible  title 
under  that  Act.    On  that  application  this  Court  held, 

(a)  ExparU  Pennington^  13  S.C.R.  906. 
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^876.         that  the  trustees  could,  under  the  Acts  appointing 
Pennington    them,  convey  the  fee-simple  free  from  all  claims  of 
Pitt.         ^^7  kind  whatsoever,  and  that  the  purchaser  from 
them  could  turn  out  of  possession  all  persons  then  in 
occupation  of  the  lands  so  sold  and  conveyed.     By  the 
rule  granted  and  settled  by  the  Court  on  that  occasion,  it 
was  declared,  (a) "  That  all  the  applicants  (the  trustees) 
have  vested  in  them  the  legal   estate   of   the   lands 
devised  by  the  will  of  James  Underwood  in  the  said 
application  mentioned,  with  full  power  to   sell   and 
convey  the  same  absolutely  to  the  purchasers,  their 
heirs  and  assigns,  freed  and  discharged  from  all  the 
trusts  created  under  the  said  will,  and  from  all  deriva- 
tive interests  thereunder."     There  is  no  doubt,  after 
that  expression  of  opinion,  that   the  trustees   could 
convey  the  legal  estate  and  confer  a  good  title  on  the 
purchasers,  freed  from  trusts  or  incumbrances  of  any 
kind.     The  Court,  however,  ordered  the  Lands  Titles 
Commissioners  to   direct   the   publication   of   certain 
notices  in  terms  of  the  Real  Property  Act.     And  the 
Registrar   was   ordered   to  cause   the  application   of 
the  trustees  to  be  proceeded  with.     That  is  all  that 
the  Court  ordered.      It   did  not  determine  that  the 
trustees    were    to    be    regarded    as    having     vested 
in   them   the   legal   estate  for   all    purposes.      What 
benefit  could,  under  these  circumstances,  be  derived 
from  applying  to  the   Lands   Titles    Commissioners 
or  to   the  Registrar-General   I   do   not  know.      The 
Underwood   Estate   Acts   conferred   a   good    title   to 
convey,  on  the  trustees.     By  placing  the  land  under  the 
Real  Property  Act  nothing  further  could  be  gained,  and 
no  greater  estate  could  be  given.     The  effect  of  the 
application  could  only  be  to  afford  an  opportunity  to 
have  the  title  impugned,  not  to  confer  larger  powers 
on  the  trustees.     There  was  a  clear  decision  that  they 
could  confer  a  title  by  their  conveyance,   and    that 
ought  to  have  suflSced.     In  giving  judgment  on  that 
occasion,  I  said,  among  other  things : — 

{a)  th.  at  p.  321. 
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"  I  do  not  think  that  it  was  ever  intended  that  these         1876. 
trustees  should    have   power  to  bring   the   property    Pennington 
vested  in  them  under  the  Real   Property  Act  at  all.        p^ 
They  are  the   mere   creatures   of    the    private    Act 
appointing  them,  and  the  powers  given  to  them  are 
limited  to  the  duties  cast  on  them  by  the  Act,  and 
cannot  be  extended.     They  hold  the  legal  estate  for 
the  purposes  of  the  Act  only,  and  not  for  any  other 
purpose.    But  that  purpose  is  to  sell  and  convey.    The 
legal  estate  is  not  held  by  them  as  owners  in  any  sense, 
but  only  in  order  that  they  may  transmit  a  good  title 
to  purchasers  under  the  Act  which  has  called  them 
into  existence."  (a) 

I  am  of  that  opinion  now.  It  follows  logically,  from 
a  careful  examination  of  the  whole  of  the  sections. 
These  trustees  obtained  no  additional  powers  under 
the  Real  Property  Act,  and  they  have  not  vested  in 
them  the  authority  of  owners.  They  have  a  power  to 
sell  and  convey  only.  They  have  no  further  estate  in 
the  land  than  would  be  vested  in  a  person,  ordered 
for  the  purpose  of  carrying  out  a  decree,  to  execute  a 
conveyance.  It  is  a  statutory  vesting,  for  the  purpose 
of  conveyance  only,  not  a  vesting  as  understood  at 
Common  Law,  with  all  the  incidents  attaching  to  the 
legal  estate. 

Under  the  4th  section  of  the  Act  the  trustees  have 
not  the  power  to  demand  the  rents  or  sue  for  them. 
In  the  estate  there  are  many  houses  which  are  tenanted, 
and  by  that  section  the  trustees  are  directed,  if  they 
receive  any  rents,  to  pay  them  into  Court.  They  are 
not  to  demand  rents — that  is  not  necessary  for  the  Act, 
nor  is  that  power  given  to  them.  We  have  to  deter- 
mine what  powers  the  trustees  have  under  the  Act, 
and  it  appears  plain  to  me  that  they  have  no  power  to 
enter  and  eject.  This  may  be  a  defect  in  the  Act,  but 
we  cannot  legislate  or  hold  that  the  trustees  have  a 
power  which  the  Legislature  has  not  conferred  upon 
them.    I  altogether  fail  to  see  why  the  trustees  went 

(o)  Fh.  at  p.  317. 
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1376.        to  the  Lands  Titles  OflSce,  or  why  they  should  have 


Pknninoton  raised  the  question  of  mortgages  and  other  interests  in 
PriT.  ^^^  estate  when  they  had  the  Act  which  conferred 
upon  them  an  ample  power  to  sell.  By  their  applica- 
tion they  invited  all  sorts  of  impediments,  and  put  the 
estate  to  a  large  amount  of  costs  and  expenses,  not- 
withstanding that  this  Court  decided  that  they  had  all 
the  powers  necessary  to  confer  title  on  the  purchasers. 
The  rights  of  all  of  those  entitled  were  guarded  by  the 
Legislature  when  the  Acts  were  passed.  But  whether 
the  proceedings  to  place  the  estate  under  the  Real 
Property  Act  were  proper  or  not,  the  powers  of  the 
trustees  can  only  be  those  which  their  own  Acts  confer 
on  them.  As  I  am  of  opinion  that  the  trustees  have 
the  legal  estate  only  for  the  purpose  of  selling  and 
conveying,  and  not  for  any  other  purpose,  the  rule,  I 
think,  should  be  made  absolute,  and  the  verdict  be 
entered  for  the  defendants. 


Haboraye,  J.  This  was  an  action  of  ejectment 
brought  by  Messrs.  Pennington  and  othet^s  (the  trustees 
under  the  Underwood  Estate  Acts  of  1873  and  1874)  to 
recover  possession  of  sixty  acres  of  land,  called 
Charlotte  Farm,  on  the  Parramatta-road ;  also  of 
seventy  acres  of  land,  called  Rose  Farm,  situated  at 
Homebush. 

Mr.  S.  C,  Underwood,  who  defended  the  action, 
claimed  to  be  landlord  of  defendants,  Pitt  and  Roberts, 
the  occupants  of  the  two  farms,  and  was  a  grandson  of 
James  Underwood,  the  testator  named  in  the  Under- 
wood Estate  Acts.  On  the  opening  of  the  case  before 
Mr.  Justice  FaVjCett,  on  August  23rd,  1875,  the  defen- 
dants' counsel  moved  for  a  nonsuit  on  the  ground  that 
the  trustees  under  the  Underwood  Estate  Acts  had  no 
express  power  to  bring  ejectment  given  them  by  those 
Acts. 

In  order  to  obtain  the  opinion  of  the  Full  Court 
upon  this  point,  the  signatures  to  the  leajses  of  the  land 
in  question  were  admitted,  and  that  the  persons  signing 
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the  same  were  all  those  interested  in  the  lands  at  the 
date  of  the  execution  of  the  lease,  in  1870.  It  was 
also  admitted  that  there  had  been  a  demand  for  rent 
on  behalf  of  the  trustees  according  to  the  formalities 
required  by  the  Common  Law.  A  verdict  was  then 
entered  for  the  plaintiffs,  leave  being  reserved  to  the 
defendant  (Underwood)  to  apply  to  the  Full  Court  and 
to  set  the  verdict  aside  on  the  point  reserved. 

On  the  rule  nisi  coming  on  for  argument  on  the 
17th  March  last,  it  was  contended  that  the  trustees 
under  the  Underwood  Estate  Acts  only  had  a  power 
of  sale  for  the  express  purposes  mentioned  in  the  Acts; 
and  that  the  vesting  of  the  legal  estate  in  the  trustees 
by  the  Legislature  gave  them  nothing  more,  or  at  least 
no  right  to  bring  ejectment.  The  present  rule,  in  my 
opinion,  ought  to  be  discharged,  and  the  verdict  in 
ejectment  ought  to  stand,  and  for  the  following  reasons 
viz. : — 

First. — That  the  testator's  will  and  the  two  private 
Acts  of  Parliament  must  be  alf  read  together  as  one 
complete  instrument,  just  as  if  a  will  and  two  codicils 
were  before  the  Court. 

Secondly. — There  can  be  no  verbal  criticisms  on  any 
particular  clauses  or  words  either  of  the  will  or  Acts  of 
Parliament  as  against  the  general  effect,  construction, 
and  intention  of  both  the  Acts  of  Parliament  taken 
together. 

Thirdly. — In  Dawson  v.  Paver  (a),  Vice-Chancellor 
Sir  Jajnes  Wigrarn  maintained  the  broad  rule  that 
all  private  Acts  of  Parliament  must  be  construed  so  as 
to  advance  the  general  object  and  beneficial  intention 
of  the  Act,  though  not  interfering  with  private  rights 
further  than  necessary  to  accomplish  such  general  and 
beneficial  intention. 

Fourthly. — In  my  opinion  the  whole  object  and 
intention  of  these  two  very  beneficial  statutes  for  the 
benefit  of  the  Underwood  family  in  getting  rid  of  the 
extraordinary  estates  tail  of  all  sorts  created  in  the 

(a)  5  Hare  415  (1844). 


1876. 


Pennington 

V. 

Pitt. 
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1876.         now  valuable  lands  of  the  testator  around  Sydney,  will 
Pbnnington    be  entirely  lost  unless  the  trustees  are  construed  to 

pj!|^  have,  by  necessary  implication,  with  the  statutory 
powers  of  sale,  fche  co-extensive  right  to  bring  any 
necessary  actions  of  ejectment  to  maintain  their  vested 
estate  against  all  persons  whatever  holding  posses- 
sion as  against  their  powers  of  sale  and  their  vested 
legal  estate. 

Fifthly. — The  1st  and  2nd  sections  of  Underwood's 
Estate  Act,  1873,  declares  that  the  legal  estate  of  and 
in  the  lands  and  hereditaments  devised  by  the  will  of 
the  said  James  Uiiderwood  shall,  for  the  purposes  of 
the  Act,  vest  in  the  said  trustees,  their  heirs  and 
assigns ;  and  the  second  section  still  further  enacts 
that  upon  the  sales  the  legal  estate  shall  vest  absolutely 
in  the  purchasers,  freed  and  discharged  from  any  trusts 
created  by  the  said  will. 

Sixthly. — It  seems  to  me  that  the  express  words  of 
these  sections  of  the  Act,  no  less  than  the  general 
object  and  beneficial  intention  of  the  Legislature  in 
passing  these  statutes,  require,  by  necessary  implication, 
that  the  trustees  should  be  clothed  with  the  incidental 
right  of  bringing  ejectment  as  to  all  lands  so  far  as 
admittedly  to  be  within  their  estate  as  such  trustees 

Seventhly. — It  seems  to  me  that  it  Ajro^W  be  a  very 
absurd  and  extraordinary  decision  for  this  Court  in 
eflfect  to  require  that  the  trustees  should  now  make  a 
third  application  to  the  Legislature  for  a  short  special 
Act  merely  to  authorise  the  trustees  to  bring  eject- 
ment. They  might  just  as  well  send  the  trustees  to 
the  Legislature  for  express  power  to  sign  the  convey- 
ances to  purchases,  or  to  take  any  other  of  the  usual 
and  necessary  steps  to  carry  out  the  general  beneficial 
intention  of  these  statutes. 

Eighthly, — Another  mischievous  and  absurd  result 
which  must  follow  from  the  trustees  being  deprived  of 
this  power  to  bring  ejectment,  as  being  legally  and 
equitably  annexed  to  their  legal  estate  and  power  of 
sale,  would  be,  that  all  the  persons  who  have  beentres- 
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passing  on  large  portions  of  these  valuable  estates,  for        ^^7^' 
several  years  past,  will  be  enabled  by  this  Court  to    PisiiNiNaTON 
rob  the  Underv)ood  family  of  all  such  portions  of  their         piir. 
ancestor's  property. 

Lastly. — Upon  consideration  of  all  usual  Estate  Acts 
as  well  as  all  settlements  and  wills  in  which  the  "legal 
estate  "  is  dealt  with,  and  directed  "  to  vest "  in  specified 
persons,  I  cannot  call  to  mind  a  single  instance  where 
any  express  direction  or  powers  have  been  added 
empowering  persons  in  whom  the  "legal  estate"  is 
vested  to  "  bring  ejectment " ;  and  I  therefore  think  it 
would  be  a  very  dangerous  and  forced  interpretation 
of  the  present  statutes  to  hold  any  such  express  power 
of  bringing  ejectments  to  be  necessary,  as  any  such 
decision  would  throw  doubt  upon  the  validity  of  all 
other  private  Acts,  settlements,  or  wills  where  the 
power  to  "bring  ejectment"  has  not  been  expressly 
given,  as  well  as  the  legal  estate  vested. 

For  these  reasons,  which  seem  to  my  own  mind 
unnecessarily  minute,  I  am  clearly  of  opinion  the 
verdict  ought  to  stand  as  it  is. 

Faucett,  J.  (after  stating  the  facts  as  set  out  in  the 
beginning  of  the  case).  I  agree  with  Mr.  Justice 
Hargrave  that  the  rule  oiisi  should  be  discharged, 
and  substantially  for  the  reasons  which  he  gave. 

It  was  contended  that  the  trustees  had  a  mere  power 
to  sell  the  lands,  and  to  convey  them  when  sold  to  the 
purchasers,  freed  from  the  trusts  of  the  will,  but  that 
they  had  no  power  to  enter  upon  the  lands  before  sale, 
or  to  bring  ejectment. 

It  is  well  established  that  if  land  be  devised  to 
executors  to  sell,  such  a  devise  passes  the  interests  in 
it  at  law ;  but  a  devise  that  the  executors  shall  sell 
the  land,  or  that  the  land  shall  b.e  sold  by  the  executors, 
gives  but  a  power.  (1  Sugd,  on  Fow.,  131-134.) 
Now,  words  in  an  Act  of  Parliament  cannot  have  less 
force  than  similar  words  in  a  will.  And  in  the  present 
case  the  words  of  the  Act  leave  no  doubt  as  to  the 
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^876.  intention  of  the  Legislature,  for  the  first  section  in 
PEmnNGTON  express  terms  vests  the  legal  estate  of  the  lands  and 
P^  hereditaments  devised  by  the  will  of  Underwood  in 
the  trustees  appointed  by  the  Act.  No  doubt  the 
legal  estate  is  so  vested  for  the  purposes  of  the 
Act.  But,  whenever  the  legal  estate  of  lands  is  vested 
in  trustees,  it  is  so  vested  for  certain  defined  purposes. 
Here  the  purposes  are  that  the  trustees  shall  sell  the 
lands  and  convey  them  When  sold  freed  from  the 
trusts  of  the  will,  with  the  further  trust  that  they  are 
to  receive  the  purchase-money,  and,  after  deducting 
certain  costs  and  expenses,  to  pay  the  balance  into  the 
Supreme  Court.  It  is  diflScult  to  conceive  a  case  in 
which  trustees  could  have  a  more  complete  control 
over  the  legal  estate  in  lands  for  the  purpose  of 
converting  them  into  money.  And  the  case  of  Bullock 
V.  Fladgate  (a),  which  was  referred  to,  shows  that  the 
legal  estate  vested  in  trustees  is  not  restricted,  because 
it  is  so  vested  "  for  the  purposes  of  the  Act." 

A  power  to  sell  might  not  by  itself  give  a  right  to 
enter ;  but  when  a  trustee  with  a  power  to  sell  has 
also  the  legal  estate  vested  in  him,  he  has  all  the 
incidents  of  the  legal  estate — certainly  all  that  are 
necessary  for  the  purposes  of  the  sale.  Now,  a  right 
to  enter  is  an  incident  of  the  legal  estate,  and  it  is 
necessary  for  the  purpose  of  selling,  because  posse&sion 
is  necessary  before  an  attempt  to  sell,  not  only  with  a 
view  to  the  preparation  for  a  sale — as,  for  instance,  to 
subdivide  and  parcel  out  the  lands— but  also  to  enable 
the  trustees  to  give  quiet  possession  to  a  purchaser 
after  a  sale.  If  the  trustees  could  merely  sell  the 
lands  and  convey  them  when  sold  to  the  purchaser, 
leaving  it  to  the  purchaser  to  bring  ejectment  or  to 
get  possession  in  whatever  way  he  could,  the  sale 
would  be  materially  damaged,  and  one  of  the  objects  of 
vesting  the  legal  estate  in  the  trustees  was,  no  doubt, 
to  prevent  such  damage  by  enabling  them  to  give  quiet 
possession.      In  my  opinion,  therefore,  the  trustees, 

(a)  1  Ves.  &  B.  471  (1813). 
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having  the  legal  estate,  have  a  right  to  enter,  and,  as  a         ^^76. 
necessary  consequence,  are  entitled  to  bring  ejectment,   Pennington 
which  can  only  he  hrought  by  those  having  the  legal         pj^^ 
estate. 

With  respect  to  the  right  of  the  plaintiffs  to  demand 
the  rent  under  the  lease  in  question,  I  entertain  some 
doubt.  It  was,  however,  admitted  that  the  lands 
leased  were  included  in  the  lands  mentioned  in  Under- 
wood's Estate  A.ct,  and  that  the  lessors  had  at  the 
time  the  lease  was  executed  the  entire  interests  in 
these  lands — that  is,  that  they  had  the  legal  estate  in 
fee  in  them.  That  estate  is  by  the  Act  vested  in  the 
trustees,  who  are  thus  placed,  so  far  as  the  legal  estate 
is  concerned,  in  the  position  of  the  lessors,  and  are 
entitled  to  the  reversion  on  the  expiration  of  the  lease. 
And,  as  rent  follows  the  reversion,  I  am  of  opinion 
that  the  plaintiffs,  as  trustees,  were  entitled  to  demand 
the  rent  that  was  due,  and,  upon  refusal,  to  take 
advantage  of  the  forfeiture.  This  opinion  is  somewhat 
strengthened  by  the  4th  section  of  the  Act,  which 
shows  that  it  was  contemplated  that  the  trustees 
should  receive  rents,  for  it  directs  the  trustees  to  pay 
into  the  Supreme  Court  the  balance  of  the  proceeds 
of  the  sale,  "  together  with  the  rents  if  any  received 
in  respect  of  the  same  premises." 

It  was  also  contended  that  the  trustees  appointed 
under  the  Amending  Act  had  not  the  same  estate  as 
those  appointed  under  the  Principal  Act.  But  the  two 
Acts  must  be  read  together,  and  the  legal  estate  is 
equally  vested  in  all  the  trustees,  under  whichever 
.  Act  they  have  been  appointed. 

For  the  reasons  given  I  am  of  opinion  that  the 
plaintiffs  ought  to  retain  their  verdict,  and  that  the 
rule  nisi  should  be  discharged. 

Rule  discharged. 
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1876. 
March  17. 


The  Queen  v,  Carlssen  (a). 

Criminal  law — Practice — Jury — Alien, 

An  alien  charged  with  an  indictable  offence  is  not  entitled  in  this 
colony  to  a  jury  de  medietaXe  linguce. 

/^ROWN   CASE  RESERVED.     The  prisoner  was 
tried  before  Faucett,  J.,  on  a  charge  of  murder, 
and  was  found  guilty  of  manslaughter. 

The  counsel  for  the  prisoner  before  the  jury  were 
sworn  challenged  the  array  on  the  ground  that  although 
the  prisoner  was  a  foreigner,  being  a  Russian  subject, 
one-half  of  the  jurors  were  not  foreigners.  The  Judge 
disallowed  the  challenge.  The  question  before  the 
Court  was  whether  the  Judge  was  right  in  disallowing 
the  challenge. 

The  Court  (Sir  James  Martin,  C.J.,  Hargrave,  J., 
and  Faucett,  J.)  upheld  the  Judge's  ruling  on  the 
authority  of  U.  v.  Valentine  (6). 

Conviction  affirmed. 


1876. 
March  24. 


Ex  parte  Williams  (a)  (c). 

JuMicen^ Masters  and  Servants  Act  (20  Vic,  No,  28),  «.  &— Order — 
Power  to  amend — No  depositions— ProhihUion, 

An  order  nnder  the  Masters  and  Servants  Act  (20  Vic,  No.  28) 
that  the  defendant  should  pay  certain  money  for  wages  and  costs 
**to  be  recovered  by  levy  and  distress,  in  default  of  sufficient 
distress,  three  months*  imprisonment,"  is  bad.  Justices  have  no 
power  to  amend  the  order  after  it  is  finally  drawn  up. 

But  held  (per  Hargrave^  J.,  &nd  Faucetty  J.,  Martin^  C.J., 
dissentientej,  that  the  Court  could  amend  the  order. 

Semble  (per  Martin,  C.J.) y  a  prohibition  will  be  granted  where 
depositions  are  not  taken. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Fauceil,  J. 

(ft)  10  S.C.R.  113. 

(c)  See  Ex  parte  Waters,  7  W.N.  (N.S.  W.)  94. 
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ROHIBITION.      This    was  a   motion  io    make         1876. 
absolute  a*  rule  nisi  for  a  writ  of  prohibition,      Ex  parte 
to  restrain  the  Police  Magistrate  at  Bathurst  and  the 
plaintiff  in  the  above-named  action  from  further  pro- 
ceeding in  the  matter.     It  appeared  from  the  affidavit 
of  the  plaintiff,  for  no  depositions  had  been  taken, 
that  he  had  been  engaged  by  the  defendant,  who  was 
the  manager  of  the  Armstrong  Copper  Mining  Co. 
at  Locke's  platform,  and  £13  17s.  6d.  was  due  to  him 
for  wages;  and  that  he  proceeded  against  the  defendant 
under  the  Masters  and  Servants  Act,  s.  o;  and  that  the 
defendant  was  ordered  to  pay  for  wages  £13  iTs.  6d., 
together  with  costs  £2  8s.  4d.,  total  £16  5s.  lOd.,  "to 
be  recovered  by  levy  and  distress,  in  default  of  sufficient 
distress  three  months'    imprisonment."      That   order 
was  served  upon  the  defendant,  but  was  afterwards 
amended  jq&  follows: — "It  is  ordered  and   adjudged 
that  the  defendant  do  pay  for  wages  to  the  plaintiff 
the  sum  of  £13  17s.  6d.  together  with  the  costs  £2  8s. 
4d.,  and  in  default  of  payment  of  said  sum  forthwith, 
or  in  case  the  defendant  shall  neglect  or  refuse  to  give 
a  draft  or  order  on  his  employer  or  employers  for  the 
said  sums,  the  goods  and  chattels  of  the  said  Ainnstrong 
Copper  Mining  Co.  be  seized  and  sold  to  pay  the  said 
sums."     The  amended  order  was  not  served. 

Heydon  appeared  in  support  of  the  rule. 

M,  H,  Stephen  showed  cause,  and  contended  that 
the  Justices  had  power  to  amend  the  minute  of  the 
order  and  to  draw  up  a  formal  order  when  necessary. 
Even  if  the  order  was  not  properly  drawn  up  the 
Court  had  power  under  17  Vic,  No.  39,  section  10,  to 
amend,  and  that  that  power  should  be  exercised. 

Sir  James  Martin,  C.J.  I  am  of  opinion  that  the 
first  order  was  bad,  and  that  the  Justices  had  no 
power  to  amend  that  order,  and  therefore  on  that 
ground  the  prohibition  should  go.  I  do  not  think  the 
Court  should  amend  the  order  under  17  Vic,  No.  39, 
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Williams. 


^^76.         because  there  are  no  depositions.     I  think  there  ought 
Ex  parte      to  be  depositions,  and  if  their  absence  had  been  taken 
here  as  a  ground  for  objection  I  should  have  held  that 
objection  to  be  fatal  (a). 

HARGRA.VE,  J.  I  am  of  opinion  that  the  Justices 
had  no  power  to  amend  the  order  after  it  was  finally 
drawn  up,  but  as  the  Court  has  power  to  amend  we 
can  exercise  that  power  on  the  first  order  by  striking 
out  that  part  which  imposes  levy  and  distress  and  in 
default  imprisonment. 

Faucett,  J.,  concurred  with  Hargrave,  J. 

.  Rule  discharged  wUhxmt  costs. 


1876.  Ex  parte  Webb.  (6) 

March  25. 

Justices— Licensing  Act  (25    Vic.   No,   14),  s,  3 — Opportunity  for 

defeudant  to  give  evideuce—Duty  of  Justices — Prohibition, 

Upon  a  conviction  for  selling  spirits  without  a  license,  a  prohibition 
will  not  lie  on  the  ground  that  the  defendant  was  misled  by  the 
Justices  in  not  being  directed  that  he  might  give  evidence  on  bis 
own  behalf. 

"PROHIBITION.  Jonathan  Webb  was  prosecuted 
before  certain  Justices  at  Eden  under  section  3 
of  the  Licensing  Act,  25  Vic.  No.  14  (c),  for  selling 
spirits  without  a  license,  and  was  fined  £30. 

A.  rule  nisi  for  a  prohibition  was  granted  on  the 
ground  that  the  defendant  was  misled  by  the  Justices 
in  not  being  directed  that  he  might  give  evidence  on 
his  own  behalf. 

This  rule  was  discharged  by  Hargrave,  J.,  in  Cham- 
bers, on  March  3rd. 

(a)  This  passage  of  the  judgment  was  cited  with  approval  in  Ex 
paHe  Woods  (6  W.N.  78). 

(6)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  FauceU,  J. 
(c)  Repealed  by  45  Vic.  No.  14. 


Digitized  by 


Google 


CASES  AT    LAW.  •  271 

Windeyer  now  moved  the  Full  Court  for  a  rule  nisi         ^876. 
to  set  aside  the   order    made   by   Eargrave,  J.,   on      Sx  parte 
March  3rd. 

Per  Curiam.  It  is  not  the  duty  of  Magistrates  to 
instruct  defendants  how  to  conduct  their  defences. 
The  defendant  did  not  make  any  application  to  give 
evidence ;  but  he  was  not  told  that  he  could  not  do  so. 

EtUe  refused. 


Deards  v.  Cornel  (a).  1876. 

June  5. 
Grown  lands — Conditional  purchase  under  25  Vic.,  No.  1,  a,  13 — 

Application  to  purchase — Description  of  land  selected. 

In  an  action  of  trespass  the  plaintiff  relied  on  his  title  by  condi- 
tiooal  purchase  under  section  13  of  the  Grown  Lands  Act  of  1861  (25 
Vic,  No.  1 )  (&),  the  description  in  the  application  of  the  land  applied 
for  was: — ** County  of  Durham,  parish  of  Underbank,  120  acres, 
adjoining  the  southern  boundary  line  of  the  village  reserve  at  Under- 
bank."  A  surveyor,  subsequently  t^  the  application,  put  the 
plaintiff  in  possession  of  120  acres  supposed  to  be  the  land  applied 
for.    The  plaintiff  was  nonsuited. 

Hdd  {per  Martin,  C.J,,  and  Manning,  J.;  Hargrave,3.,  dissen- 
tUntc),  that  the  nonsuit  was  right.  The  plaintiff  had  shown  no  title 
as  the  application  was  void.  The  description  was  too  vague  to 
identify  the  land,  and  was  not  helped  by  the  act  of  the  surveyor. 

jyrOTION  NISI  FOR  NEW  TRIAL.— This  was  an 
action  of  trespass  tried  at  Maitland  before  Mr. 
Acting- Judge  Davis,    The  plaintiff  was  nonsuited. 

Rogers  moved  for  a  rule  nisi  for  a  new  trial  on  the 
grounds — (1)  That  the  learned  acting  Judge  was  wrong 

(a)  Before  ^ixJamea  Martin,  C.J.,  ffargrave,  J.,  and  Manning,  J. 
(6)  Repealed  by  48  Vic.  No.  18. 
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1876. 


Dbasds 
Cornel. 


in  nonsuiting  the  plaintiff  on  the  ground  that  the 
description  in  his  application  for  the  conditional  pur- 
chase of  certain  land  was  insufficient.  (2)  That  the 
learned  acting  Judge  was  wrong  in  holding  that  when 
it  was  proved  that  the  plaintiff  had  been  put  into  pos- 
session of  certain  lands  under  the  said  description,  and 
had  occupied  the  same  thereunder,  the  plaintiff  had 
made  out  no  case  to  be  put  before  the  jury. 

Sir  James  Martin,  C.J.  This  was  an  action  for 
trespass  on  certain  lands  situate  near  the  Williams 
River,  in  the  county  of  Durham.  The  defendant  pleaded 
not  guilty,  not  possessed,  and  liberum,  tenementura. 
At  the  trial  it  appears  that  the  defendant  had  posses- 
sion of  the  land,  the  subject  matter  of  the  action ;  and 
the  defendant  being  so  possessed  of  it,  the  plaintiff  put 
in  an  application  to  make  a  conditional  purchase  of 
that  land,  or  of  some  portion  of  it,  as  the  plaintiff 
supposed.  The  description  is  in  the  following  words  ; 
"County  of  Durham,  parish  of  Underbank,  120  acres 
adjoining  the  southern  boundary  line  of  the  village 
reserve  at  Underbank."  That  written  application  was 
lodged  with  the  land  agent,  and  the  plaintiff  entered 
into  possession  of  some  land  supposed  to  be  that  set 
out  in  thQ  application.  A  surveyor  then  went  on  to 
the  loc^Ls  and  surveyed  what  appeared  to  be  described, 
and  put  the  plaintiff  into  possession  of  120  acres  of 
land.  It  is  said  that  the  surveyor  in  so  doing  was 
acting  under  instructions,  but  what  those  instructions 
were  do  not  appear,  nor  are  they  of  any  moment.  A 
surveyor  cannot  be  legally  instructed  to  survey  or  put 
any  person  into  possession  of  any  portion  of  land  other 
than  that  described  in  the  application.  However,  the 
plaintiff  was  put  into  possession  of  the  land,  and  the 
present  action  was  brought  against  the  defendant  for 
trespassing.  On  the  above  matters  being  proved  the 
Judge  nonsuited  the  plaintiff,  holding  that  the  descrip- 
tion of  the  land  in  the  application  was  insufficient,  and 
that  the  action  of  the  surveyor,  in  putting  him  in  pos- 
sion,  did  not  assist  the  plaintiff. 
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On  both  points  I  am  of  opinion  that  the  Judge  was 
right,  and  that  the  rule  should  be  refused.  By  the 
13th  section  of  the  Crown  Lands  Alienation  Act  of 
18bl  it  is  enacted  that  a  written  application  is  to  be 
tendered  to  the  land  agent  for  the  conditional  purchase 
of  any  Crown  lands.  The  applicant  can  only  get 
that  which  he  applies  for  (a) ;  the  description  must  be 
certain — so  certain  that  the  land  can  be  identified — 
a  description  such  as  can  only  be  fitted  on  to  one  piece  of 
land,  not  such  as  the  applicant  could  fit  to  any  portion 
of  Crown  lands  he  desired — an  application  with  such 
a  description  would  be  void  for  uncertainty.  By  the 
description  in  the  present  application,  the  plaintiff 
purchased  nothing  and  the  Crown  parted  with  nothing; 
no  boundaries  were  defined,  nor  was  any  commencing 
point  given.  There  is  no  possible  means  of  ascertain- 
ing the  land  attempted  to  be  described,  and  as  that  is 
the  only  title  possessed  by  the  plaintiflT,  as  he  did  not 
hold  any  authority  or  lease  from  the  Crown  to  enter 
and  occupy,  the  Judge  was  perfectly  right  in  nonsuit- 
ing him. 

The  Crown  Lands  Alienatioii  Act  points  out  all  of 
the  modes  by  which  Crown  lands  can  be  alienated,  and 
thereby  no  power  is  given  to  a  surveyor  to  put  any 
one  into  possession ;  the  plaintiflT  obtained  no  title  by 
the  act  of  the  surveyor. 
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Hargrave,  J.  By  the  13th  section  of  the  Crown 
Lands  Alienation  Act  the  Legislature  has  enacted  how 
the  Crown  lands  of  the  colony  are  to  be  conditionally 
purchased.  The  application  for  such  lands  is  to  be  in 
writing  for  portions  not  less  than  40  acres  nor  more 
than  320  acres.  In  his  application  the  plaintiflT  com- 
plied with  the  Act,  and  his  description  was  certain  as  to 
the  quantity  of  land  applied  for,  county  and  parish,  also 
locality  was  given.  In  my  opinion  that  was  sufficient; 
and  further,  a  surveyor,  in  the  employ  of  the  Govern- 
ment, by  the  description  in  the  application,  surveyed 

(a)  Eme^y  v.  Barclay,  8  S.C.R.  374. 
8— U 
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^^^'        the  same  120  acres  which  the  plaintiff  had  entered  into 
Dkabds       and  occupied  under  the  s€tme  description.     There  was 
CoRNKL.       at  least  sufficient  evidence  to  go  before  a  jury,  and  the 
plaintiff  should  not  have  been  nonsuited. 

Manning,  J.  I  regret  that  I  have  to  concur  with 
the  Chief  Justice  and  not  with'  Mr.  Justice  Margrave. 
It  appears  to  me  that  the  question  was  not  one  for  the 
jury  at  all,  but  rather  the  construction  of  a  written 
document  as  to  whether  or  not  the  description  in  an 
application  under  the  Alienation  Act  was  sufficiently 
certain.  If  such  a  description  of  the  parcels  was  in  a 
grant  from  the  Crown  no  one  could  hold  otherwise 
than  that  it  was  too  vague  and  uncertain  to  be  valid ; 
so  in  an  application  for  a  conditional  purchase,  which 
the  Court  has  in  former  cases  held  passes  the  fee 
though  with  a  condition,  nothing  was  conveyed  by 
such  a  vague  and  uncertain  description.  The  plaintiff 
was  not  assisted  by  the  act  of  the  surveyor. 

Rule  refused. 


Juried, 


1876.  Hamilton  u  Ritchie  (a). 

Shipping — BUI  of  lading— Conditional  delivery  of,  to  agefU  of  master. 

An  action  on  a  bill  of  lading  wiU  lie  by  the  consignor  against  the 
master  of  a  vessel,  although  the  bill  of  lading  after  being  signed  was 
not  delivered  to  the  consignor  but  to  the  master's  agent,  to  be  held 
until  called  for  by  the  consignor  (as  was  afterwards  done). 

"NLtOTION  NIST  FOR  NEW  TRIAL.     Salornons 

moved  for  a  rule  nisi  for  a  new  trial  herein. 

The  cause  was  tried  before  Sir  James  Martin,  C.J., 

at  Deniliquin,  and  a  verdict  was  returned  for    the 

(a)  Before  Sir  James  Martin,  C.  J.,  Hargrave,  J.,  and  Manning,  J, 
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plaintiff,  with  damages  £500.     The  action  was  on  a         ^^C- 
bill  of  lading  for  not  delivering  in  good  order  and     Hamilton 
condition  a  coach  and  contents   received   by  the  de-       Ritchie. 
fendant  to  carry  to  Hay  from  Echuca.     The  substantial 
point  raised  for  the  defendant  was — Was  the  captain 
liable  on  a  bill  of  lading  which  he  had  signed  but  not 
delivered  to  the  plaintiff. 

Sir  James  Martin,  C.J.  This  was  an  action  brought 
by  the  consignor  of  a  coach  and  contents,  which  he 
had  delivered  to  the  defendant  to  be  carried  on  boaixi 
of  a  steamer,  of  which  he  was  master,  from  Echuca  to 
Hay.  It  appears  that  the  agent  of  the  plaintiff  saw 
the  defendant  at  some  place  in  Echuca,  and  told  him 
that  the  coach  was  to  be  carried  to  Hay.  The 
defendant  went  to  see  the  coach,  assented  to  carry 
it,  and  told  the'  plaintiff's  agent  to  send  it  down  to  a 
certain  wharf  (MitcheWs),  by  9  o  clock  on  Monday. 
The  coach  was  sent  down  to  MitcheWs,  where  there 
was  no  wharf  but  a  part  of  the  river  s  bank ;  the 
following  day,  the  defendant  being  absent,  the  crew 
of  the  steamer  attempted  to  place  the  coach  on  board 
of  the  barge  belonging  to  the  steamer  in  the  usual 
way — namely,  by  placing  two  planks  from  the  bank 
to  the  deck  of  the  barge.  When  the  coach  was  on 
the  planks  one  of  them  broke,  and  the  coach  and 
contents  were  thereby  thrown  into  the  water,  and 
were  greatly  damaged.  After  the  coach  was  sent 
down  to  the  bank,  and  before  the  damage  was  done, 
the  defendant  signed  a  bill  of  lading  in  the  ordinary 
form,  and  left  it  with  other  bills'  of  lading  with  his 
agent,  to  be  called  for  by  the  plaintiff  or  his  agent. 
He  signed  the  bill  of  lading  after  he  had  seen  the 
coach  and  had  assented  to  carry  it.  It  appears  to 
me  that  if  there  is  anything  in  the  point  raised  on 
behalf  of  the  defendant  that  there  was  a  (delivery,  not 
to  the  plaintiff  in  person,  but  to  an  agent  to  hand  it  to 
the  plaintiff  on  application — in  effect  that  was  the 
same  as  if  the  bill  of  lading  had  been  handed  to  the 
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plaintiff— it  had  passed  out  of  the  defendant's  posses- 
sion. The  plaintiff  had  only  to  call  for  it  (as  he 
afterwards  did)  to  get  it.  Under  the  circumstances 
which  appeared  in  evidence  both  the  master  and  the 
owner  were  liable.  They  were  carriers  by  water,  and 
were  liable  for  the  goods  from  the  moment  they  took 
possession  of  them,  though  not  on  board  of  the  steamer. 
The  defendant  was  liable  as  a  common  carrier,  unless 
he  limited  his  liability  by  a  bill  of  lading.  The  law  is 
well  laid  down,  concisely  and  plainly,  in  the  case  of 
British  ColuTnbia  Sawmill  Company  v.  Nettleship  (a), 
and  also  in  Abbott  on  Shipping ,  306,  11  ed. 

Hargrave,  J.  The  captain  (defendant)  made  him- 
self liable  by  signing  the  bill  of  lading,  thereby  ad- 
mitting that  he  had  received  the  goods  on  board  of 
his  steamer  or  on  the  quay  alongside.  ^  That  bill  he 
then  placed  constructively  in  the  plaintiff's  possession, 
out  of  his  own  power  or  control. 

Sir  William  Manning,  J.  There  is  no  ground  for 
the  rule ;  the  captain  received  the  goods  to  carry  in 
his  steamer,  and  signed  a  bill  of  lading,  which  was 
placed  in  the  hands  of  a  third  [)erson  for  the  plaintiff; 
the  bill  was  irrevocable  on  the  part  of  the  captain  and 
demandable  by  the  plaintiff. 

Rule  refused, 

(a)  L.  R.  3  C.  P.  499. 
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Ex  parte  Dalton  (a).  1876. 

/tine  8. 
Shipping — Marine,  Board — Suspension  of  certificaie — Report — 35  Vic. 
No,  7,  *».  87  and  88 — Members  of  Board  interested — Prohibition, 

A  prohibition  will  lie  to  the  Marine  Board. 

The  Marine  Board  held  an  investigation  into  the  cause  of  a  collision 
between  two  vessels,  A.  and  B.,  by  which  B.  was  sunk.  One  of  the 
members  of  the  Board  attending  the  inquiry  was  a  member  of  the 
company  which  owned  the  vessel  A.  ;  another  member  was  the 
manager  of  an  assurance  company  in  which  a  re-insurance  against 
collision  had  been  effected  on  the  same  vessel.  The  Board,  without 
having  received  any  report,  suspended  the  certificate  of  the  master 
of  the  vessel  R  for  navigating  his  vessel  on  the  wrong  side  of  the 
harbour. 

Heldf  on  an  application  for  a  prohibition  to  the  Board,  that  as  two 
of  the  members  of  the  Board  were  interested  in  the  result,  and  should 
not  have  sat  on  the  inquiry,  a  prohibition  should  be  granted. 

Held  also  (per  Martin,  C.J.,  and  Hargrave,  J.;  Manning,  J.,  dis' 
senliente),  that  the  Marine  Board  had  no  power  under  the  Navigation 
Act  (35  Vic,  No.  7)  to  suspend  a  certificate  unless  a  report  in 
writing  upon  the  case  had  first  been  received  by  the  Board  pursuant 
to  sections  87  and  88  of  the  Act. 

pROSS  MOTIONS.     (1)  To  confirm— (2)  To  vary  or 
i-escind    order   of   Hargrave,   J.,   at   Chambers 
granting  a  prohibition  to  the  Marine  Board. 

An  investigation  was  held  by  the  Marine  Board  to 
inquire  into  the  cause  of  the  collision  between  the 
steamers  "  Challenge  "  and  "  New  England."  It  was 
found  that  Edward  Daltoii,  the  master  of  the  "  Chal- 
lenge," was  in  default  in  navigating  his  vessel  on  the 
wrong  side  of  the  harbour,  and  he  was  summoned  to 
attend  before  the  Board  and  answer  questions,  &c.  Dalton 
attended,  and  his  certificate  was  suspended  for  a  month. 
Against  that  decision,  Mr.  Justice  frar^7'at;6  in  Chambers 
(the  case  being  one  of  emergency)  granted  a  prohibition 

(a)  Before  Sir  James  Martin,  C. J.,  Hargrave,  J.,  and  Sir  William 
Manning,  J. 
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Dalton. 


1876.         to  restrain  the  Marine  Board  from  further  proceedings, 
Ex  parte      &c.,  and  ordered  Captain  Fox  and  Captain  Broomfleld 
to  pay  the  costs — though  they  had  not  appeared. 

WindeyeVt  for  Dalton,  now  moved  to  confirm  that 
order.     , 

Salomons,  on  behalf  of  the  President  and  Wardens 
of  the  Marine  Board,  opposed  that  motion  and  moved 
to  rescind  or  vary  that  order,  and  that  the  order  nm 
made  by  his  Honour  Mr.  Justice  Hargrave  on  the  23rd 
of  May  should  be  discharged  with  costs,  on  the  grounds 
— 1.  That  the  order  absolute  was  improvidently  made, 
and  was  so  made  contrary  to  law  and  evidence.  2. 
That  his  Honour  had  no  jurisdiction  to  order  that  a 
writ  of  prohibition  should  issue  to  the  said  respondents 
as  the  President  and  Wardeivs  of  the  Marine  Board  of 
New  South  Wales.  3.  That  the  investigation  before 
the  Marine  Board,  at  the  conclusion  of  which  the 
certificate  of  the  abovenamed  Edward  Dalton  was 
suspended,  having  been  heard  without  objection  to  the 
jurisdiction,  and  the  case  for  the  said  Edward  Dalton 
having  been  proceeded  with  by  him  before  the  said 
Board,  and  the  Board  having  given  their  decision,  his 
Honour  had  no  power  after  decision  to  gi-ant  a  pro- 
hibition at  Common  Law.  4.  That  the  hearing  of  the 
said  application  before  his  Honour  was  not  a  case  of 
urgency  requiring  a  single  Judge  to  exercise  the  powers 
of  the  Court  under  the  Act  4  Victoria,  No.  22,  section 
27,  and  upon  the  further  grounds  appearing  by  the 
affidavits,  &c. 

Salomons,  for  the  Marine  Board,  contended  that  a 
prohibition  would  not  lie  against  the  Marine  Board,  as 
they  were  not  a  Court  within  the  meaning  of  the  text 
books  and  cases : — Ex  parte  Thackeray  (a) ;  35  Vic.  No. 
7,8s.  5,  17, 19, 88, 89, 90;  17  and  18  Vic,  cap.  104,  ss.  242, 
15  ;  Ex  parte  Death  (6);  Grant  v.  Sir  Charles  Govld  (c). 

(a)  13  S.C.R..  50.  (c)  2  Hy.  Black,  69;  .3  Rev. 

(6)  18  Q.B.,  647;  21  L.J.  Q.B.,  Rep.,  342. 

337. 
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That  it  was  not  a  case  for  prohibition;  but  rather  for  ^876. 
appeal  or  review.  After  sentence  in  a  Court  below,  Exparu 
a  prohibition  would  not  go  unless  the  want  of  juris- 
diction appeared  on  the  face  of  the  proceedings. 
Buggin  v.  Bennett  (a) ;  French  v.  Traak  (b) ;  FvZl  v. 
Hutchins  (c);  Hart  v.  Marsh  (d).  Where,  in  the 
Court  below,  the  whole  case  was  gone  into  without 
objection  to  the  jurisdiction,  a  prohibition  would  not 
go.  Ex  parte  Foster  (e) ;  Ex  parte  Hamilton  (/).  On 
a  motion  for  a  prohibition  the  Court  would  not  go  into 
the  merits.  M.  v.  Bolton  {g) ;  Toft  v.  Rayner  (h). 
Messrs.  Broomfield  and  Fox  were  not  so  interested 
to  justify  a  prohibition ;  they  were  not  pecuniarily 
interested  in  the  result,  and  that  they  were  interested 
wfiis  patent  to  the  parties  who  raised  no  objection, 
-ft.  V.  Allen  (i);  Wildes  v.  Russell  (k);  Lord  v.  The 
Mayor  of  Sydney  (I), 

Windeyer,  for  Daltoiiy  contended  that  the  Marine 
Board  was  a  Court  clothed  with  great  and  various 
powers  (section  19),  both  judicial  and  administrative. 
They  could  summon  parties,  and  on  oath  examine 
witnesses,  and  impose  penalties.  They  could  also 
prosecute  a  witness  foi>  perjury  committed  when  giving 
evidence  before  them:  Reg,  v.  Tomlinson  (m).  A  man- 
damus had  been  granted  against  the  Marine  Board: 
Ex  parte  SuTnmerbell  (n).  If  a  want  of  jurisdiction  did 
not  appear  on  the  face  of  the  proceedings,  the  Court 
would  in  some  cases  grant  a  prohibition — where,  for 
instance,  there  were  no  depositions,  and  it  appeared 
by  aflSdavits  :  Marsden  v.  Wardle  (o).  Roberts  v. 
Humby  (p) ;  Ex  paHe  Palmer  (q) ;  Ex  parte  Jenkins  (r) ; 
and  Armstrong  v.  Fuller  (s)  were  also  cited. 

(a)  4  Burr.,  2038.  {m)  L.R.  1 0.  C.  R.,  49 ;  36  L. 

(b)  10  East.,  348.  J.  M.  C,  41 ;  16  L.  T. 
(c)2Cowp.,422.  N.  S.,  188. 

(d)  5  Ad.  &  E.,  591.  (70  ll  S.  C.  R.,  145. 

(e)  11  S.  C.  R.,  195.  (0)  3  Ell.  and  B.,  695 ;  23  L. 
(/)  4  S.  C.  R.,  164.  J.  Q.  B.  263. 

to)  1  Q.B.,  66.  ip)  3  M.  and  W.,  120. 

{h)  6  C.B.,  162.  (g)  Stephen  S.  C.  Prac.,  128. 

(0  33  L.  J.  M.  C,  98.  (r)  10  S.  C.  R.,  138. 

{k)  L.  R.  1  C.  P.,  736.  («)  6  8.  C.  R.,  269. 

(0  9S.C.R.,94. 
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^^76.  Sir  James  Martin,  C.J.     The  Navigation  Act  of 

Exparu  1871  (35  Vic,  No.  7)  provides  for  three  things  which 
are  necessary  to  advert  to  for  the  purpose  of  deciding 
the  case.  1.  Provision  was  made  for  dealing  with  the 
incompetency  and  misconduct  of  .the  master  or  mate. 
2.  Provision  was  made  for  suspending  or  cancelling 
certificates  on  various  grounds  where  loss  or  abandon- 
ment of,  or  serious  damage  to,  any  ship,  or  loss  of  life, 
had  been  caused  by  any  wrongful  act  or  default.  3.  A 
penalty  of  £5  was  imposed  on  any  master  for  navigating 
his  vessel  on  the  wrong  side  of  the  fairway.  By  the 
87th  section  the  Marine  Boiird  might  either  institute 
an  investigation  or  might  direct  the  Local  Marine 
Board  to  institute  an  investigation;  or  persons 
appointed  by'the  Marine  Board  might  investigate;  or 
an  investigation  might  be  held  before  two  Justices  or 
a  Stipendiary  Magistrate  as  to  the  matters  dealt  with 
by  the  first  proviso.  In  each  case  a  report  was  to  be 
made  to  the  Marine  Board.  That  section  followed, 
almost  verbal hn,  the  241st  section  of  the  Imperial  Act 
(17  and  18  Vic,  c.  104),  whereby  certain  powers  were 
given  to  Local  Marine  Boards,  who  were  to  report  to 
the  Board  of  Trade.  The  Marine  Board  appointed  by 
the  Colonial  Act  in  some  respects  is  similar  to  the 
Board  of  Trade,  though  that  body  does  not  form  a 
tribunal  for  incjuiry  into  and  reporting  upon  matters 
referred  to  in  the  88th  section.  It  seems  to  me  that 
the  Legislature  has  not  by  that  section  given  any  more 
power  to  the  Marine  Board  than  the  241st  section 
gives  to  the  Board  of  Trade.  The  Marine  Board  cannot 
make  any  such  investigation.  By  the  88th  section  the 
Marine  Board  may  suspend  or  cancel  a  cei-tificate  on 
the  grounds  above  stated,  after  a  report  that  any  of 
the  matters  enumerated  have  happened.  The  power  of 
suspension  is  consequent  on  the  report.  The  Marine 
Board  is  substituted  for  the  Board  of  Trade  in  the 
Imperial  Act.  The  120th  section  only  deals  with  cases 
of  violation  of  the  Act  without  any  consequences 
following,   and   for   such    violation   a   small    penalty 
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to  be  recovered  before  two  Justices  is  imposed. 
What  was  done  in  the  present  case  ?  Was  there  any 
report  of  any  Board  that  any  wrongful  act  had  been 
done,  or  that  any  one  had  been  guilty  of  any  mis- 
conduct which  led  to  the  collision  ?  There  was  no 
such  report.  The  investigation  was  under  the  88th 
section,  although  I  thought  at  first  that  it  was  not  so. 
And  although  it  appears  that  there  have  been  two 
separate  investigations,  in  fact  they  formed  but  one,  as 
the  second  was  about  the  same  matter,  the  same 
witnesses  were  called,  and  similar  evidence  was  given. 
No  repoi^t  was  made.  The  proceedings  showed  that 
the  Board  found  that  the  charge  of  ^misconduct  against 
Dalton  had  been  made  out,  and  decided  to  suspend  his 
certificate  for  one  month.  There  was  no  report  or 
statement  in  writing  to  the  eflfect  that  there  had  been 
default  or  misconduct  on  his  part  which  led  to  the 
collision.  And  the  want  of  such  a  report  was  not,  in 
my  opinion,  helped  out  by  the  fact  stated  in  Captain 
Hixson'8  aflBdavit,  that  he  made  a  statement  to  Daltoii 
on  the  termination  of  the  first  inquiry  or  inquest. 
The  power  of  the  Board  in  the  matter  depended  on 
such  a  report.  The  Coui*t  can  give  no  equitable 
construction  to  the  Act,  as  its  eflfect  is  in  many  of  its 
clauses  highly  penal.  The  report  is  essential,  and  it 
must  be  in  writing.  (See  the  words  at  the  end  of 
sub-s.  5  of  the  88th  section.) 

I  am  clearly  of  opinion  that  the  Board  forms  such 
a  Court  to  which  a  prohibition  will  issue.  It  has  all 
the  elements  of  a  Court — the  power  of  summoning 
parties  and  witnesses,  and  punishing  them  if  they 
disobeyed  the  summons — of  hearing  evidence  on  oath 
administered,  and  of  deciding  questions  which  might 
deprive  persons  of  civil  rights.  I  think  that  the 
prohibition  ought  also  to  be  upheld  on  the  ground  that 
one  of  the  members  of  the  Board,  Captain  Broomfidd, 
who  took  part  in  each  inquiry,  was  a  shareholder  in 
the  "  New  England."  The  investigation  being  for  the 
purpose  of  finding  out  whether  the  captain  of  that 
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vessel  or  the  captain  of  the  "  Challenge  "  was  in  the 
wrong,  an  action  at  law  might  arise  out  of  the  collision, 
and  in  other  ways  Captain  Broomfidd  was  interested 
in  the  result.  He  was  not  a  proper  person  to  sit  on 
the  Board  when  such  an  inquiry  was  being  heard ;  his 
interest  might  have  been  small,  but  that  w€«  not  the 
question.  The  course  of  natural  justice  might  have 
been  interfered  with.  The  collision  was  being  inquired 
into,  and  its  causes ;  the  question  as  to  the  captain's 
certificate  was  altogether  a  secondary  matter.  Captain 
Broomfield  ought  not  to  have  acted.  On  these  grounds 
the  order  of  Mr.  Justice  Hargrave  should  be  confirmed. 

Hargrave,  J.,  concun-ed. 

Sir  William  Manning,  J.  I  think  the  order  should 
be  confirmed,  though  only  on  the  ground  that  Mr. 
Justice  Hargrave  was  right  in  granting  the  prohibition 
on  the  ground  that  Captain  Broomfield  and  Captain 
Fox  were  interested  parties,  and  should  not  have  taken 
part  in  the  inquiry — not  that  it  was  pretended  that 
either  of  those  gentlemen  had  acted,  or  would  act, 
otherwise  than  justly  and  impartially.  Yet  the 
administration  of  justice  has  to  be  above  suspicion,  and 
on  grounds  of  public  policy  as  well  as  for  the  sake  of 
natural  justice  it  has  always  been  held  that  persons 
cannot  adjudicate  in  their  own  causes.  I  do  not  agree 
with  the  Court  that  a  report  was  essential,  but  think 
that  it  was  rather  a  matter  of  form.  I  also  do  not 
put  the  ^me  construction  on  the  87th  section.  I  do 
not  express  any  certain  opinion  on  those  points,  as  they 
are  not  necessary  to  the  decision,  as  the  point  of  interest 

decides  the  case. 

Order  of  Hargrave, «/.,  confirmed 

with  coats;  motion  to  vary 

order  dismissed  mithout  costs^ 


Digitized  by 


Google 


CASES  AT    LAW  283 


In  re  Elkington  (a).  ^^76. 

Jtme  13. 
Municipalities  Act  of  1867  (31   Vic,  No,  12),  sections  32,  51,  52,  66, 
99 — Nomination    of   alderman — Qualijication    of   nominator — 
QucUiJication  of  candidate. 

An  alderman  mast  be  nominated  by  two  electors  "  entitled  to 
vote "  (s.  66).  An  elector  is  not  entitled  to  vote  until  he  has  paid 
his  rates  (s.  52).  But  where  a  nomination  paper  has  been  signed  by 
four  electora,  two  of  whom  have  paid  their  rates,  the  fact  that  the 
rates  of  the  other  two  are  in  arrear  does  not  invalidate  the  election. 

Every  male  elector  is  eligible  as  alderman  (section  32)  although  at 
the  time,  his  rates  being  in  arrear,  he  is  not  entitled  to  vote. 

\M/^  ^T  moved  to  make  absolute  an  order  nisi  under 
section  99  of  the  Municipalities  Act  of  1867 
(31  Vic,  No.  12)  calling,  upon  Mr.  Elkington  to  show 
cause  why  he  should  not  be  ousted  from  his  oflBce  as 
alderman  of  one  of  the  wards  of  the  borough  of 
Balmain. 

Pitcher  appeared  to  show  cause. 

The  grounds  relied  on  were:  1.  That  one  of  the 
nominators  had  not  paid  his  rates.  2.  That  Mr. 
Elkivgton  had  not  paid  his  rates. 

It  appeared  that  there  were  four  nominators,  two  of 
whom  had  paid  their  rates.  Sections  32,  51,  52  and 
66  were  referred  to. 

Sir  James  Martin,  C.J.  This  is  an  application, 
under  the  99th  section  of  the  Municipalities  Act  of 
1867,  to  make  absolute  an  order  for  ousting  a  person 
who  has  been  elected  as  an  alderman,  on  the  grounds 
(1)  that  one  of  the  nominators  had  not  paid  his  rates 
and  (2)  that  the  person  elected  as  alderman  had  not 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  FaibceUt  J. 
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In  re 
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paid  his  rates.  I  think  both  of  the  grounds  are  un- 
tenable. The  affidavit  on  which  the  rule  was  granted 
does  not  state  that  any  others  than  those  named  signed 
the  nomination  paper.  It  now  appears  that  four 
persons  signed  that  paper,  two  of  whom  had  paid  their 
rates.  As  section  66  requires  that  the  nomination 
should  be  made  by  only  two,  the  nomination  would 
hold  good  so  long  as  two  of  those  who  sign  have  paid 
their  rates,  although  othera  in  arrear  also  signed.  On 
the  second  ground,  the  32nd  section  makes  eligible  as 
alderman  every  male  elector.  The  52nd  section  enacts 
that  every  person  of  21  years  of  age,  &c.,  shall  be  en- 
titled to  be  enrolled,  and  being  ejiroUed  shall  be  an 
elector.  The  enrolment,  therefore,  makes  him  an 
elector ;  but  by  the  same  section  (52)  he  cannot  vote 
unless  he  has  paid  his  rates,  so  that  this  alderman, 
though  disentitled  to  vote,  was  an  elector.  There  may 
be  electors  not  entitled  to  vote.  The  rule  should  be 
discharged. 


Hargrave,  J.     I  concur. 

Faucett,  J.  I  am  of  the  same  opinion.  With 
respect  to  nominators  the  decisions  are  clear  that 
nominatoi*s  must  be  electors  entitled  to  vote.  Those 
words  are  omitted  in  the  sections  which  referred  to 
the  qualifications  of  aldermen ;  the  Legislature  must 
have  intended  that  there  should  have  been  some 
difference.  With  respect  to  the  first  ground  it  would 
be  very  strange  if  the  acts  of  uiiqualified  persons  could 
destroy  the  acts  of  properly  qualified  persons. 

Ride  discharged  without  costs 
as  costs  were  n^t  asked  for 
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Ex  parte  McCarthy.  l?I^l_. 

In  re  Burne  v.  McCarthy,  (a)  '^^^^  ^^• 

Prarfire^Prohibition^GonfirnuUion  of  ride  nisi  granted  by  Jtidge  in 
Chambers — 4  Vic,  No,  22,  section  27. 

A  mle  nisi  for  a  prohibition  to  a  District  Court  Judge  was  granted 
by  a  Judge  in  Chambers,  on  the  ground  that  as  the  question  of  title 
arose  the  Judge  had  no  jurisdiction,  but  was  not  confirmed  on  the 
first  day  of  the  next  ensuing  ierm. 

ffddf  on  motion  before  the  Full  Court  to  make  the  rule  absolute, 
that  it  was  an  order  requiring  confirmation  on  the  first  day  of  term, 
under  4  Vie.  No.  22,  section  27 ;  that  it  wss  not  an  application 
under  sections  90  and  91  of  the  Distrit  t  Courts  Act,  under  which  a 
prohibition  could  only  be  obtained  before  the  hearing ;  and  the  rule 
was  discharged. 

"PROHIBITION.  Want  moved  to  make  absolute  a 
rule  nisi  granted  in  Chambers  by  Hargrave,  J., 
calling  upon  Mr.  District  Court  Judge  M'Farland  and 
the  plaintiffs,  who  had  obtained  a  verdict  in  the 
District  Court,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  to  restrain  them  from  further  pro- 
ceedings, on  the  ground  that,  as  the  question  of  title 
arose,  the  Judge  had  no  jurisdiction. 

Butler,  Q.C.,  and  Pring,  showed  cause,  and  as  a 
preliminary  objection  contended  that  the  application 
was  for  a  prohibition  at  Common  Law,  as  by  the 
District  Courts  Act  (sections  90  and  91)  a  prohibition 
could  only  be  obtained  before  the  hearing;  those 
sections  regulated  a  power  which  was  not  given  by 
any  other  portion  of  the  Act.  The  powers  conferred 
by  the  English  County  Courts  Act  (13  and  14  Vic,  cap. 
61,   section   22)  were   larger.     The   plaintiff,  in   the 

(a)  Before  Sir  James  Martin,  C.J.,  ffargrave,  J.,  and  Fancett,  J. 
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1376.  absence  of  statutory  power,  could  only  apply  for  a 
Ex  parte  Common  Law  prohibition.  By  the  4th  Vic,  No.  22, 
section  27,  power  is  given  to  any  single  Judge  of  the 
Supreme  Court  to  exercise  the  jurisdiction  of  the  Full 
Court  in  matters  of  urgency ;  but  any  order  so  granted 
must  be  confirmed  on  the  first  day  of  the  term  next 
ensuing.  The  order  granted  in  this  case  was  not 
applied  for  as  matter  of  urgency,  nor  on  the  face  of 
the  rule  does  it  appear  that  the  rule  was  so  granted. 
Ex  parte  Irwin  (a). 

Want  contended  that  the  prohibition  applied  for 
was  not  one  at  Common  Law,  but  under  the  statute. 
If  the  rule  nisi  was  dismissed,  an  application  to  the 
Court  would  be  applied  for,  and  costs  would  thereby 
be  greatly  increased  to  both  parties. 

Sir  James  Martin,  C.J.  At  Common  Law  a  pro- 
hibition could  be  issued  only  by  the  Court,  and  not  by 
a  single  Judge.  That  was  the  rule  hefe  till  the  Act  4 
Vic,  No.  22,  became  law.  [His  Honour  read  section  27.] 
Under  that  section  it  is  competent  for  a  person  to 
make  an  application  to  a  Judge  in  Chambers,  and  the 
Judge  may  issue  a  summons,  and  make  an  order, 
which  order  would  only  remain  in  force  till  the  first 
day  of  the  next  ensuing  term,  and  would  then  lapse 
unless  it  were  confirmed  before  the  Full  Court.  Jf  the 
rule  nisi  in  the  present  case  is  an  order  made  in  pur- 
suance of  that  statute,  the  application  to  make  it 
absolute  is  too  late,  as  it  wag  not  confirmed  or  exifended 
on  the  first  day  of  term.  It  appears  to  me  that  it 
was  an  order  requiring  confirmation,  and  not  a  rule 
made  in  pursuance  of  the  District  Courts  Act.  That 
Act  does  not  enlarge  the  jurisdiction  in  matters  of 
prohibition.  The  English  County  Courts  Act  greatly 
enlarged  that  jurisdiction  and  gave  ample  powers.  As 
the  Act  under  which  the  application  was  made  to  the 
Judge  in  Chambers  was  not  complied  with,  the  rule 
must  be  discharged  with  costs. 

(a)  lOS.  C.  R.  49. 
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Hargrave,  J.,  concurred.  1B76. 

Ex  parte 

Faucett,  J.     The  order  could  only  have  been  made    MoCabtht. 
under  4  Vic,  No.  22,  section  27.    Ex  parte  Irwin  (a) 
is  a  clear   authority  for  holding  that  the  rule  was 
under  that  Act,  and  that  it  should   have   been  con- 
firmed on  the  first  day  of  term. 

Rible  discharged  with  costs. 


Ex  parte  Thomas  Cox  (6).  i876. 


June  13. 


Mandamua^PrerogcUive  lorit — To  Secretary  for  Mines — Mining  Act 
(37  Vic,,  No,  IS),  8,  56,  dfC,--MinercU  Lea^e  Hegulationa,  Regn, 
32  and  34. 

Mtmdamna  wiU  not  lie  as  against  servants  of  the  Crown,  as  such, 
and  merely  to  enforce  the  satisfaction  of  claims  upon  the  Crown. 

A  rule  nin  for  a  mandamtt^  to  the  Secretary  for  Mines  commanding 
him  to  hand  over  to  the  applicant  a  mineral  lease  executed  by  the 
Governor  in  pursuance  of  the  Mining  Act  (37  Vic,  No.  13)  to  the 
applicant,  was  refused,  on  the  ground  that  the  Act  did  not  impose 
upon  the  Secretary  of  Mines  the  duty  of  handing  over  a  lease  after 
it  had  been  executed  by  the  Governor  to  the  lessee. 

Tt¥ANDAMU8.  Salomons  applied  for  a  rule  nisi  to 
be  directed  to  the  Secretary  for  Mines, calling  upon 
him  to  show  cause  why  a  prerogative  writ  of  mandamus 
should  not  issue,  directed  to  him,  to  compel  him  to 
hand  over  to  the  applicant  a  mineral  lease,  executed 
by  the  Governor  in  pursuance  of  the  Mining  Act,  to 
the  applicant.     He  cited  37  Vic,  No.  13,  s.  56,  &c.,  and 

(a)  10  S.C.R.  49. 
(6)  Before  Sir  James  Martin^  C.  J.,  Hargrave ^  J.,  and  Favreft^  J, 
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Thomas  Cox. 


187C»  Regulations  32,  34 ;  Ex  parte  Mackenzie  (a),  Beg.  v. 
Expwru  The  Lords  Commissioners  of  the  Treasury  (6),  Beg,  v. 
The  Lords  Commissioners  of  the  Treasury  (c),  Bex.  v. 
The  Lords  Commissioners  of  the  Treasury  (d),  Ex 
parte  Smith  (e),  Ellis  v.  Earl  Qrey  {f\  Feather  v.  The 
Queen  (g). 

Sir  James  Martin,  C.  J.  This  is  an  application  for 
a  rule  nisi  for  a  mandamus,  directed  to  the  Minister 
or  Secretary  for  Mines,  to  order  him  to  hand  over  to 
the  applicant  a  mineral  lease  which  had  been  executed 
by  the  Governor.  It  appears  that  in  1872  the  appli- 
cant selected  a  block  of  land  for  mining  purposes,  went 
into  possession  of  it,  and  paid  the  rent.  In  answer  to 
letters  written  by  him  to  the  Mining  Department,  he 
was  informed  more  than  once  that  his  lease  was  being 
prepared,  and  that  it  would  issue  to  him  when 
executed.  After  some  years  waiting,  and  after 
repeated  applications  for  his  lease  without  success,  the 
applicant  left  his  usual  abode  for  some  five  months. 
He  next  heard  that  his  leeise  had  been  cancelled  by 
the  Minister  for  Mines,  although  he  had  received  no 
notice  that  it  had  been  executed,  or  that  it  was  ready 
for  him,  or  that  in  default  of  his  applying  for  it  that 
it  would  be  cancelled.  All  of  the  steps  were  taken 
without  his  knowledge,  another  lease  of  the  same  block 
of  laud  issued,  and  the  lessee  was  put  into  possession. 

On  that  state  of  facts,  it  is  now  submitted  that  the 
applicant  is  entitled,  as  he  has  no  other  legal  remedy, 
to  have  the  prerogative  writ  of  mandamus  issued. 
The  case  certainly,  from  the  ex  parte  statements  in  the 
aflSdavits,  appears  to  be  a  hard  one,  and  without 
doubt  there  has  been  some  great  irregularity  in  the 
office  to  have  this  lease  cancelled  without  notice  after 
such  a  long  delay  in  having  it  executed,  after  the 

(a)  6  S.  C.  R.  306.  (e)  4  Ad.  and  E.  976;  6  N.  and 

ib)  16  Q.  B.  359.  M.  605. 

{€)  L.  R.  7  Q.  B.,  387.  (/)  6  Sim.  214. 

{d)  4  Ad.  and  E.  286;  5  N.  and  {g)  6  B.  and  S.  257. 

M.,  589;  and  see  6  N.  and 

M.  508. 
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Thomas  Ck>x. 


requent  applications  for  it,  and  after  receiving  rent        '^^^- 
br  so  many  years.     The  question  still  remains,  do  the  ^  Ex  parte  ^ 
acts  warrant  the  Court  in  issuing  the  prerogative  writ 
)f  mandaniiis  ? 

It  is  contended  that  on  occasions  this  Court  will 
prant  a  rule  nisi  where  it  is  patent  to  them  that  it 
annot  be  made  absolute  so  as  to  allow  the  points  to 
)e  discussed  and  the  Court's  opinion  given.  I  do  not 
ihink  that  is  the  proper  course.  Rules  nisi  are,  at 
imes,  granted  w^hen  the  Court  entertains  some  doubt, 
)ut  never  w'hen  it  is  clear  that  the  rule  must  fail — as 
t  must  in  this  case. 

In  my  opinion,  no  rule  should  be  granted.  The  case 
lited,  Rex.  v.  lite  Lords,  d'c,  of  the  Treasury  (ct),  is  of 
rery  doubtful  authority;  and  is  so  characterised  in 
uore  than  one  case.  In  In  re  Baron  de  Bode  (6), 
Coleridge,  J.,  said — "  But,  against  the  servants  of 
he  Crown,  as  such,  and  merely  to  enforce  the  satisfac- 
ion  of  claims  upon  the  Crown,  it  is  an  established 
■ule  that  a  mandamus  will  not  lie.  I  call  this  an 
sstablished  rule,  and  I  believe  that  it  has  never  been 
)roken  in  upon.  There  are  circumstances,  indeed, 
mder  which  a  7na7idamus  will  lie  against  the  Lords  of 
he  Treasury,  and  a  much  misunderstood  instance  is 
he  case  of  Rex  v.  The  Lords  of  the  Treasury  (a) ; 
here  it  appeared,  prima  facie,  that  a  pension  had 
)een  granted ;  that  funds  applicable  to  its  payment 
lad  been  placed  by  Parliament  in  the  hands  of  the 
[iords  of  the  Treasury  as  public  officers  charged  by 
iaJtute  with  the  payment  of  such  pensions;  that  the 
[iOrds  had  allotted  the  fund  for  the  payment,  and 
wknowledged  to  the  claimant  that  they  held  it  for  his 
ise,  and  that  they  only  refused  to  pay  because  he 
ieclined  to  take  it  clogged  with  conditions  they  had 
10  right  to  impose."  In  order  to  show  the  strict 
principle,  some  of  the  words  are  expressed  in  italics, 
rhe  principle  is  very  clearly  laid  down  in  The  Queen 

(a)  4  Ad.  and  E.,  286.  (h)  6  Dowl.  776,  at  p.  792. 
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^^76.  V.  The  Lords  of  the  Treaaut^  (a).  Blackbut^,  J.,  said 
Ex  parte  — "Passing  from  that,  the  question  remains  whether 
there  is  any  statutable  obligation  cast  upon  the  Lords 
of  the  Treasury  to  do  what  we  are  asked  to  compel 
them  to  do  by  mandamus,  namely,  to  issue  a  minute 
to  pay  that  money :  because  it  seems  clear  to  me  that 
we  ought  to  grant  a  mandam^v^  if  there  is  such  a 
statutory  obligation,  particularly  where  the  application 
is  made  on  behalf  of  persons  who  have  a  direct  interest 
in  the  matter,  viz.,  the  Treasurer  of  the  county,  on 
behalf  of  the  county,  which  ought,  by  the  statute,  to 
have  been  indemnified  for  the  costs  which  they  have 
been  obliged  to  pay.  But  it  is  here,  I  think,  that 
the  case  fails.  The  general  principle,  not  merely 
applicable  to  viandamiiSy  but  running  through  all  the 
law,  is  that  where  an  obligation  is  cast  upon  the 
principal,  and  not  upon  the  servant,  we  cannot  enforce 
it  against  the  servant,  as  long  as  he  is  merely  acting  as 
servant."  The  j udgment  goes  on — "  The  same  principle 
applies  to  mandamus  if  the  duty  is  by  statute,  though 
perhaps  '  duty  *  is  hardly  the  word  to  employ  with 
regard  to  Her  Majesty.  Where  the  intention  of  the 
Legislature  shows  that  Her  Majesty  should  be  advised 
to  do  a  thing,  and  where  the  obligation,  if  I  may  use 
the  word,  is  cast  upon  the  servants  of  Her  Majesty  so 
to  advise,  we  cannot  enforce  that  obligation  against 
the  servants  by  mandamus  merely  because  the 
Sovereign  happens  to  be  the  principal."  And  further 
on, — "That  being  so,  the  question  comes  to  be  this, 
whether  it  can  be  shown  (Common  Law  out  of  the 
question)  that  in  any  way  a  duty  is  cast  upon  the 
Lords  of  the  Treasury  towards  third  persons,  not 
merely  a  duty  to  the  Queen  to  advise,  but  a  duty  to 
third  persons  to  issue  this  minute,  which  it  is  the 
object  of  the  vtandamus  to  make  them  issue." 

No  clause  of  the  Act  has  been  cited,  nor  does  any 
exist,  which  imposes  upon  the  Secretary  for  Mines,  or 
upon  any  other  person,  the  duty  of  handing  a  lease, 

(a)  L.  R.  7  Q.  B.,  387,  at  p.  3»7. 


Digitized  by 


Google 


CASES  AT   LAW.  291 

after  it  has  been  executed  by  the  Governor,  to  the         ^^76. 

lessee.    If  such  a  clause  did  exist  it  might  be  fiuiother      Ex  parte 
_  . .  Thomas  Cox. 

matter. 

If  we  were  to  grant  the  rule,  we  should,  on  the  ex 
parte  statement  of  the  applicant,  have  to  decide  a  case 
involving  many  troublesome  points  of  law  and  fact  in 
regard  to  the  construction  of  the  Mining  Act  and 
Regulations  which  would  uselessly  occupy  much 
valuable  time  to  the  huH  of  other  suitors  whose  cases 
have  been  set  down  for  argument  for  many  terms.  To 
me  it  is  clear  that  no  rule  should  be  granted. 

Hakgrave,  J.,  concurred.  It  is  said  the  case  is  a 
bad  one ;  that  is  no  reason  why  the  Court  should  make 
bad  law  by  granting  the  rule. 

Faucett,  J.,  concuiTed. 

RvZe  refused. 


The  Queen  v.  Colleit  (a).  i876. 


Criminal  law — Illegal  tutiiig — Sheep — Ranui—  Practice — Croiim  ca^es 
reserved — Affidamts. 

There  can  be  no  illegal  using  of  sheep  within  the  meaning  of 
section  6  of  the  Cattle  Stealing  Prevention  Act,  17  Vic.  No.  3  (6), 
except  perhaps  in  the  case  of  rams. 

On  the  argument  of  a  case  reserved  under  13  Vic,  No.  8  (c),  the 
Court  will  not  receive  affidavits,  but  will  only  read  the  special  case. 

The  Court  cannot  consider  points  not  reserved  at  the  trial  and  not 
stated  in  the  case,  (d) 

pROWN  CASE  RESERVED.    Pierce  CoUeU  was 
tried  before   Mr.  JosepliSoUy   Chairman  at  the 

(a)  Before  Sir  James  Martiuy  C.J.,  Hargrave^  J.,  and  Faucett^  J. 

(6)  Repealed  by  46  Vic.  No.  17.  and  replaced  by  section  155  of 
that  Act 

(c)  Repealed  by  46  Vic.  No.  17.    See  sections  422-426  of  that  Act. 

id)  See,  on  this  point,  B.  v.  W%lso7i,  12  S.  C.  R.,  258;  R.  v.  Finny 
1  S.  C.  R.  N.  S.,  259  ;  B  v.  PnVc,  6  N.  8.  W.  L.  R.,  139  ;  Ji.  v. 
Barruwi,  8  N.  S.  W.  L  R.,  57. 
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lions  held  at  Orange  on  the  18th  of 
i,  upon  an  information  containing  two 
tor  stealing  400  sheep,  the  property  of 
y   Clements,  the   other   for   feloniously 

1  same.  Evidence  was  given  that  the 
seen  driving  some  400  sheep,  the  property 
\ii^  Clements,  on  his  run,  and  that  on 
ned  he  said  that  "he  did  not  want  to 
ep,  but  that  while  looking  for  his  horse 
^   sheep   with  some  rams  among  them ; 

got   some   rams  from   Suttor,  but  not 

that   it  was  no  harm  to  take  a  ram." 

the  jury,  the  learned  Chairman  said : — 

(the  jury)   that  as  it  appeared  by  the 

men  had  been  seen  driving  the  sheep, 

were  two  counts   in  the   declaration — 

iling,    and    the    other     for     feloniously 

sheep — they  might,  if  they  thought  the 

lid   justify  them  in  doing  so,  find  the 

by  on.  either  count ;  and  afterwards,  upon 

eing  submitted    to   me   by    the   jury,  I 

n    that   if   they   thought    the    evidence 

them  to   such  a  conclusion,  to   find  the 

y  of  illegally  taking  and  using  the  sheep." 

urned  a  verdict  against  the  prisoner  of 

y.     The  following  points  were  at  counsel's 

ved : — 1.  That  his  Honour  was  wrong  in 

ry  that  they  might  convict  the  prisoner 

he  first  or  second  counts  on  the  evidence 

2  That  there  was  not  suflUcient  evidence 
ury  that  there  was  an  asportation  of  the 

of  them  alleged  to  have  been  stolen.  3. 
lour  should  not  have  told  the  jury  that 
Dnvict  the  prisoner  of  illegally  using  some 
\  said  sheep.  "  As  to  the  third  point,  the 
msel  in  his  address  to  the  jury  strongly 
idea  of  their  finding  such  a  verdict.  In 
jm  I  purposely  refrained  from  pointing 
)n  to  the  17  Vic,  No.  3,  section  6,  directing 
f  they  found    in   driving  the   sheep  the 
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prisoner  removed  them  at  any  distance  on  or  off  their 
run  with  a  felonious  intent  they  should  find  him  guilty. 
I  80  directed  them  because  in  my  opinion  the  evidence 
pointed  to  a  felony  rather  than  to  a  misdemeanour 
under  the  before-mentioned  Act.  If  the  prisoner  had 
wished  to  take  rams  out  of  the  flock  for  serving  his 
ewes  there  was  no  occasion  for  driving  400  ewes, 
lambs,  wethers,  and  rams  to  the  very  boundary  of 
Clements'  run." 

The  case  submitted  to  the  Court  in  the  first  instance 
was  referred  back  to  the  learned  Chairman,  on  the 
affidavit  of  the  attorney  for  the  prisoner,  which  (inter 
alia)  stated  that  the  jury  after  a  long  retirement 
returned  into  Court  with  the  following  finding : — "  We 
find  that  the  prisoner  drove  certain  sheep  on  Mr. 
Clements'  run  and  belonging  to  the  same  with  the 
intention  of  using  certain  rams."  His  Honour  refused 
to  accept  that  as  a  verdict,  though  requested  so  to  do 
by  the  prisoner's  attorney,  who  contended  that  it 
amounted  to  a  verdict  of  not  guilty.  His  Honour  was 
then  requested  to  reserve  the  point.  That,  also,  he 
refused  to  do.  The  jury  were  further  directed,  and 
shortly  brought  in  a  verdict  of  "Not  guilty  of 
receiving;  not  guilty  of  stealing;  but  guilty  of 
illegally  using  some  sheep  the  property  of  H anbury 
Clements"  In  answer  to  that  affidavit  the  learned 
Chairman  forwarded  a  statement  to  the  Court,  which 
stated  (inter  aiui) — "  After  the  foreman  read  what  he 
stated  to  be  the  finding  of  the  jury  given  in  such  an 
unintelligible  manner  that  I  could  not  seize  its  meaning 
(but  which  may  have  been  to  the  effect  stated  in  Mr. 
Coonan's  affidavit),  and  observing  some  conversation 
take  place  among  the  other  jurymen,  I  would  not 
receive  the  verdict  so  given.  In  my  opinion  such 
finding  was  so  contrary  to  the  evidence  before  the 
Court  that  I  requested  the  jury  to  reconsider  the 
evidence  and  their  finding  upon  it.  Then  after  further 
direction  from  me,  as  stated  in  the  special  case,  the 
jury,  upon  further  consideration,  returned  the  verdict 
therein  mentioned." 


1876. 


The  Queen 

V. 
GOLLITT. 
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^876.  PUcher  and  Barton  appeared  for  the  prisoner,  and 

The  Queen    tendered  affidavits  on  prisoner's  behalf. 

V. 
COLLETT.  rj.^^    ^^^^^    j^^jj     ^^^^     ^j^^^     ^^^jj     ^^j^     ^^^     ^j^^ 

special  case. 

Teece  appeared  for  the  Crown. 

The  Court  unanimouslj'^  affirmed  the  conviction;  but 
as  they  were  of  opinion  that  the  evidence  did  not 
justify  the  verdict,  they  strongly  recommended  that 
the  prisoner  should  be  pardoned. 

Sir  James  Martin,  C.J.     The  prisoner  was  tried  on 
an  information  which  contained  two  counts,   one  for 
stealing,  the  other  for  receiving,  some  400  sheep. .   At 
the  trial,  after  hearing  all  of  the  case,  the  jury  came 
into  Court  and  the  foreman  was  about  to  read  some- 
thing from  a  paper  when  the  Chairman  refused  to 
take  that  as  a  verdict.     He  further  directed  them  and 
they  retired,  but  shortly  afterwards  returned  a  verdict 
of  "guilty  of  illegally  using."     By   17  Vic.  No.  3. 
section  6,  it  is  enacted  that — "  If  any  person   shall 
take,  use,  or   in   any  manner   work   any  cattle   the 
property  of  any  other  person  without  the  consent  of 
the  owner,**  &c.,  he  "  shall  be  deemed  guilty  of  a  misde- 
meanour."   That  section  made  the  "  using  "  punishable. 
By  the  wording  of  the  8th  section  (which  his  Honour 
read)  it  was  made  plain  that  "the  working"  of  any 
other  person's  cattle  was  the  offence  legislated  against. 
It    appears    that  the   cattle   in    this   instance   were 
"  sheep,"  which  by  the  interpretation  clause  are  included 
in  the  term  "  cattle."     The  bill  was  introduced  into  the 
Legislature  and  the  Act  was  passed  for  the  purpose  of 
putting  a  stop  to  cattle  and  horse  stealing — prisoners 
being  frequently  acquitted  on  the  ground  that  they 
were  bailees,   and   had   not  committed  a  theft.    To 
prevent  such  persons  from  escaping  punishment  the 
Act  was  passed.     The  offence  was  "  illegally  to  use." 
The  cases  show  that  persons  have  been  convicted  of 
illegally   using  horses  by  riding   them  ;   of    illegally 
using  cows  by  milking  them.     But  I  fail  to  see  how 
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sheep  can  be  illegally  used  unless  they  are  rams,  which         ^^76. 
possibly  might  be.     That  a  prisoner  should  be  found    ThkQuebn 
guilty  of  "  taking  for  the  purpose  of  using  "  is  not      Collett. 
sufficient  (a).     The  offence  created   by   the   Act  was 
illegally  using,  and  if  the  evidence  did  not  amount  to 
that  the  prisoner  should  have  been  acquitted. 

I  am  of  opinion  that  in  the  present  case  no  *'  illegal 
using"  was  proved.  But  as  that  point  was  not  taken 
in  the  case,  as  the*  prisoner,  or  counsel  or  attorney  for 
him,  did  not  have  the  point  reserved  that  there  was  no 
evidence  of  user  the  Court  cannot  decide  it  in  his  (the 
prisoner's)  favour,  and  quash  the  conviction ;  as  we 
can  only  by  the  Act  (13  Vic,  No.  8)  deal  with  points 
stated  in  the  special  case  and  reserved  during  the  trial. 
That  being  so,  I  am  clearly  of  opinion  that  there 
should  be  a  pardon,  and  that  we  ought  to  cause  the 
necessary  representations  to  be  made  to  the  Executive. 

Haroraye,  J.,  and  Faucett,  J.,  concurred. 

Conviction  upheld ;  but  pardon 
recommended, 

(a)  To  "  take  for  the  purpose  of  uaiog  "  is  now  a  misdemeanour 
by  section  155  of  46  Vic,  No.  17. 
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1876. 
June  16. 


The  Queen  v.  Jordan,  (a) 

Crnminal  law~Eridence — Xofire  to  jirwlnce — FreMh  informcUioii. 

On  the  trial  of  a  prisoner  at  a  Circuit  Court  for  forging  and 
uttering,  the  forged  cheque  was  proved  to  have  been  last  in  the 
possession  of  the  prisoner.  Notice  to  profluce  the  cheque  had  been 
served  on  the  prisoner.  The  notice  was  signed  by  the  Cxown 
Solicitor's  clerk  who  was  attending  the  Circuit  Court.  The  cheque 
not  being  produced,  secondary  evidence  was  admitted. 

Held  (on  case  reserved),  that  the  notice  to  produce  was  good ;  and 
that,  therefore,  secondary  evidence  was  rightly  admitted. 

There  is  no  difference  between  the  rules  of  evidence  for  the  pro- 
duction of  documents  in  criminal  and  civil  cases. 

It  is  no  ground  of  objection  to  an  information  that  the  prisoner 
has  been  previously  arraigned  for  the  same  offence  upon  an  informa- 
tion which  has  not  been  proceeded  with. 

/^ROWN  CASE  RESERVED.  Case  stated  by 
Faucetty  J.  "  The  prisoner  was  tried  before  me  at 
the  late  Circuit  Court,  held  at  Mudgee,  upon  an  infor- 
mation which  charged  him  on  the  usual  two  counts, 
with  having  forged  and  uttered  a  cheque  for  £15,  with 
intent  to  defraud.  The  information  on  which  he  was 
tried  was  filed  by  the  Crown  Prosecutor  on  the  19th 
April.  On  the  preceding  day,  18th  April,  an  informa- 
tion was  filed  by  the  Crown  Prosecutor  against  the 
prisoner,  charging  him  in  two  counts  with  in  fact  the 
same  offences.  To  the  infonnation  the  prisoner 
pleaded  not  guilty.  This  information  was  then  found 
to  be  defective  in  consequence  of  the  omission  of  a 
material  averment  in  the  second  count,  and  was  not 
proceeded  with.  When  the  second  information  was 
filed  the  prisoner  s  counsel  objected  that  the  prisoner 
could  not  be  tried  on  the  second  information  while  the 
first  was  on  the  file.  I  overruled  the  objection,  but  at 
Mr.  Buchanans  request,  reserved  the  point,  and  the 
trial  proceeded.     Mr.  Lodge,  ledger-keeper  in  the  Joint 

(a)  Before  Sir  James  Martin,  C.J.,  Hargravt,  J.,  and  FauceU^  J. 
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Stock  Bank  at  Mudgee,  gave  evidence  that  the  cheque 
was  presented  at  his  bank  for  payment  by  a  boy,  who 
it  was  proved  was  sent  to  the  bank  with  it  by  the 
prisoner,  and  that  he  went  to  see  the  prisoner  about 
it  and  met  him  in  the  street,  and  that  he  held  out  the 
cheque  to  let  the  prisoner  see  it,  when  the  prisoner 
snatched  with  both  his  hands  at  it,  and  kept  dragging 
at  it  till  he  got  possession  of  it ;  he  took  it  away,  and 
Mr.  Lodge  never  saw  it  again.  Upon  this  the  prisoner 
was  called  upon  to  produce  the  cheque ;  but  it  was 
not  produced.  Donald  Miller  then  proved  that  on  the 
8th  of  November  last  he  served  a  notice  to  produce  on 
the  prisoner  in  the  watch-house  at  Mudgee,  when  the 
prisoner  said,  *  I  can  produce  neither  the  cheque  nor 
the  cheque-book.'  The  prisoner  was  then  under 
remand  from  Woollah  to  Mudgee.  The  notice  so 
served  was  read  without  objection.  Mr.  Dick,  the 
gaoler  at  Mudgee,  then  proved  that  he  served  another 
notice  to  produce  on  the  prisoner  the  day  before  the 
trial.  Mr.  Buc/mnan  objected  to  this  notice  being  put 
in,  on  the  ground  that  it  was  not  signed  by  the  Crown 
Solicitor.  It  purported  to  be,  and  was  in  fact,  signed 
by  the  Crown  Solicitor,  per  Mr.  Lee.  Mr.  Lee,  of  the 
Crown  Solicitor's  office,  was  acting  for  the  Crown 
Solicitor.  I  overruled  the  objection,  but  reserved  the 
point.  The  notice  was  then  read.  Secondary  evidence 
of  the  cheque  was  then  tendered.  Mr.  Buchanan 
then  tendered  the  prisoner  as  a  witness  *  as  to  his  not 
having  the  document '^ — and  also  for  the  purpose  of 
contradicting  Mr.  Lodge  as  to  his  having  taken  the 
document.  I  decided  not  to  allow  the  prisoner  to  be 
examined,  but  at  Mr.  Buchanan's  request  reserved 
this  point  also.  Secondary  evidence  was  then  admitted, 
and  the  prisoner  was  found  guilty.  The  questions 
tendered  for  the  consideration  of  the  Judges  are — 1. 
Whether  I  was  right  in  allowing  the  trial  to  proceed 
upon  the  information  filed  on  the  19th  of  April.  2. 
Whether  the  notice  to  produce,  of  the  18th  of  April, 
was  properly  admitted.  3.  Whether  I  was  right  in 
not  allowing  the   prisoner  to   be   examined,  and   in 


1876. 


The  Qubkn 

V. 
JOBDAN. 
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^^76.         allowing  secondary  evidence  to  be  given.     The  two 
The  Queen    informations  and  the  two  notices  are  to  be  considered 
JouDAN.       ^  V^^^  of  tl^is  special  case." 

Salomons,  for  the  prisoner,  confined  his  argument 
to  the  second  point. 

Foster,  for  the  Crown,  was  not  heard. 


Sir  James  Martin,  C.J.  It  is  admitted  that  two  of 
the  points  reserved  are  untenable.  It  is  quite  clear 
that  it  was  perfectly  legal  to  file  the  second  information 
as  stated  in  the  special  case.  As  to  the  point  argued, 
it  seems  to  me  that  there  is  no  difference  between  the 
production  of  documents  in  civil  and  criminal  cases. 
The  principles  and  the  rules  are  the  same  in  either 
case;  that  is  shown  by  the  Attorney-General  v.  Le 
Merchant  (a),  where  the  Lord  Chief  Baron  said,  "  I 
know  no  difference  between  the  rule  of  evidence  in 
criminal  and  civil  cases."  In  that  case  it  was  solemnly 
determined  that  in  a  criminal  prosecution  you  may 
give  notice  to  the  defendant  to  produce  a  paper  in  his 
possession ;  and  in  case  he  neglects  to  produce  it, 
you  may  give  other  evidence  of  it.  It  was  also  held 
that  such  notice  if  given  to  the  attorney  or  agent  of 
the  prisoner  might  be  equally  good. 

The  only  question  now  to  be  decided  is  were  these 
notices  signed  by  the  proper  person,  or  by  a  person 
authorised  to  sign  such  documents  ?  The  object  and 
effect  of  such  notices  is  that  the  prisoner  might  have 
the  document  intended  to  be  used  in  evidence  against 
him,  and  which  was  in  his  possession,  in  Court,  so  that 
no  secondary  or  other  evidence  should  be  given  of  the 
contents  thereof.  It  is  sufficient  if  such  a  notice  is 
signed  by  any  person  whom  the  prisoner  might 
reasonably  believe  had  the  requisite  authority.  It  is 
clear  that  the  prisoner  might  with  reason  believe  that 
the  Crown  Solicitor  had  that  authority ;  so  also  any 
clerk  from  the  Crown  Solicitor  s  office  appointed  to 

(a)  2  T.  R.  201  {in  notes). 
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attend  to  the  prosecution  of  prisoners;  for  all  the         ^^76. 

purposed  of  that  prosecution,  the  clerk  represented  the  Thi  Qubbn 
Crown  Solicitor.     The  notice  objected  to  was  perfectly      Jordan. 
good. 

Harorave,  J.  I  concur.  It  has  been  contended 
that  all  such  notices  should  be  signed  by  the  Attorney- 
General — in  other  words,  that  the  Attorney-General 
should  perform  the  duties  of  a  clerk  to  the  Crown 
Solicitor. 

Faucktt,  J.  The  principle  is  that  it  is  sufficient  if 
the  prisoner  served  has  reason  to  suppose  that  the 
notice  was  signed  by  a  person  authorised ;  that  being 
so.  he  was  bound  to  attend  to  it. 

Conviction  affi.i'Tned, 


Falk  and  Another  v.  Rowley  (a)  (b).  ^87^- 

.  June  16. 

Arresl^Ca.  re,— Summons  signedhy  Chief  Clerh—Z  Vic,  No.  15,  h,  5. 

A  sammoDB,  calling  upon  the  plaintififs  to  show  cause  why  the 
defendant,  who  had  been  arrested  on  a  ca.  re.,  should  not  be 
discharged  out  of  custody,  was  signed  by  the  Chief  Clerk,  and  not 
by  a  Judge.  Upon  that  summons  the  plaintiffs  appeared,  and 
Hargrave,  J.,  granted  the  application  with  costs. 

Held  (per  Martin,  C. J.,  and  Faucett,  J;  Hargrave,  J., diwentienle), 
that  the  Chief  Clerk  had  no  power  to  issue  the  summons,  and  there- 
fore the  order  made  by  Hargrave^  J.,  should  be  rescinded.  (See 
section  6  of  3  Vic,  No.  15.) 

Per  Hargrave,  J.  The  summons  was  not  a  nullity,  but  an  irregu- 
larity which  the  plaintiffs  waived  by  appearing. 

f\^  the  1st  of  last  June,  Hargrave,  J.,  on  an  affidavit 
^^      of  the  plaintiffs*  attorney,  ordered  a  writ  of 

(a)  Before  Martin,  C.J.,  Hargrave^  J.,  aud  Faucett,  J. 

(6)  See  Coudishaw  v.  Cummins,  1  W.N.  (N.S  W.)  21 ;  Cooper  v. 
HokUioorth,  1  W.N.  (N.S.W.)  83;  and  Ouligebnini  v.  Cunningham^ 
7  W.N.  (N.S.W.)  4. 
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.  ^^76.         capias  ad  respondendum  to  issue  against  the  defen- 
Falk        dant  to  hold  him  to  bail.     On  that  order  the  defendant 

RowLBY.      was  arrested  and  lodged  in  Darlinghurst  gaol. 

On  the  12th  day  of  June,  by  a  summons  issued  out 
of  the  Supreme  Court,  and  signed  by  "  /.  A,  Read, 
Chief  Clerk,"  at  the  instance  of  the  defendant,  the 
plaintiffs  were  called  upon  to  appear  before  a  Judge  in 
Chambers  to  show  cause  why  the  writ  of  ca,  re,  and 
all  the  subsequent  proceedings  thereunder  should  not 
be  set  aside  and  the  defendant  discharged  from 
custody  on  certain  grounds  set  out  in  the  summon& 
On  the  13th  day  of  June,  in  pursuance  of  that 
summons,  the  plaintiffs  attended  before  Hargrave,  J., 
in  Chambers,  who,  after  hearing  an  affidavit  of  the 
defendant,  and  after  hearing  counsel  for  the  defendant 
and  the  plaintiffs,  made  an  order  in  the  terms  of  the 
summons,  the  plaintiffs  being  ordered  to  pay  all  the 
costs  of  the  defendant  of  and  incident  to  the  applica- 
tion. On  the  same  day  an  application  was  made  to 
and  granted  by  the  Full  Court  for  a  rule  nisi  calling 
upon  the  defendant  to  show  cause  why  the  last-named 
order  of  Hargrave^  J.,  should  not  be  rescinded  and  set 
aside  on  the  ground  that  his  Honour  could  not  make 
the  said  order,  because  the  said  summons  or  order  v?  is  J 
was  signed  by  a  clerk  of  the  Supreme  Court,  instead  of 
by  a  Judge,  as  required  by  section  o  of  8  Vic,  No.  1 5. 

Saloviona  now  moved  to  made  that  order  absolute. 

Pilcher  showed  cause. 

Sir  James  Martin,  C.J.  The  defendant  was  arrested 
on  mesne  process  by  the  order  of  a  Judge  of  the 
Supreme  Court.  After  the  defendant  was  arrested,  an 
order  nisiy  or  rule,  was  taken  out,  calling  upon  the 
plaintiffs  to  show  cause  why  the  defendant  should  not 
be  discharged,  &c.  That  order,  or  rule,  was  signed  by 
the  Chief  Clerk.  In  obedience  to  that  order,  the 
plaintiffs  attended,  and,  after  an  affidavit  on  behalf  of 
the  defendant  ha^l  been  read,  the  plaintiff's  counsel 
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objected  that  the  matter  was  not  properly  before  the         ^^^' 
Judge,  as  the  Chief  Clerk  had  no  power  or  authority         Falk 
to  sign  such  an  order.     The   Judge   overruled   that      Rowlbt. 
objection,  set  aside  the  order  made  in  the  first  instance, 
and  ordered  the  defendant  to  be  discharged  out  of 
custody,  and  the  plaintiffs  to  pay  the  costs.    The  Court 
is  now  asked  to  set  aside  that  last-made  order  on  the 
ground  that  the  Chief  Clerk  had  no  power  to  sign  an 
order  calling  upon  the  plaintiffs  to  show  cause  why  the 
Judge's  order  should  not  be  set  aside,  but  that  it  should 
have  been  signed  by  a  Judge.     In  my  opinion  the  rule 
should  be  made  absolute,  as  it  is  clear  that  such  an 
order  should  be  signed  by  a  Judge.     Many  years  ago 
(in   1831)   a   rule   was   made   by  the  Judges  which 
rendered  it  unnecessary  for  parties  desiring  summonses 
to  apply  to  a.  Judge  in  ordinary  cases.     The  11th  rule 
of  the  23rd  Feb.,  1856  (a),  now  in  force,  makes  the 
same  provision.     [The  rule  was  read.]     From  this  rule 
it  will  be  seen  that,  unless  some  statute  comes  in  and 
provides  for  some  other  mode,  in  all  cases  the  Chief 
Clerk  may  sign  summonses.     Here  it  is  contended  that 
the  5th  section  of  3  Vic,  No.  15,  pointed  out  how  such 
orders  as  these  should  be  signed,  and  it  is  argued  that 
it  would  be  unseemly  if  a  clerk  of  the  Court  could  call 
upon  any  of  the  parties  to  show  cause  why  a  Judge's 
order  should    not  be  set  aside.     I  certainly  think  it 
would  be  unseemly  if  a  clerk  had  power  to  throw  any 
doubt  on  a  Judge's  order.     The  5th  section  not  only 
gives  the  Judge  power  to  set  aside  the  order  for  the 
writ,  but  also  to  grant  an  order  on  the  plaintiff  to 
show  cause  why  the  person  arrested   should  not  be 
discharged  out  of  custody.  •  By  that  section  only  the 
order  can  be  set  aside,  and  before  that  can  be  done  the 
plaintiffs  should  have  been  ordered  to  show  cause  by 
an  order,  or  rule,  signed  by  a  Judge.    That  was  not  the 
course  pursued  by  the  defendant ;  the  matter  accord- 
ingly was  not  properly  before  the  Judge,  and  the  order 
then  made  should  be  set  aside. 


(a)  PUcher^a  Practw^  346. 


Digitized  by 


Google 


302 


1876. 


Palk 

V. 

Rowley. 


SUPREME  COURT  REPORTS. 

Habgrave,  J.  The  Court  has  to  decide  if  the  order 
or  summons  upon  which  I  acted  in  Chambers  was  a 
nullity  or  not.  If  an  irregularity  only  has  been 
committed,  the  plaintiffs  are  bound,  as  they  appeared ; 
but  if  it  was  illegal,  the  order  then  made  must  be  set 
aside.  That  it  was  not  illegal  I  am  clear.  By  the  11th 
rule  of  the  23rd  Feb.,  1856  (a),  it  is  plain  that  power  to 
sign  all  Chamber  summonses,  unless  a  stay  of  proceed- 
ings is  asked  for,  was  conferred  on  the  Chief  Clerk, 
and  in  cases  where  an  Act  says  such  documents  are  to 
be  signed  by  a  Judge,  the  powers  are  cumulative — 
that  is  clear,  and  with  gi'eat  reason  in  a  case  where  the 
object  of  the  order  or  summons  is  to  release  a  person 
who  l3elieves  himself  to  be  unjustly  arrested.  It  has 
also  been  shown  that  it  is  the  invariable  practice  to 
have  such  orders  signed  by  the  Chief  Clerk. 


Faucett,  J.  I  regret  that  there  should  be  difference 
of  opinion  on  the  Bench  as  to  a  point  of  practice.  I  am 
clearly  of  opinion  that  the  matter  was  not  properly 
before  the  Judge,  and  that  the  summons  should  have 
been  signed  by  a  Judge,  who  has  every  power  to 
facilitate  the  release  of  a  defendant  improperly  arrested, 
and  can  grant  an  order  returnable  in  a  day,  or  even  in 
a  shorter  period. 

Rtde  absoltUe  vrUhawt  costs. 

(a)  pucker's  Practice,  345 
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Bamford  v.  Clarke  (a).  ^^76. 

June  22. 

Dt/amcUion-^Libel— Absolute  privilege — Cotirt  of  inquiry— VoluiUeer 
Force  RegulatUm  Act  (31  Vic.,  No.  6),  «.  24. 

To  a  declaration  for  libel,  the  defendant  pleaded  that  the  plaintiff 
wu)  an  officer  in  the  Volunteer  Force,  and  the  defendant  was 
plaintifTs  superior  officer  in  the  said  force  ;  and  a  certain  court  of 
inquiry  was  assembled  by  the  commanding  officer  of  the  said  force 
to  inquire  into  a  matter  relating  to  a  volunteer  therein,  and  to  report 
on  the  same  for  the  information  and  assistance  of  the  commaudiug 
officer ;  and  the  defendant  was  the  president  of  the  said  court  of 
inquiry,  and  it  was  his  duty  as  such  president  to  forward  to  the 
commanding  officer  a  report  explaining  certain  matters  in  connection 
with  the  evidence  taken  before  the  said  court ;  and  the  defendant 
as  an  act  of  duty  did  make  such  report  in  the  form  of  a  letter  to  the 
said  commanding  officer,  which  is  the  letter  complained  of  in  the 
declaration.  The  plaintiff  demurred,  and  replied  that  the  words 
were  written  and  published  by  the  defendant  of  actual  malice  on  his 
partk  ftod  without  any  reasonable,  probable,  or  justifiable  cause, 
and  not  hand  fide,  or  as  a  h&iiA  fide  act  of  duty.  The  defendant 
demurred. 

Heldy  that  the  plea  was  good,  and  the  replication  bad.  So  long 
as  the  report  only  dealt  with  matters  and  persons  within  the  scope 
of  the  inquiry,  it  was  absolutely  privileged,  even  though  the  report 
were  malicious.  The  plea  was  good  in  form,  because  it  sufficiently 
appeared  from  it  that  the  court  was  held  under  the  24th  section  of 
the  Volunteers  Act  (31  Vic.  No.  5),  and  the  presumption  would  be 
that  it  was  properly  constituted. 

TkEMURRER.  Libel.  Janies  Bromley  Bamford  sued 
Mardaunt  William  Shipley  Clarke  for  that  the 
plaintiff  had  been  a  captain  in  the  New  South  Wales 
Volunteer  Force,  and  the  defendant,  in  a  certain  letter, 
addressed  by  him  to  Lieutenant-Colonel  Richardson, 
falsely  and  maliciously  wrote  and  published  of  the 
plaintiff  the  words  following,  that  is  to  say: — "Captain 
Bamford  [the  plaintiff],  after  a  steady  persistence  in 
maintaining  that  he  did  not  get  the  memorandum  from 
the  commandant  until  after  the  encampment,  admitted 
subsequently  the  fact  of  having  got  it  on  the  10th,  or 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Manning,  J. 
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^^^^-  before  the  encampment — only  after  Williams's  positive 
Bamford  and  clear  evidence  on  the  subject.  The  figures  had 
Clabke.  been  manipulated  between  *  10'  and  *16' — [the  defendant 
meaning  thereby  that  the  plaintiff  had  been  guilty  of 
improper  conduct,  and  had  fraudulently  tampered  with, 
or  for  purposes  of  deception  altered,  the  said  memo- 
randum or  figures].  The  question  seemed  to  the  court 
[meaning  a  court  of  inquiry  theretofore  held  as  to 
gunner  Lockyer's  dismissal  from  the  volunteer  force] 
most  important,  for  if  Captain  Batnford  had  had  it  on 
the  10th,  he  issued  his  order  to  arrest  Lockyer  [gunner 
Lockyer]  without  even  an  inquiry  into  its  [meaning  the 
memorandum]  meaning;  but  if  on  the  16th  only,  the 
inference  would  be  that  the  arrest  was  innocently 
ordered  in  supposed  ignorance  of  any  opinion  expressed 
by  the  commandant"  [the  defendant  thereby  meaning 
that  the  arrest  of  the  said  Lockyer  was  ordered  by  the 
plaintiff  in  pretended  ignorance  of  the  said  memo- 
randum]. 

There  was  also  a  second  count  for  slander.  £500 
was  claimed. 

The  defendant  pleaded — 1st,  not  guilty ;  and  2nd,  the 
defendant  said  that  the  plaintiff  was  an  oflScer  in  the 
volunteer  force  of  New  South  Wales,  and  the  defendant 
was  also  an  officer  in  the  said  force  and  held  therein 
the  appointment  of  major  in  the  Volunteer  Artillery 
Brigade,  and  was  the  superior  officer  of  the  plaintiff  in 
the  said  force;  and  the  defendant  further  said  that  a 
certain  court  of  inquiry  was  assembled  by  the  officer 
commanding  the  said  volunteer  force  to  incjuire  into  a 
matter  relating  to  a  volunteer  therein  and  to  repoi-t  on 
the  same  for  the  information  and  assistance  of  the 
commanding  officer  ;  and  the  defendant  was  the  presi- 
dent of  the  said  court  of  inquiry,  and  it  was  his  duty 
as  such  president  to  forward  to  the  connaanding  officer 
a  report  explaining  certain  matters  in  connection  with 
the  evidence  taken  before  the  said  court;  and  the 
defendant  as  an  act  of  duty,  and  not  otherwise  or  for 
any  other  reason,  did  make  such  a  report  in  the  form 
of  a  letter,  addressed  to  the  commanding  officer  of  the 
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said  volunteer  force,  in  New  South  Wales,  which  is  the 
letter  of  the  defendant  complained  of  in  the  first  count 
of  the  declaration. 

The  plaintiff  joined  issue,  replied,  and  demurred. 
As  to  the  second  plea,  the  plaintiff  said  that  the  words 
in  the  declaration  mentioned  were  written  and 
published  by  the  defendant  of  actual  malice  on  his 
part,  and  without  any  reasonable,  probable,  or 
justifiable  cause,  and  not  bond  fide  or  as  a  bond  fide 
act  of  duty  of  the  defendant  as  such  officer  in  the  said 
plea  alleged.  The  second  plea  was  bad  in  substance 
on  the  grounds — 1.  That  the  plea  confessed  but  did 
not  avoid  the  cause  of  action,  inasmuch  as  it  admits 
that  the  words  and  the  declaration  mentioned  were 
maliciously  written  and  published,  and  did  not  show 
that  the  words  so  written  and  published  were  abso- 
lutely privileged  or  otherwise.  2.  That  the  plea  did 
not  show  that  the  said  commanding  officer  had  any 
legal  authority  to  assemble  the  said  alleged  court,  or 
that  such  alleged  court  had  any  legal  existence,  juris- 
diction or  authority,  or  that  the  defendant  as  such 
president  had  any  legal  authority,  duty  or  privilege  in 
respect  of  the  matters  in  the  said  plea  alleged.  3.  That 
the  plea  did  not  show  that  the  matter  to  be  inquired 
into  before  the  said  coui-t  of  inquiry  was  one  in  any 
way  relating  to  or  affecting  military  discipline,  and 
that  it  is  quite  consistent  with  the  allegations  in  the 
plea  that  the  inquiry  had  relation  only  to  the  said 
volunteer  as  a  private  citizen,  and  not  otherwise,  nor 
does  the  plea  show  that  the  matters  reported  on  had 
any  relation  to  the  discipline  of  the  volunteer  force,  or 
to  the  plaintiffs  conduct  as  a  volunteer,  or  what  con- 
nection the  said  matters  had  with  the  libel  in  question. 

The  defendant  joined  in  demurrer,  and  demurred  to 
the  replication  on  the  groimd  that  no  action  was 
maintainable  in  respect  of  words  written  and  published 
as  in  the  replication  alleged. 

Salomons,  for  the  plaintiff. 

Simpson,  for  the  defendant. 


1876. 


Bamford 

r. 
Clarke. 
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The  following  cases  were  cited  during  the  argu- 
Bamfoed  ment: — Horne  v.  Bentinck  (a),  Dawkins  v.  Rokeby  (6), 
Clarke.      DawkiTia  v.  PavZet  (c). 

Sir  James  Martin,  C.  J.  The  general  principle  in 
reference  to  the  protection  of  parties,  of  Judges,  of 
witnesses  and  of  others  concerned  in  judicial  inquiries 
has,  through  a  long  series  of  cases,  been  tolerably  well 
ascertained.  It  is  clear  that  a  witness  is  not  liable,  in 
a  civil  action,  for  anything  he  may  say  while  giving 
evidence,  and  also  that  a  Judge  is  not  liable  for  anything 
that  he  may  say  while  on  the  Bench — that  privilege 
by  degrees  became  extended  to  courts  of  inquiry  in 
connection  with  military  as  well  as  other  matters,  and 
with  just  as  good  reason. 

By  the  24th  section  of  the  Volunteers  Act  (31 
Vic.  No.  5),  the  officer  commanding  the  volunteer  force 
has  power  to  assemble  a  court  of  inquiry,  composed  of 
certain  persons  described  in  the  section.  The  plea 
demurred  to  is  as  follows  [the  plea  was  read] ;  the  very 
words  of  the  section  are  used.  It  is  contended  that 
the  mode  in  which  the  court  of  inquiry  was  composed 
should  be  set  out.  That  is  not  necessary.  If  it 
sufficiently  appears  in  the  plea  that  it  was  a  court 
assembled  in  pursuance  of  that  section,  the  Court  will 
presume  that  it  was  properly  constituted — it  is  not  at 
all  necessary  to  set  out  that  all  of  the  steps  have  been 
taken.  The  plea  is  pHnid  faeie  an  answer  to  the 
action;  all  that  any  witness  may  say  before  such  a  court 
is  absolutely  privileged.  Likewise  all  that  the  court 
may  say  during  the  inquiry  is  absolutely  privileged ; 
and  in  like  manner  any  report  made  by  the 
court,  or  by  any  member  acting  for  the  court,  is 
absolutely  privileged.  Still,  nothing  should  be  put 
into  such  a  report  which  is  not  pertinent  to  the  subject 
matter  of  the  inquiry.  The  report  should  deal  only 
with  the  matters  for  which  the  court  was  assembled, 
otherwise  it  might  be  that  the  privilege  would  be  lost. 

(a)  4  Moore  563.  2  B.  &  B.  130.     (6)  L.R.  7  H.L.  744. 
(c)  L.R.  5  Q.B.  94,  39  L.J.  Q.B.  53. 
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)0  long  as  the  report  only  deals  with  matters  and 
lersons  within  the  scope  of  the  inquiry,  it  is  absolutely 
privileged.  It  must  not  be  understood  that  the 
Qembers  of  such  a  court  enjoy  such  an  absolute 
privilege  as  a  member  of  Parliament;  those  forming 
he  court  are  only  privileged  so  long  as  they  act  within 
he  scope  of  their  powers.  The  plaintifi*  replied  to 
he  defendant's  pleas,  that  the  defendant  had  acted 
aalicioufily.  But  if  the  report  was  within  the  scope 
»f  the  authority  of  the  court,  the  replication  is  no 
tnswer,  even  though  the  report  be  malicious.  If,  of 
ourse,  the  report  travelled  beyond  that  authority,  the 
lefendant  would  be  liable.  To  hold  that  a  court  of 
nqairy  or  a  member  of  such  court  can  be  liable  in  a 
ivil  action  for  anything  that  might  be  said  or  done 
luring  that  inquiry,  or  for  anything  reported  in  con- 
«quence  of  the  inquiry,  would  be  to  hamper  and 
Jtogether  to  destroy  the  usefulness  of  such  courts, 
md  might  altogether  prevent  the  members  from  acting 
airly  and  impartially. 

Hargbave,  J.  I  agree  that  the  defendant  is  not 
iable  for  the  contents  of  the  report  he  sent  to  his 
ommanding  officer,  even  though  it  contains  malicious 
tatemenis,  so  long  as  it  only  deals  with  matters  con- 
lected  with  the  inquiry. 

Sir  William  Manning,  J.  I  also  agree  with  the 
^hief  Justice  that  the  plea  sufficiently  sets  forth  the 
lefence  and  the  section  under  which  the  court  was 
onstituted;  and  also  that  the  court  so  constituted 
njoyed  an  absolute  immunity  if  it  only  acted  within 
he  scope  of  its  authority;  and  that  the  report  was 
privileged,  and  that  the  president  (the  defendant)  only 
ould  be  liable  if  that  report  dealt  with  matters  foreign 
0  the  inquiry. 

Judgment  for  defendant 
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1876.  Dempsey  v.  Anderson  (a). 

June  22, 

Shipping — Actum/or  seaman's  wages — Pleading — Imperial  Merchant 
Shipping  Act  (17  ib  18  Vic,,  c.  104),  s.  \S9^Seamen*8  Laws 
Consolidation  Act  (27  Vic.,  No.  13),  ss.  48  and  49. 

To  a  declaration  for  money  due  for  work  and  services  as  a  seaman 
on  board  the  ship  *'Medora/*  the  defendant  pleaded  that  "the 
'Medora*  was  a  ship  registered  in  the  United  Kingdom  and  not 
registered  in  the  colony  of  New  South  Wales,  and  the  claim  of  the 
plaintiff  herein  is  for  the  recovery  of  wages  as  seaman  aboard  the 
said  ship,  and  is  in  respect  of  an  amoant  under  £50." 

Held,  on  demurrer,  a  bad  plea,  for  not  negativing  the  exceptions 
in  section  189  of  the  Merchant  Shipping  Act  (17  A  18  Vic,  c.  104). 

TkEMURRER.  Miles  Dempsey  sued  WiUiam 
^"^  Anderson  for  money  payable  to  the  plaintiff 
for  the  work  and  services  of  the  plaintiff  as  a  seaman 
on  board  of  the  ship  "  Medora,"  for  the  defendant  at 
his  request,  and  for  wages ;  £34  18s.  8d.  was  claimed. 

The  defendant's  second  plea  was  that  the  ship 
"  Medora"  in  the  plaintiff's  declaration  mentioned  was 
a  ship  registered  in  the  United  Kingdom,  and  not 
registered  in  the  colony  of  New  South  Wahs,  and  the 
claim  of  the  plaintiff  herein  is  for  the  recovery  of 
wages  as  a  seaman  on  board  of  the  said  ship,  and  is  in 
respect  of  an  amount  under  £50. 

The  plaintiff  replied  and  demurred. 

For  a  second  replication  the  plaintiff,  as  to  the 
second  plea,  said  that  the  claim  in  the  declaration  was 
a  proceeding  for  the  recovery  of  wages  for  the  sum  of 
more  than  £20  (6),  and  that  when  the  same  became 
due  the  plaintiff  was  a  seaman  in  the  merchant  service 
of  the  colony  of  New  South  Wales  within  the  meaning 
of  the  Act  27  Vic,  No.  13,  and  the  said  ship  was 
within  the  jurisdiction  of  the  Government  of  the  said 
colony,  and  the  defendant  was  the  master  thereof. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Manning,  J. 
(6)  See  section  49  of  27  Vic,  No.  13. 
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The  second  plea  was  bad,  for  by  virtue  of  the  pro-         1876. 
visions  of  the  Act  27  Vic.,  No.  13,  the  plaintiflF  was      Pkmpsby 
entitled  to  sue  in  the  Supreme  Court  for  any  sum  due    andbrson. 
for  wages  not  under  the  sum  of  £20. 

The  defendant  rejoined.  To  the  second  replication 
the  defendant  said  that  the  claim  in  the  said  replication 
mentioned  is  a  claim  in  respect  of  wages  as  a  seaman 
on  board  of  the  ship  "  Medora,"  which  said  ship  was 
registered  in  the  United  Kingdom  and  not  registered 
in  the  colony  of  New  South  Wales,  and  is  for  an 
amount  under  the  sum  of  £50 ;  and  the  defendant  said 
that  the  owner  of  the  said  ship  had  not  been  adjudged 
bankrupt  or  declared  insolvent,  nor  had  the  said  ship 
been  under  arrest,  or  sold  by  the  authority  of  any 
Court  of  Admiralty  or  Vice- Admiralty  or  in  the  Court 
of  Sessions  in  Scotland,  or  in  any  Superior  Court  of 
Record  in  any  of  Her  Majesty's  dominions,  nor  have 
any  Justices,  acting  under  the  Imperial  Act  17  & 
18  Vic,  c.  104,  referred  this  case  to  be  axJjudged  by 
any  of  the  hereinbefore  mentioned  Courts,  and  that 
the  defendant  said  that  the  master  of  the  ship 
"  Medora"  was,  at  the  time  of  the  commencement  of 
this  action,  at  or  resided  within  twenty  miles  of  the 
place  where  the  plaintiff  left  the  said  ship,  or  was  put 
ashore  therefrom. 

The  plaintiff  demurred  to  the  defendant's  second 
rejoinder  on  the  ground  that  the  provisions  of  the 
Imperial  Act  pleaded  in  the  said  rejoinder  did  not 
affect  the  plaintiff's  claim,  and  that  the  provisions  of 
27  Vic,  No.  13,  qualify  the  operation  of  the  said 
Imperial  Act,  so  far  as  regards  the  plaintiff's  right  to 
sue  (a). 

The  defendant  joined  in  demurrer. 

Salomons  appeared  for  the  plaintiff  He  cited  Cope 
V.  Doherty  (b) ;  Dines  v.  Rossitur  (c). 

Want  for  the  defendant. 

(a)  See  sectiona  4S  and  49  of  27  Vic,  No.  13. 
(6)  27  L. J.  Ch.  600.  (c)  3  S.C.R.  31. 
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The  plaintiflF  began  as  there  were  cross  demurrers. 

Sir  James  Martin,  C.J.  This  was  an  action  for 
wages  earned  by  the  plaintiff  as  a  seaman,  brought 
against  the  defendant,  the  master  of  the  ship  "  Medora." 
The  plaintiff  was  entitled  to  bring  his  action  by  virtue 
of  his  common  law  right  against  the  defendant,  who 
owed  him  wages,  and  not  necessarily  in  pursuance  of 
any  section  of  an  enabling  Act.  The  defence  is  that 
there  is  an  Imperial  Act  which  prohibits  actions  for 
such  small  sums  being  brought  in  the  Supreme  C!ourt. 
It  seems  to  me  that,  as  the  defendant  sets  up  a  section 
of  an  Act,  he  should  also  set  out  all  of  the  circum- 
stances to  show  that  he  came  within  the  provisions  of 
the  Act;  and  also  that  all  of  the  exceptions  enumerated 
in  the  section  should  be  negatived.  By  sections  188 
and  189  (a)  of  the  Merchant  Shipping  Act  (17  &  18 
Vic,  c.  104),  a  seaman  is  entitled  to  sue  the  master  in 
a  summary  way  before  two  Justices;  without  that 
power  no  such  step  could  be  taken.  Then,  by  the 
latter  section,  certain  things  must  happen  before  the 

(a)  17  &  18  Vic,  c.  104,  s.  188  :  ''Any  seaman  or  apprentice,  or  any 
person  duly  authorised  on  his  behalf,  may  sue  in  a  summary  manner 
before  any  two  Justices  of  the  Peace  acting  in  or  near  to  the  place 
at  which  the  service  has  terminated,  or  at  which  the  seaman  oi 
apprentice  has  been  discharged,  or  at  which  any  person  upon  whom 
the  claim  is  made  is  or  resides,  or  in  Scotland  cither  before  any  suet 
Justices  or  before  the  sheriff  of  the  county  within  which  any  sucl 
place  is  situated,  for  any  amount  of  wages  due  to  such  seaman  oi 
apprentice  not  exceeding  fifty  pounds  over  and  above  the  costs  of  anj 
proceeding  for  the  recovery  thereof,  so  soon  as  the  same  becomes 
.  payable ;  and  every  order  made  by  such  Justices  or  sheriff  in  th( 
matter  shall  be  final." 

Ih,  Section  189  :  '*  No  suit  or  proceeding  for  the  recovery  of  th< 
wages  under  the  sum  of  fifty  pounds  shall  be  instituted  by  or  on 
behalf  of  any  seaman  or  apprentice  in  any  Court  of  Admiralty  oi 
Vice- Admiralty,  or  in  the  Court  of  Session  in  Scotland,  or  in  an] 
Superior  Court  of  Record  in  Her  Majesty *b  dominions,  unless  tb( 
owner  of  the  ship  is  adjudged  bankrupt  or  declared  insolvent,  a 
unless  the  ship  is  under  arrest  or  is  sold  by  the  authority  of  an] 
such  Court  as  aforesaid,  or  unless  any  Justices  acting  under  th< 
authority  of  this  Act  refer  the  case  to  be  adjudged  by  such  Court 
or  unless  neither  the  owner  nor  master  is  or  resides  within  twenty 
mUes  of  the  place  where  the  seaman  or  apprentice  is  discharged  o 
put  ashore." 


Digitized  by 


Google 


CASES  AT   LAW. 


311 


defendant's  plea  could  be  an  answer ;  as  those  things         ^876. 
are  not  set  out  on  the  record  by  the  defendant,  his  plea      Bempsey 

was   bad,  and  judgment  should  be  entered  for  the  Anderson. 
plaintiff. 

Hakgrave,  J.  I  concur.  The  plea,  which  sets  out 
a  particular  section,  should  negative  all  the  exceptions 
enumerated  therein. 

Sir  William  Manning,  J.  I  do  not  dissent ;  but  it 
is  clear  to  my  mind  that  the  plaintiff  intended  to  rely 
upon  the  Colonial  Act,  27  Vic,  No.  13,  and  not  upon 
his  common  law  right. 

Jvdgment  for  plaintif. 


Jenkins  v.  Anderson  (a). 
Lynch  v.  Anderson. 

Shipping — Action  for  seaman's  wages — Claim  dismissed  by  Justices — 
Estoppel — Seamen's  Laws  Consolidation  Act  (27  Vic,  No.  13), 
8.48. 

To  a  declaratioa  for  money  due  for  work  and  services  as  a  seaman, 
the  defendant  pleaded  that  the  plaintiff  theretofore  appeared  before 
two  Justices  acting  at  Newcastle  (being  a  competent  Court),  "  and 
the  plaintiff's  said  claim  was  there  adjudicated  upon  and  decided 
before  the  said  Justices  in  Petty  Sessions  assembled  in  favour  of  the 
defendant,  and  an  order  was  mad^  by  the  said  Justices  in  the 
matter  dismissing  the  said  claim  and  discharging  the  defendant 
therefrom." 

Held,  on  demurrer,  a  bad  plea,  on  the  ground  that  the  order 
pleaded  was  not  final.  Section  48  of  27  Vic,  No.  13,  only  makes 
orders  for  payment  final  (6). 

TOHN  JENKINS  sued  the  defendant  for  wages 
as  a  seaman  on  board  of  the  ship  "  Medora." 

(a)  Before  Sir  James  Martin^  C.J.,  Hargravey  J.,  and  MawMng^  J. 
(6)  There  was  also  a  plea,  similar  to  the  second  plea  in  Dempsey 
T.  Anderson,  which  was  demurred  to  on  similar  grounds  and  held 
bad ;  the  Court  followmg  that  case.    See  ante,  p.  308. 
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£20  13s.  4d.  was  claimed. 

The  defendant  pleaded  (inter  alia)  second,  that  tiie 
ship  "Medora"  was  a  ship  registered  in  the  United 
Kingdom,  and  not  in  the  colony  of  New  South  Wales, 
and  the  claim  of  the  plaintiff  is  for  the  recovery  of 
wages  as  a  seaman  on  board  of  the  said  ship,  and  was 
in  respect  of  an  amount  under  £50. 

And  for  a  third  plea :  The  plaintiff  theretofore 
appeared  before  two  Justices  acting  at  Newcastle,  in 
the  colony  of  New  South  Wales,  then  and  there 
forming  a  competent  Court  of  jurisdiction  to  try 
questions  of  wages  between  masters  and  seamen  be- 
longing thereto  in  or  near  to  the  place  at  which  the 
defendant  then  was,  and  the  plaintiff's  said  claim  was 
there  adjudicated  upon  and  decided  before  such 
Justices,  in  Petty  Sessions  assembled,  in  favour  of  the 
defendant,  and  an  order  was  made  by  the  said  Justices 
in  the  matter  dismissing  the  said  claim  and  discharging 
the  defendant  therefrom,  and  the  plaintiff  and  the 
defendant  in  such  proceedings  were  and  are  the 
plaintiff  and  the  defendant  respectively  herein.  And 
the  debt  sued  for  before  such  Justices  was  the  same 
debt  as  in  the  declaration  mentioned. 

The  plaintiff  replied,  and  demurred  to  the  second  and 
third  pleas. 

For  a  second  replication.  The  claim  was  a  proceed- 
ing for  the  recovery  of  wages  for  more  than  £20,  and 
that  when  the  same  became  due  the  plaintiff  was  a 
seaman  in  the  merchant  service  of  the  colony  of  New 
South  Wales,  within  the  meaning  of  the  Act  27  Vic, 
No.  13,  and  the  said  ship  was  within  the  jurisdiction 
of  the  Government  of  the  colony  and  the  defendant 
was  then  master  thereof. 

Demurrer.  The  second  plea  was  bad  on  the  ground 
that  by  virtue  of  the  provisions  of  the  Act  27  Vic, 
No.  13,  the  plaintiff  was  entitled  to  sue  in  the  Supreme 
Court  for  any  sum  due  for  wages  not  under  the  sum 
of  £20. 

The  third  plea  was  bad  on  the  ground  that  the  order 
of  dismissal  in  the  plea  mentioned  was  not  final,  and 
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did  not  preclude  the  plaintiff  from  suing  in  the 
Supreme  Court  in  respect  of  the  same  subject  matter, 
and  that  the  said  order  of  dismissal  is  not  such  an 
order  as  is  contemplated  by  the  Act  27  Vic,  No.  13, 
section  48. 

The  defendant  joined  in  demurrer,  and  rejoined  in 
terms  of  the  rejoinder  in  Dempsey  v.  Anderson  (a). 

Salomons  appeared  for  the  plaintiff. 

Want  appeared  for  the  defendant. 

The  following  cases  were  cited  in  argument: — 
RouUedge  v.  Hislop  (6),  Bucldand  v.  Johnson  (c), 
Flitters  v.  Allpt^ey  (d). 

The  Court  unanimously  held  that  the  second  and 
third  pleas  were  bad.  Judgment  was  accordingly, 
in  each  case,  entered  for  the  plaintiff. 

Sir  James  Martin,  C.J.  This  case  is  like  the  last 
(e)  in  its  circumstances,  except  that  there  are  two  pleas, 
viz.,  the  second  and  third,  which  are  demurred  to.  The 
former  is  identical  with  that  in  the  last  case,  and 
consequently  it  is  thereby  decided — the  plea  is  bad. 
By  the  third  plea,  the  defendant  sets  up  an  adjudica- 
tion before  two  Magistrates,  whereby  a  claim  for  the 
wages  now  sued  for  was  dismissed.  (His  Honour  read 
the  188th  section  (/)  of  the  Merchant  Shipping  Act.) 
If  it  plainly  appeared  that  the  order  mentioned  there 
was  an  adjudication  either  in  favour  of,  or  against  the 
seaman,  it  would  be  a  bar  to  any  action  in  another 
Court ;  that  appears  by  the  case  cited  on  behalf  of  the 
defendant,  and  also  by  Routledge  v.  Hislop  (g).  The 
plaintiff  would  be  estopped  on  the  principle  laid 
down  in,  amongst  others,  the  Duchess  of  Kingston's 
case  {h).  The  statute,  however,  does  not  go  so  far  as 
that.     Power  is  given  to  two  Justices  to  make  an  order 
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(a)  See  ante,  p.  309. 
(6)  29  L.  J.  M.  C.  90. 
(c)  15  C.  B.  145. 
id)  44  L.  J.  C.  P.  73. 
(e)  See  arUe,  p.  308. 


(/)  See  note  (a)  to  Dempsey 
V.  AjuieraaTif  ante,  p.  310. 
ig)  29  L.  J.  M.  C.  90. 
(Aj2Sm.  L.  C.  (8th  Ed.)  784. 
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for  the  recovery  of  wages,  and  every  order  so  made  is 
final.  The  words  of  the  Act  do  not  apply  to  a  simple 
order  of  dismissal,  but  to  orders  for  the  payment  of 
money  —  for  instance,  if  the  seaman  claimed  £30, 
and  the  Justices  made  an  order  for  the  payment  of 
£10,  that,  properly  pleaded,  would  be  a  bar  to  his 
again  suing  in  any  other  Court.  As  the  order  pleaded 
was  not  final,  the  plea  is  bad. 

Hargrave,  J.  I  am  also  of  opinion  that  the  plea  is 
bad  on  the  broad  ground  that  the  Colonial  Act,  27 
Vic,  No.  13,  section  48,  used  the  words,  "Every 
order  for  payment,"  which  the  Legislature  introduced, 
so,  quoad  New  South  Wales,  altering  the  Imperial 
Act,  which  might  possibly  bear  the  construction  put 
upon  it  by  the  defendant. 

Sir  William  Manning,  J.  I  should  be  sorry  to  put 
the  case  on  any  ground  of  conflict  of  jurisdictions, 
especially  as  it  is  not  necessary  in  deciding  this 
question.  The  Colonial  Act,  27  Vic,  No.  13,  section 
48,  decides  the  point;  the  plea  only  states  that  the 
Justices  dismissed  the  case.  Had  it  alleged  that  the 
whole  case  was  gone  into,  and  that  after  the  merits 
had  been  heard,  the  case  was  dismissed,  my  judgment 
might  be  different ;  but  it  is  not  necessary  to  decide 
that.  I  should  regret  if  it  should  be  thought  that  in 
such  a  case  as  that  the  seaman,  beaten  in  one  Court, 
could  come  for  redress  before  another.  As  the  plea 
stands,  it  might  be  that  the  Justices  dismissed  the  case 
on  some  preliminary  objection,  or  for  want  of  jurisdic- 
tion. 

Judgment  for  plaintif. 
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Brown  v.  Lethbridge  (a).  ^^7^- 

June  22,  27. 
Ejectment — Right  to  begin— Exclusive  posMession —Evidence. 

In  an  action  of  ejectment,  counsel  for  the  defendant  admitted 
that  the  plaintiff  was  entitled  to  recover  as  far  as  his  title  by 
deeds  was  concerned,  and,  in  virtue  of  that  admission,  claimed  and 
was  allowed  the  right  to  begin.  The  defendant's  case  was  that  he 
and  his  father  had  fed  their  sheep  over  the  land,  which  was  an 
unfenced  vacant  block  of  640  acres,  for  more  than  twenty  years 
before  action  brought.  Plaintiff  gave  evidence  that  within  the 
twenty  years  one  L.,  a  person  then  interested  with  him  in  the  land, 
had  some  correspondence  with  the  defendant,  when  the  defendant 
offered  to  rent  the  land  from  him.  No  arrangement  was,  however, 
come  to,  when  L.  said  he  would  let  the  little  people  about  have  the 
use  of  the  land  ;  defendant  replied  that  he  would  have  the  use  of  it 
all  the  same.  L.  afterwards  gave  permission  to  those  people  to  run 
their  stock  over  the  land,  which  they  took  advantage  of;  one  witness, 
W.,  using  the  land  for  that  purpose  for  four  or  five  years.  The 
Judge  at  the  trial  told  the  jury  that  the  placing  of  his  stock  on  the 
land  by  W.  was  not  equivalent  to  entry  and  taking  possession  by 
plaintiff.     The  jury  found  for  the  defendant. 

Held,  on  the  motion  for  a  new  trial  (per  Martin,  C.J.,  and 
Hargrace,  J. ;  Manning^  J.,  dUsentiente),  that  the  Judge  was  wrong 
in  allowing  the  defendant  to  begin.  Goodiitle  d.  Revett  v.  Braham  (b) 
not  followed;  and,  Htmbh,  that  an  injury  had  resulted  to  the  plaintiff 
from  the  ruling  of  the  Judge,  and  that  he  should  have  a  new  trial. 

Hdd  al^o,  that  the  acts  of  W.  were  evidence  of  possession  by 
plaintiff,  and  that  it  ought  to  have  been  left  to  the  jury  to 
whether  W.  was  ever  in  exclusive  possession. 

A  new  trial  was  therefore  ordered. 

What  is  sufficient  evidence  of  possession  of  unfenced  land 
considered. 

■p  JECTMENT  to  recover  possession  of  640  acres  of 
land.,  situated   in  the  county  of   Durham  and 
parish  of  Dyoning. 

The  cause  was  tried  before  Sir  Alfred  Stephen, 
Acting-Judge,  and  a  jury  of  four,  at  Maitland,  on  the 
29th  of  October,  1875.  A  verdict  was  returned  for  the 
defendant. 

(a)  Before  Sir  Jame.'i  Martin,  C.J.,  Hargrave,  J.,  and  Manning,  J. 
(6)  4  T.R.  477. 
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1876.  The  plaintiff,  on  the  29th  of  October  last,  obtained 

Brown  a  rule  nisi  calling  upon  the  defendant  to  show  cause 
Lethbridge.  ^^y  ^^^  verdict  should  not  be  set  aside,  and,  on  leave 
reserved,  entered  for  the  plaintiff,  in  case  the  Court 
should  be  of  opinion  that  the  ruling  of  the  Judge  was 
wrong  when  he  decided  as  a  matter  of  law,  and  directed 
the  jury,  that  there  was  no  taking  possession  of  the 
said  land  in  question  by  the  plaintiff,  when  certain 
persons,  and  especially  one  Wddddl,  had,  in  pursuance 
of  permission  given  them  by  the  plaintiff,  driven  cattle 
and  horses  on  to  the  said  land,  and  occupied  and  used 
it  for  a  considerable  time ;  or,  failing  that,  why  a  new 
trial  should  not  be  granted  on  the  following  grounds — 
( 1)  on  the  points  reserved ;  (2)  that  the  Judge  wrongly 
ruled  that  the  defendant,  upon  the  hearing,  was  entitled 
to  begin;  (3)  that  the  verdict  was  against  the  evidence. 

After  the  jury  had  been  sworn  in,  the  counsel  for 
the  defendant  admitted  that  the  plaintiff  was  entitled 
to  recover  unless  the  defendant  could  succeed  in  show- 
ing a  possessory  title  in  himself.  He  admitted  a  grant 
of  the  land  to  one  Stark,  and  a  series  of  mesne  con- 
veyances of  the  grantee  and  others  to  the  plaintiff. 
He  claimed,  therefore,  a  right  to  begin ;  that  right  the 
plaintiff  contested.  The  Judge  ruled  that  the  defendant 
was  entitled  to  begin. 

The  plaintiffs  counsel  then  insisted  on  being  allowed 
to  prove  his  deeds,  asserting  that  he  had  a  title  by 
possession  which  was  not  admitted  by  the  defendant; 
the  deeds  were  then  tendered  and  not  received.  The 
plaintiffs  counsel  then  addressed  the  jury.  Evidence 
was  given  for  the  defendant  to  show  a  title  by 
possession;  and  for  the  plaintiff,  in  addition  to  his 
documentary  title,  which  showed  a  grant  from  the 
Crown  to  one  Stark,  in  August,  1839 ;  that  Stark  con- 
veyed to  Samud  on  the  20th  of  May,  1840;  and  that 
Samuel  conveyed  to  the  plaintiff  on  the  26th  of 
September,  1859. 

The  principal  evidence  for  the  plaintiff  was  as 
follows : — 
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George  Larnach:  Was  born  at  Singleton;  was  living 
in  Sydney  when  this  land  (states  section)  was  purchased 
by  the  plaintiff  in  1859 ;  I  have  previously  had  several 
speculations  in  land  with  him,  and  have  had  conversa- 
tions together  about  this  land;  we  agreed  that  we 
would  share  equally  in  the  land,  and  he  authorised  me 
to  deal  with  it  for  our  joint  interest;  went  to  Singleton 
and  tried  to  sell  it;  afterwards  got  a  letter  from  John 
Lethbridge,  or  from  Lethbridge  Brothers;  I  answered 
the  letter  and  appointed  a  meeting  in  Singleton  ;  Mr. 
John  Lethbridge  came  to  my  hotel ;  it  was  about  the 
end  of  1859,  a  few  weeks  I  believe  after  September  ; 
he  asked  what  I  wanted  for  the  land ;  I  said  £1  per 
acre,  and  I  would  give  three  years  to  pay  it;  he  did 
not  accept  the  offer,  but  said,  "I  will  give  you  £10  a 
year  for  it;"  I  said,  "No,  I  would  rather  let  the  little 
people  about  have  the  use  of  it."  [Did  he  say,  "  You 
may  as  well  take  it,  I  will  have  the  use  of  it  all  the 
same  ?"  I  have  no  doubt  he  did  say  so,  or  something 
to  that  effect.]  I  told  Lethbridge  that  I  would  let  the 
people  all  about  feed  their  stock  on  the  land,  and 
before  I  left  Singleton  I  told  these  people  that  had 
bought  other  land  in  the  neighbourhood  from  me  [By 
the  Judge:  Their  names  were  M*Fadden,  Playfoid^ 
WdddeUy  Davis,  M'Nvlty,  and  others]  that  they  might 
put  their  cattle  there.  Shortly  afterwards  I  told 
plaintiff  what  I  had  done  and  he  approved  of  it ;  after 
this  I  gave  up  my  interest  in  the  purchase  to  the 
plaintiff  and  have  now  none  in  it  whatever. 

Matthew  Waddell :  I  have  known  Stark's  section  for 
about  twenty-five  years ;  recollect  once  seeing  Mr. 
Larnach,  and  his  giving  me  permission  to  run  my 
stock — cattle  and  horses — over  the  section  ;  it  was  in 
1859 ;  I  know  it  very  well;  I  drove  them  there  and 
left  them,  about  four  horses  and  about  twelve  or  more 
head  of  cattle ;  it  was  almost  immediately  after  the 
permission ;  I  had  before  then,  some  four  or  five  years 
before,  seen  other  persons'  cattle  on  the  land  ;  I  took 
advantage  of  Mr.  Larn/ocKs  offer  for  four  or  five  years; 
I  was  there  occasionally. 


1876. 


Brown 
r. 

L£THBRn)OE. 
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^^^'  Sir  Alfred  Stephen's  charge  was,  in  substance,  as 

Brown  follows: — If  there  was  exclusive  possession  in  the 
Lethhridges,  one  or  both,  for  twenty  years,  the  verdict 
ought  to  be  for  the  defendant.  For,  assuming  that 
Waddell  put  his  cattle  on  the  land  within  twenty  years 
after  the  taking  possession  by  Stark,  such  placing  of 
the  stock  there  was  not  equivalent  to  entry  and  taking 
possession  by  the  plaintiff.  Exclusive  possession  was 
such,  neither  less  nor  more,  as  would  enable  the 
defendant  to  recover  against  a  third  party  in  an  action 
for  trespass.  But  finally  the  Judge  reserved  for  the 
Full  Court  the  question,  in  case  of  a  verdict  for  the 
defendant,  whether  WaddelVs  putting  cattle  on  the 
ground  was  in  law  an  entry  or  a  taking  possession 
of  the  ground,  and  the  plaintiff  would  have  leave  to 
move  to  enter  the  verdict  for  him  if  they  were  of 
opinion  that  his  direction  in  that  respect  was  wrong. 

The  jury  found  for  the  defendant,  and  specially 
found  exclusive  possession  in  him,  and  that  WaddeWs 
placing  of  cattle  on  his  locus  was  within  twenty  years 
of  such  possession,  and  therefore,  of  course,  that  the 
possession  was  for  twenty  years,  unless  WaddelVa  act 
defeated  such  possession. 

Butler,  Q.C.,  and  Simpson  appeared  in  support  of 
the  rule.  They  cited,  as  to  the  right  to  begin : — Doe 
d.  Pill  V.  Wilson  (a) ;  Doe  d.  Warren  v.  Bray  (b) ;  Doe 
d.  Tucker  v.  Tv/^ker  (c) ;  Doe  d.  Bather  v.  Brayne  {d) ; 
Mercer  v.  WhaZl  (e) ;  Ashby  v.  Bates  (/) ;  Doe  d.  Leiois 
v.  Leiois  (g).  Secondly,  as  to  possession : — Worssam  v. 
Vandenbrande  (h);  Doe  d.  Baker  v.  Coombes  (i); 
BandaU  v.  Stevens  (j). 

Foster  and  Rogers  appeared  to  show  cause.  If  we 
had  not  the  right  to  begin  it  is  no  ground  for  a  new 

(a)  I  Moo.  &  Rob.  323.  {(f)  1  C.  &  K.  122, 

(6)  Moo.  &  Malkin,  166.  (h)  17  W.R.  53. 

(c)  Moo.  &  Malkin,  536.  (t)  9  C.B.  714,  19  L.J.  C.P. 

(d)  6  C.B.  655,  17  L.J.  C.P.               306. 
127.  ij)  2  E.  A  B.  641, 23  L.  J.  Q  B. 

(e)  5  Q.B.  461.  68. 
(/)  16  M.  &  W.  589. 
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trial.    Collier  v.  Clark  (a);  Doe  d.  Smith  v.  Smart  (6);         ^^76. 
Bird  V.  Higginson  (c).  Brown 


Butler,  in  reply  on  the  point  as  to  possession,  cited 
Andrews  v.  Hailea  (d) ;  Jones  v.  Chapman  (e) ;  Asher 
V.  Whitdock  (/). 

The  Chief  Justice  said:  This  was  an  action  of 
ejectment  jiried  before  Sir  Aljred  Stephen  at  Maitland. 
After  the  swearing  in  of  the  jury,  the  defendant's 
counsel  admitted  that  the  plaintiff  was  entitled  to 
recover  as  far  as  his  title  by  deeds  was  concerned,  and 
claimed  in  virtue  of  that  admission  that  he  was  entitled 
to  begin.  (His  Honour  then  read  from  the  Judge's 
notes  as  set  out  in  the  statement  of  the  case.)  In  the 
course  of  the  trial  evidence  was  given  that  an  arrange- 
ment had  been  made  between  the  plaintiff,  who  had 
acquired  the  legal  estate  in  1859,  and  a  Mr.  Larnach, 
though  no  deed  to  that  effect  was  ever  executed,  that 
they  should  be  equally  interested  in  the  land,  and  Mr. 
Larnach,  with  full  authority  from  the  plaintiff,  went 
on  the  land  and  attempted  to  sell  it,  and  in  consequence 
of  a  letter  from  the  defendants,  or  one  of  them,  he  had 
a  meeting,  and  in  the  course  of  conversation  an  offer 
was  made  by  the  defendants  to  pay  rent  at  the  rate 
of  £10  per  annum  for  the  right  to  graze  their  stock 
over  the  land  now  claimed.  That  offer  was  refused 
by  Mr.  Lamachy  who  said  that  he  would  rather  allow 
those  who  had  purchased  land  from  him  in  the  neigh- 
bourhood to  use  it.  The  defendants  rejoined,  that  it 
would  be  better  for  Mr.  LarTuxch  to  accept  the  offer, 
as  he,  the  defendant,  would  "  use  it  all  the  same " — 
that,  or  something  to  that  effect,  took  place.  In 
addition  to  that,  there  was  the  evidence  of  Mr.  Larnach, 
who  said  that  he  authorised  certain  small  landholders 
to  use,  as  a  pasture,  the  piece  of  land  in  question,  and 
he  named  some  of  those  he  so  authorised — a  Mr. 
WaddeU  was  one  of  them;    he  was  examined  as  a 

(a)  5  Q.B.  467.  {d)  22  L.J.  Q.B.  409. 

{b)  1  Moo.  k  Rob.  476.  (e)  2  Exch.  803. 

(c)  2  A.  &  E.  160.  (/)  35  L.J.  Q.B.  17. 


v. 
Letubridoe. 
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1S76.  witness,  and  stated  (his  Honour  read  WadddCs 
Bbown  evidence  as  set  out  in  the  statement  of  the  case)  that 
LETHBRrooE.  ^^  pursuance  of  that  permission  he  placed  stock  on 
the  land,  well  on  to  it,  and  continued  to  do  so  for  some 
years ;  that  he  saw  sheep  (the  defendant's  stock  were 
principally  sheep)  there  on  two  occasions  only.  There 
was  no  evidence  that,  prior  to  1859,  there  was  any 
fencing,  or  any  hut,  or  any  hurdles,  or  any  erection  of 
any  kind  upon  the  land.  Waddell  saw  no  stock  there, 
and  sheep  on  two  occasions  only.  His  Honour  (Sir 
Alfred  Stephen)  told  the  jury  there  was  evidence  that, 
prior  to  the  grant  in  1839,  the  defendants  father  used 
to  feed  his  stock  over  all  the  land  in  the  neighbour- 
,  hood — over  some  30,000  or  40,000  acres — and  that  the 
defendants,  or  their  father,  did  so  continuously  from 
that  time  till  lately.  So  much  for  the  evidence  of 
possession  by  the  plaintiffs  and  the  defendants. 

The  defence  was,  that  although  the  plaintiff,  beyond 
dispute,  had  the  legal  estate  by  the  grant  in  1839  and 
divers  mesne  conveyances  down  to  the  conveyance  to 
him  in  1859,  yet  because  he  and  the  persons  through 
whom  he  claims  had  been  out  of  possession  for  twenty 
years,  he  had  no  title,  at  least  he  could  not  main- 
tain ejectment,  as  he  was  barred  by  the  second  section 
of  the  Statute  of  Limitations.  Such  being  the  defence, 
the  plaintiff  had  to  prove  that  he  or  those  through 
whom  he  claimed  were  in  possession  of  the  land  in 
dispute  within  twenty  years  after  the  right  of  entry 
accrued.  And  it  has  been  contended  that  that  was 
sufficiently  proved  by  the  evidence  of  Messrs.  Lamach 
and  Waddell,  which  showed  a  taking  of  possession  and 
an  occupation  in  1859  on  behalf  of  and  by  leave  of  the 
plaintiff.  It  appears  from  Sir  Alfred  StepheTis  note  of 
his  direction  to  the  jury,  that  he  told  them  that  the 
facts  Waddell  proved  were  no  evidence  of  possession 
by  the  plaintiff  within  the  twenty  years  required  by 
the  statute ;  that  such  facts  were  no  evidence  of 
possession,  that  the  plaintiffs  case  was  not  assisted 
thereby.  On  that  charge  the  jury  found  a  verdict  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to 
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move  to  have  the  verdict  entered  for  him  should  the         1^76. 
Court  be  of  opinion  that  he  (Sir  Alfred  Stephen)  was       Brown 
wrong  in  so  ruling ;  and  also  on  the  ground,  above   Lbthbridoe. 
stated,  as  to  whether  or  not  the  defendant  was  entitled 
to  begin,  as  he  admitted  the  plaintiffs  documentary 
title. 

First,  as  to  the  right  to  begin.  There  is  no  doubt 
that  on  that  point  there  are  many  decisions,  most  of 
which  have  been  cited,  as  it  is  a  point  of  practice 
which  has  grown  up  in  the  Courts;  to  regulate  it 
there  is  no  statute  law,  nor  indeed  any  common  law. 
It  simply  arises  out  of  practice,  and  for  the  convenience 
of  hearing  causes  at  nisi  privs.  The  principle  on 
which  all  questions  of  "  the  right  to  begin  "  generally 
in  all  actions  depend  is  accurately  and  concisely  laid 
down  in  "Roscoe's  Nisi  Prius"  (last  edition),  at 
p.  288  (a),  as  follows  : — "  It  will  be  seen,  by  a  careful 
comparison  of  the  cases  collected  below,  that  the  most 
general  criterion  that  can  be  given  as  to  the  right 
to  begin  is,  that  he  begins  who  in  the  absence  of  proof 
on  either  side  would  substantially  fail  in  the  action. 
This  includes  those  actions  for  unliquidated  damages 
noticed  below,  in  which  the  plaintiff  must  give  some 
evidence  in  order  to  get  substantial  damages,  although 
he  would,  if  no  evidence  were  given  on  either  side,  be 
entitled  to  a  verdict  for  a  nominal  amount,  for  such 
a  verdict  would  be  a  substantial  failure."  In  different 
text  books  the  principle  is  differently  laid  down,  but 
it  is,  in  substance,  the  same  in  all  books.  To  the  same 
effect  the  principle  is  enunciated  in  the  elaborate 
judgment  of  Lord  Denmany  C.J.,  who  delivered  the 
considered  judgment  of  the  Court  in  Mercer  v. 
WhaU  (b).  At  p.  458  his  Lordship  said:-" The 
natural  course  would  seem  to  be  that  the  plaintiff 
should  bring  his  own  cause  of  complaint  before  the 
Court  and  jury  in  every  case  where  he  has  anything 
to  prove,  either  as  to  the  facts  necessary  for  his 
obtaining  a  verdict,  or  as  to  the  amount  of  damages 
to  which  he  conceives  the  proof  of  such  facts  may 


(a)  16th  ed.,  p.  278. 
V— U 


(6)  5  Q.B.  447. 
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^^^'  entitle  him."  And  then  follows  a  long  and  lucid 
Bkown  train  of  reasoning  why  the  principle  should  be  so. 
Lbthbeidok.  Shortly,  that  rule  is,  that  the  party  making  the  com- 
plaint should  have  the  advantage  of  first  stating  his 
case  to  the  Court  and  jury,  and  of  replying.  In  the 
year  1792  a  case  came  before  the  Court  of  King's 
Bench — Goodtitle  dem.  Bevett  v.  BraJiam  (a),  in  which 
it  was  stated  at  the  outset  of  the  cause  a  question 
arose  who  was  entitled  to  the  general  reply,  and  the 
Court  decided  that  if  the  plaintiff  proved  his  pedigree, 
and  stopped,  and  the  defendant  set  up  a  new  case, 
which  the  plaintiff  answered  by  evidence,  which 
ultimately  went  to  the  jury,  the  defendant  should 
have  the  general  reply.  It  would  be  seen  that  that 
decision  did  not  so  much  touch,  in  so  many  words,  the 
right  to  begin — for  there  the  plaintiff  began  and  gave 
evidence,  but  the  defendant  was  held  entitled  to  the 
genei-al  reply  that  had  since  been  interpreted  into 
meaning  that  the  defendant  was,  under  certain  cir- 
cumstances, entitled  to  begin.  That  case  has  been  so 
acted  upon,  and  by  degrees  it  became  a  settled  practice. 
That  it  had  been  many  times  applied  at  nisi  prius 
appears  by  the  cases  reported  in  Moody  arul  RobiTisan, 
and  in  Moody  and  Mallcin,  most  of  which  were  cited 
during  the  arguments ;  but  while  the  Judges  at  nisi 
privs  were  applying  the  practice  doubts  arose  as  to 
the  propriety  of  the  original  decision,  and  its  correct- 
ness was  often  questioned.  We  find  in  Doe  d,  Battiei' 
V.  Brayne  (6)  that  the  propriety  of  the  case  in  4  T.R. 
497,  was  questioned  and  fully  considered.  Though  they 
did  not  all  approve  of  it,  the  Court  did  not  say  that  it 
was  not  law,  as  that  would  cause  confusion,  as  it  had 
been  for  so  many  years  acted  upon ;  but  it  was  departed 
from  to  a  considerable  extent,  and  was  greatly 
narrowed  down.  In  his  judgment,  Maule,  J.,  a  Judge 
of  the  greatest  eminence,  after  citing  some  cases, 
refers  to  "  The  general  rule,  which — whether  rightly 
decided  or  not — is  not  now  to  be  questioned,  viz.,  that 
in  the  case  of  heir  and  devisee,  the  latter  admitting 
(a)  4  T.R.  497.  {b)  5  C.K  655. 
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the  seisin  of  the  ancestor,  and  that  the  plaintiff  is  ^^^- 
heir,  is  entitled  to  begin."  That  case  overruled  several  Brown 
of  the  reported  cases  at  nisi  priv^,  and  a  distinction  Lkthbbidoe. 
was  drawn  between  it  and  the  case  in  4  T.R.  497. 
Gdtman,  J.,  said,  "To  entitle  himself  to  begin,  the 
defendant  must  admit  the  whole  title  of  the  plaintiff, 
that  is  that  the  ancestor  died  seised,  and  that  the 
plaintiff  is  heir-at-law;  whence  it  follows  as  a  con- 
clusion of  law,  that  the  plaintiff  is  entitled  to  recover 
unless  the  defendant  can  succeed  in  displacing  the 
title  so  admitted."  And  at  p.  656  there  is  a  note  of 
the  reporter  in  which  he  states  that  there  was  not  in 
fact  in  that  case  any  admission  of  the  whole  of  the 
plaintiff's  case,  "  If  the  devisee  is  to  be  understood  as 
admitting  heirship  in  respect  of  the  land,  i.e.,  that  the 
very  land  descended  from  A.,  the  ancestor,  to  B.,  the 
heir,  he  admits  himself  out  of  Court."  The  reporter 
was  right  in  so  saying ;  and  at  p.  655  (6),  "  The  decision 
of  this  Court  in  the  principal  case  may  possibly  put 
an  end  to  the  inconvenient  practice  introduced  by 
Doe  v.  Brahara,  which  enabled  a  defendant  to  force 
a  plaintiff  to  accept  an  admission  which  the  latter  did 
not  want,  and  to  compel  him  to  conduct  his  case  in 
a  manner  different  from  that  which  the  state  of  the 
record  had  prescribed  to  the  parties."  That  is  a 
reasonable  opinion.  The  whole  of  the  case  shows 
that  there  was  a  disapproval  of  the  principle  that  the 
defendant  by  admission,  possibly  forced  on  the  plaintiff, 
could  obtain  for  himself  the  right  to  begin,  and  so 
have  the  advantage  of  the  general  reply. 

What,  then,  have  we  in  this  case?  Why,  a  com- 
plete chain  of  title,  but,  nevertheless,  the  plaintiff  can- 
not recover  unless  he  can  prove  that  he,  or  those  through 
whom  he  claims,  has  been  in  possession  within  twenty 
years.  His  Honour,  Sir  Alfred  Steplien,  did  not  apply 
the  principles  as  laid  down  in  4  T.R.  497.  It  is  not 
saying  more  than  was  said  by  Mavie,  «T.,  when  I  say 
that  case  is  not  to  be  extended  beyond  the  facts  of  it. 
In  other  words,  in  my  opinion  the  defendant  was  not 
entitled  to  begin   unless  in  a  case  where  the  facts 
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^87^'  exactly  resembled  those  in  that  case  (4  T.R  497). 
Brown  That  decision  was  disapproved  of,  though  not  altogether 
Lethbridge.  overruled.  It  is  contrary  to  justice  to  allow  the 
defendant  to  anticipate  the  plaintiffs  case,  and  by 
admitting  his  (the  plaintiffs)  title  deeds,  to  get  the 
right  to  first  detail  to  the  jury  the  evidence  of 
possession  relied  on  to  defeat  the  plaintiffs  claim. 
The  defendant  thereby  might  obtain  an  incalculable 
advantage  over  the  plaintiff,  whom  he  admitted  was 
entitled  to  recover  unless  he  was  barred  by  the  statute. 
The  Judge  was  clearly  wrong  in  ruling  that  the 
defendant  was  entitled  to  begin. 

The  next  question  then  is,  whether  the  wrong  ruling 
of  the  Judge  on  that  point  was  such  as  to  warrant  the 
Court  in  granting  a  new  trial  ?  On  that  point  also 
the  same  Judges  have  used  at  different  times  words 
not  the  same  in  effect;  they  have  themselves  been 
inaccurate,  or  they  have  not  been  properly  reported 
In  one  case  it  was  said  that  a  new  trial  would  be 
granted  wherever  it  was  clear  that  an  injury  had 
resulted  to  the  plaintiff.  The  same  Judge,  in  anothei 
case,  is  reported  to  have  said  that  a  new  trial  woulc 
be  granted  wherever  it  was  probable  that  injury  had 
resulted.  As  to  what  the  precise  rule  is,  the  Couri 
is  left  in  doubt.  It  is  reasonable  that  a  new  tria 
should  not  be  granted  unless  the  Court  can  see  thai 
some  injury  has  been  done  or  injustice  worked  to  the 
plaintiff.  A  new  trial  will  be  granted  if  there  an 
any  reasonable  grounds  for  believing  that  the  plaintif 
has  suffered  injustice.  In  this  case  I  am  relieved  fron 
saying  whether  or  not  any  injustice  has  been  done  t( 
the  plaintiff  by  the  course  adopted,  as  it  is  quite  cleaj 
that  on  the  other  ground,  6us  to  the  ruling  of  the  Judge 
there  should  be  a  new  trial. 

As  to  the  point  of  the  Judge  ruling  that  the  evidence 
of  poasession  given  on  behalf  of  the  defendant  wai 
not  of  any  value — On  the  construction  of  the  Statute 
of  Limitations  there  are  very  many  cases,  as  it  is  i 
statute  in  some  of  its  sections  ambiguous,  and  some  o; 
its  provisions  are  difficult  to  understand,  though  some 
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are  very  clear.  By  the  2nd  section  it  in  enacted  (that  1876. 
section  was  read)  that  an  owner's  right  of  entry,  or  to  Brown 
bring  an  action  of  ejectment,  was  barred  by  twenty  LBTHMaDOE. 
years'  absence  from  the  land  after  his  right  of  entry, 
and  to  bring  ejectment  for  it  accrued.  The  3rd  section 
explains  the  2nd  by  enumerating  cases  where  it  applied ; 
but  it  has  been  held  that  the  cases  in  the  3rd  section 
do  not  comprehend  all  the  cases  to  which  the  2nd 
section  applies,  but  that  some  are  specified  to  make 
that  clear  which  might  otherwise  be  doubtful.  That  is 
shown  by  the  case  of  Javies  v.  Salter  (a).  If  the  person 
entitled  to  the  land  goes  out  of  possession,  and  any  other 
person,  not  a  tenant  to,  or  a  person  claiming  under, 
the  rightful  owner,  gets  into  possession,  and  from  that 
time  the  rightful  owner  remains  out  of  possession  for 
twenty  years,  he  has  for  ever  lost  his  right.  If  the 
rightful  owner  goes  out  of  possession,  and  another 
person  goes  into  possession  for  a  day,  or  for  ever  so 
short  a  time,  the  statute  would  begin  to  run,  and  in 
twenty  years  from  that  time,  no  matter  whom,  or  how 
many  persons,  strangers  to  each  other,  were  in  posses- 
sion, the  owner  would  be  barred.  The  rightful  owner 
could  not  turn  out  the  person  in  possession  on  the 
completion  of  the  twenty  years,  although  that  person 
had  been  in  possession  but  a  month  or  a  week  (6).  The 
statute  would  have  destroyed  his  right.  If,  however, 
the  rightful  owner  had  been  out  of  possession  for 
nineteen  years,  or  for  any  time  under  twenty  years, 
and  the  land  should  be  unoccupied  for  ever  so  short  a 
time,  and  he  should  then  go  on  to  it,  his  right  would 
last  for  twenty  years  from  that  entry,  he  would  get  a 
new  departure.  The  owner  might  become  possessed  of 
the  land  in  diflFerent  ways  by  exercising  acts  of 
dominion  over  it,  not  by  walking  over  it,  or  by  going 
on  to  it  in  the  night,  or  by  taking  a  brick  out  of  the 
house,  as  was  done  in  one  case,  but  by  doing  something 
with  it,  or  by  undoing  something  another  has  done  on 

(a)  5  Bing  N.C.  553. 
{b)  See  now  as  to  the  law  on  tma  point  TruateeSt  dsc,  Co.  v.  Short, 
9  N.S.Vy.L.R.  409,  13  App.  Ca.  793. 
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1876.  it,  as  by  pulling  down  a  fence  erected  by  another, 
Brown  always  supposing  the  land  is  for  the  time  at  least 
Lethbridge.  vacant,  for  there  could  not  be  a  mixed  possession.  It 
is  a  taking  possession  if  the  person  in  possession  were 
to  accept  a  lease  from  the  rightful  owner,  or  if  he  were 
to  become  tenant  in  any  way,  at  will  or  any  other 
terms,  so  long  as  he  recognises  a  right  in  the  owner. 
All  of  the  cases  cited  are  alike  in  principle.  A  mere 
entry  is  not  sufficient.  The  rightful  owner  must  get 
possession.  It  would  not  be  eflFective  if  he  were  merely 
to  go  on  to  the  land  which  was  in  the  possession  of 
others — the  possession  must  be  exclusive.  There  is  no 
difficulty  in  applying  the  facts  of  the  case.  [His 
Honour  went  through  the  evidence.]  The  evidence 
was  of  a  very  loose  kind.  It  appears  that  the  locus 
was  a  block  of  640  acres,  not  fenced  or  marked  by 
posts  in  any  way,  mere  vacant  land,  known  to  some  by 
natural  landmarks.  The  defendants  were  proprietors 
of  a  sheep  and  cattle  run  in  the  neighbourhood  ;  their 
stock  used  to  graze  at  will  over  a  large  extent  of  vacant 
territory,  and  amongst  others  over  the  piece  of  land 
now  in  question.  A  person  cannot  be  held  to  be  in 
possession  of  all  the  land  over  which  his  stock  may,  in 
the  course  of  the  year,  depasture.  In  secux^h  of  grass 
and  feed  and  water  cattle  may,  and  often  do,  roam  over 
large  tracts  of  country;  and  if  it  be  contended  that  the 
owner  of  the  cattle  was  in  possession  of  all  the  land  so 
roamed  over,  so  to  hold  would  be  absurd.  It  would,  of 
course,  be  sufficient  if  the  cattle  were  grazed  over 
certain  defined  parts  with  the  intention  of  possessing 
and  occupying,  or  if  trees  covering  a  certain  tract  were 
marked,  or  if  the  cattle  of  others  were  systematically 
driven  off,  or  if  huts  were  erected,  or  stockyards,  or  if 
certain  portions  were  cultivated,  or  in  fact  if  any  such 
acts  were  done  they  would  be  construed  as  acts  showing 
an  intention  to  occupy  and  possess.  The  defendant  s 
only  evidence  of  possession  was  that  of  grazing  with 
cattle,  and  at  times  with  sheep;  no  evidence  of  the 
kind  suggested  was  given ;  there  certainly  was  some 
slight  evidence  that  there  were  saltpetre  troughs  on 
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the  land  at  some  time,  but  all  that  was  a  question  for         ^876.  ^ 

the  jur}'.     Of  course  in  the  case  of  a  small  paddock       Bbown 

there  could  be  no  doubt  who  had  the  possession ;  also  of   Lbthbridgb. 

a  house  possession  could  be  easily  proved.     But  not  so 

where  the  land  claimed  was  unfenced  territory,  over 

which  cattle  and  sheep  might  graze  without  let  or 

hindrance.     It  was  all  a  question  for  the  jury  as  to  the 

manner  in  which  the  stock  grazed,  for  the  mere  purpose 

of  feeding,  or  for  the  purpose  of  claiming  a  right  ?    In 

such  cases  the  sayings  of   the  parties  are   of  great 

importance,  and  here   evidence  was  given   that   the 

defendant  offered  to  pay  a  rent  to  the  plaintiff  for  the 

use  of  the  land.     That  would  be  potent  evidence  to  go 

to  the  jury  on  the  point  as  to  whether  he  was  claiming 

any  right.     No  doubt  the  owner  may,  at  any  time, 

peaceably  take  possession  of  his  own  land,  just  as  he 

might  of  any  of  his  personal  property,  and  so  keep  out 

any  trespasser  or  other  wrong  doer ;  but  he  may  not 

by  main  force  turn  out  any  person  who  has  got  into 

possession,  though  wrongly ;  in  such  a  case  he  must 

proceed  according  to  law,  and  follow  his  legal  remedy. 

He  could  walk  in  if  no  one  was  in  possession,  and  so 

either  keep  possession  or  get  a  new  departure  under 

the  statute.     An  owner  also  might  take  possession,  not 

only  by  going  on  to  the  land  himself,  but  by  so  doing 

in  the  person  of  an  agent,  servant,  or  tenant,  or  by  any 

person  authorised  to  go  on  by  him.     It  appears  from 

the  evidence  that  Waddell  was  given  permission  to  put 

stock  on  the  Ismd,  and  that  thereby  a  tenancy  at  will 

was  created,  that  is  clear  law.     [See  Shelford'a  Real 

Property  StatuteSy  p.  168.]     I  am  of  opinion  that  the 

acts  of  Waddell  amounted  to  a  taking  possession  of  the 

land  by  the  plaintiff,  provided  that  the  stock  of  the 

defendant  were  at  that  time,  or  at  any  time  after,  off  ^ 

it.     That  also  was  a  question  for  the  jury.      And  if 

they  were  of  opinion  that  the  stock  of  the  defendant 

were  always  there,  there  should  be  a  verdict  for  the 

defendant,  as  there  can  be  no  mixed  poasession.     The 

Judge  weus  wrong  in  holding  that  the  evidence   of 

WaddeU  was  not  some  evidence  of  taking  possession 


Digitized  by 


Google 


328  SUPREME  COURT  REPORTS. 

1876.  by  the  plaintiff.  It  may  be  that  it  was  not  enough,  but 
Brown  it  was  some  evidence,  and  as  such  should  have  been  left 
Lbthbridoe.  ^  *^®  j^ry.  I  do  not  think  that  the  verdict  ought  to 
be  entered  for  the  plaintiff,  especially  as  I  doubt  if  the 
defendant's  consent  went  so  far  as  that.  The  questioo 
of  evidence  as  to  whether  or  not  Waddell  was  ever  in 
possession  of  the  lauid  will  have  to  be  decided  by  a  jury. 
There  should  be  a  new  trial. 

Habqrave,  J.  I  concur,  though  I  go  further  than 
his  Honour  the  Chief  Justice.  The  case  in  4  T.  R  has 
been  cut  down  to  its  smallest  possible  limits,  and  the 
principle  there  established  can  only  be  applied  to  a 
case  in  facts  exactly  similar.  In  addition  to  his  title 
by  deeds  the  plaintiff  was  bound  by  the  Statute  of 
Limitations  to  show  possession  in  himself,  or  those 
through  whom  he  claimed,  since  1839  ;  such  evidence 
was  tendered  by  the  plaintiffs  counsel,  and  was  not 
admitted,  and  in  consequence  of  that  ruling  the  defen- 
dant was  allowed  to  begin.  To  me  it  seems  to  be 
rather  a  question  of  the  administration  of  justice  than 
of  practice.  An  undoubted  right  of  the  plaintiff  was 
taken  away.  Though  the  Court  would  be  slow  to 
interfere  where  no  injustice  had  been  done  by  the 
ruling  of  the  Judge,  yet  it  had  in  some  cases  on  that 
ground  granted  new  trials.  In  support  of  my  opinion 
I  read  from  Best* 8  Right  to  Begin,  p.  73  : — "  Notwith- 
standing all  this  it  may  very  well  be  questioned 
whether  the  position  can  be  supported  to  its  full 
extent,  that  the  Court  in  Banc  will  never— except  in 
the  case  of  surprise — exercise  a  remedial  power  over 
the  discretion  of  a  Judge  at  nisi  prius  relative  to  the 
right  to  begin.  That  the  Judge  has  a  discretionary 
power  necessarily  vested  in  him  to  a  great  extent,  the 
cases  of  Hare  v.  Munn  (a),  and  Crerar  v.  Sodo  (b), 
distinctly  show  that  the  Court  in  Banc  would  most 
properly  be  very  slow  indeed  in  disturbing  a  verdict 
on  the  ground  of  any  error  in  this  respect,  must  be  at 
once  conceded.  But  the  assertion  taken  to  its  full 
(a)  Moo.  &  M.,  241.  {b)  Moo.  d;  M.,  85 ;  3  C.  &  P.,  la 
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extent  is  rather  a  fonnidable  one.  Cases  may  occur, 
nay,  actually  have  occurred  (vide  Edivards  v. 
Jones)  (a),  where  the  erroneously  calling  on  a  defen- 
dant or  plaintiff  to  begin,  when  the  real  oniis  prohandi 
lay  with  his  adversary,  would  tend  to  the  defeat  of  all 
justice  as  completely  as  the  improper  rejection  or 
admission  of  evidence,  or  the  misdirecting  a  jury  could 
possibly  do ;  and  when  it  is  considered  that  the  subject 
is  one  of  some  diflBculty,  and  on  which  even  very  able 
Judges  have  frequently  come  to  erroneous  conclusions, 
it  seems  too  much,  in  the  absence  of  a  positive  judicial 
decision  to  that  effect,  to  assert  that  the  Court  in  Banc 
will  never,  under  such  circumstances,  interpose  its 
authority." 

I  also  agree  that  the  question  of  possession  was  for 
the  jury,  to  whom  the  evidence  of  Larnach  and 
Waddell  should  have  been  left,  as  it  was  evidence  of 
itself  to  show  the  possession  of  the  plaintiff.  The 
locus  was  grazing  land,  and  in  what  manner  could  it 
have  been  taken  possession  of  except  by  grazing  stock 
over  it  ?  As  the  jury  were  erroneously  directed,  there 
should  be  a  new  trial. 
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Brown 

V. 
LSTHBBmOE. 


Sir  William  Manning,  J.  I  am  sorry  that  I  differ 
from  my  colleagues,  and  I  should  have  been  very  glad 
to  have  been  convinced,  for  it  is  to  be  regretted  that 
questions  of  law  should  go  forth  to  the  public  on  which 
there  has  been  a  diversity  of  opinions.  Sir  Alfred 
Stephen  and  I  are  of  the  same  opinion.  The  Chief 
Justice  and  Hargrave,  J.,  hold  a  contrary  opinion. 
Of  course  as  theirs  is  the  opinion  of  a  majority  on  the 
Bench  it  will  prevail.  But  it  is  impossible  to  put  a 
strain  on  my  conviction,  and  hold  differently  to  Sir 
Alfred  Stepheriy  when  I  am  clear  that  he  (Sir  Alfred 
Stephen)  ruled  rightly.  The  question  who  was  to 
begin,  the  plaintiff  or  the  defendant,  was  primarily  a 
question  for  the  presiding  Judge ;  in  the  first  instance 
it  would  be  for  him  to  say  on  whom  the  onus  probandi 
lay,  and  what  party  should  begin,  so  that  the  cause 

(a)  7  C.  A  P.,  633. 
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^T^ could  be  heard  most  conveniently.     The  Court  will 

BBovry  only  interfere  when  there  has  been  a  great  miscarriage 
LdPTHEBiDOE.  ^^  justice,  or  where  injustice  has  been  plainly  done  by 
the  Judge's  ruling.  I  cannot  see  that  any  such  injus- 
tice has  been  worked  in  this  case ;  certainly  the  plaintiff 
has  been  deprived  of  the  somewhat  doubtful  advantage 
of  a  general  reply,  but  all  of  the  evidence  was  given 
which  would  have  been  given  had  the  plaintiff  been 
allowed  to  begin.  I  altogether  dismiss  from  my  mind 
the  professional  advantage  of  the  right  of  reply,  which 
may  at  times  be  a  strong  engine  of  good  or  evil, 
especially  in  the  hands  of  a  strong  counsel  with  a  weak 
Judge.  As  I  think  that,  even  if  Sir  Alfred  Stephen 
was  wrong,  a  new  trial  should  not  be  granted,  I  am 
not  called  upon  to  say  whether  he  was  right  or  wrong. 
I  cannot  see  any  difference  between  cases  in  ejectment 
and  others,  except  that  in  the  former  there  are  no 
pleadings,  and  the  admission  has  to  be  made  in  open 
Court.  In  all  other  cases  the  admission  is  made  on 
the  record,  and  so  it  is  rendered  certain  what  the 
admission  is,  and  how  far  it  goes.  In  the  judgment  of 
the  Court  in  Mercer  v.  WhaU  (a),  Lord  Denman  said 
that  "  in  ejectment  the  defendant  may  entitle  himself 
to  begin  by  admitting  that  the  plaintiff  must  recover 
possession,  unless  the  defendant  can  establish  a  certain 
fact  in  answer."  That  is  exactly  what  was  done  by 
the  defendant's  counsel  at  the  trial ;  and  in  accordance 
with  that  judgment  Sir  Alfred  Stephen  acted  when  he 
ruled  that  the  defendant  was  entitled  to  begin.  That 
there  was  a  contest  as  to  what,  or  how  much,  was 
admitted,  all  arose  through  the  want  of  pleadings.  I 
fail  to  see  why  there  should  not  be  pleadings  in  eject- 
ments as  in  other  actions.  The  law  is  so  in  England 
since  the  Judicature  Act.  In  the  present  case  the 
defendant  admitted  what  apparently  was,  and  what 
turned  out  to  be  the  case  of  the  plaintiff,  and  under  those 
circumstances  the  affirmative  had  to  be  proved  by  the 
defendant ;  on  the  principle,  then,  that  the  party  on 
whom  the  affirmative  lay  had  to  place  his  case  first 
(a)  5  Q.B.,  464. 
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before  the  jury,  so  as  not  to  leave  them  in  dubio,  the 
Judge  acted  when  he  ruled  that  the  defendant  should 
begin.  Though  I  do  not  think  it  necessary  to  decide 
the  question,  yet  my  strong  impression  is  that  Sir 
Alfred  Stephen  was  right.  As  to  the  next  point,  I 
cannot  agree  with  Hargrave,  J.,  that  the  plaintiff  had 
proved  enough,  nor  with  the  Chief  Justice  that  the 
entry  of  WaddeU  and  others  by  the  authority  of 
Lamach  was  evidence  of  possession  by  the  plaintiff, 
that  is,  such  a  possession  in  the  plaintiff  that  amounted 
to  a  dispossession  of  the  person  before  in  possession ; 
for  to  be  effective  it  would  have  to  amount  to  that. 
It  was  to  be  borne  in  mind  that  the  statute  had  com- 
menced to  run,  and  the  Court  should  take  care,  by 
their  construction,  that  they  do  not  defeat  the  opera- 
tion of  the  statute  by  construing  that  into  possession 
which  does  not  amount  to  it  in  law.  It  is  plain  that 
the  Judge  did  not  withdraw  the  evidence  of  Larnxwh 
and  WaddeU  altogether  from  the  jury ;  as  to  the  ques- 
tion whether  the  defendants  had  exclusive  and  con- 
tinuous possession  for  twenty  years,  he  only  told  the 
jury  that  such  evidence  was  not  evidence  of  possession 
in  the  plaintiff.  It  cannot  be  doubted  that  the  whole 
of  the  evidence  went  to  the  jury,  both  that  of  the 
plaintiff,  which  was  given  for  the  purpose  of  proving 
his  possession,  and  that  of  the  defendants  which  proved 
that  they  were  never  out  of  possession.  The  jury 
found  exclusive  possession  in  the  defendants  for  twenty 
years.  Assuming  that  they  were  right  in  so  finding, 
the  question  arises,  was  that  sufficient  in  law  to 
neutralise  the  possession  of  the  plaintiff  ?  On  what 
evidence  did  the  jury  act  ?  For  nineteen  years  and 
nine  months  the  plaintiff  was  undoubtedly  out  of  pos- 
session, and  during  the  last  three  months  of  the  twenty 
years  defendants  had  a  sheep  station  within  three- 
quarters  of  a  mile  of  the  land  in  question,  and  from 
that  station  at  least  twice  a  week  the  sheep  were 
depastured  over  the  land  now  claimed  by  the  plaintiff, 
and  over  which  the  only  act  of  possession  or  dominion 
he  ever  exercised  was  that  of  permitting  some  other 


1876. 
Brown 

V, 

Lbthbridob. 
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^^76.  persons  to  turn  out  their  cattle  on  it.  Can  it  be  that  a 
Brown  person  who  owns  land  which  he  has  abandoned,  and 
Lbthbridoe.  against  whom,  for  over  nineteen  years,  the  statute  has 
been  running,  can  possess  himself  again  of  the  land, 
and  get  a  new  departure  under  the  statute  by  autho- 
rising some  stranger  to  take  his  cattle  on  to  the  land, 
which  was  unfenced,  and  there  leave  them  to  wander 
off  in  search  of  food  when  they  willed  ?  The  cattle 
may  not  have  stayed  there  an  hour,  and  they  may  have 
been  there  on  some  day  when  the  defendants*  sheep 
were  feeding  in  another  direction,  or  were  on  some 
other  part  of  the  land.  The  evidence  showed  that  the 
defendants  depastured  their  stock  over  30,000  or 
40,000  acres  of  country,  and  owned  over  10,000  acres 
of  purchased  land,  and  that  they  owned  many  flocks 
of  sheep  and  many  head  of  cattle,  which  used  to  feed 
over  the  land  claimed  and  the  adjacent  blocks.  It  is 
a  well-known  fact  that  in  old  times  many  persons 
purchased  sections  of  country  at  a  low  price  for  the 
privilege  which  they  received  in  the  shape  of  convict 
labour,  assigned  to  them  in  virtue  of  their  purchcuses, 
many  of  which  were  never  seen  or  taken  possession  of. 
Such,  however,  does  not  appear  to  have  been  the  case 
with  the  land  in  question.  It  appears  by  the  grant 
that  it  was  purchased  in  1839,  and  that  the  owner 
then  went  on  to  it  for  a  short  time ;  he  described  it  as 
vacant;  that  he  saw  there  "no  man  or  beast."  In 
1859  the  land  was  purchased  by  the  plaintiff,  who,  by 
LamcLcKa  evidence,  appeared  to  have,  at  times,  specu- 
lated in  land  ;  some  time  after  that  the  plaintiff's  agent 
(in  that  transaction,  partner)  went  into  the  neighbour- 
hood of  the  land,  and  while  there  received  a  letter  from 
the  defendants,  and  in  a  conversation  with  one  of  them 
£10  a  year  was  offered  for  the  use  of  the  land.  Had 
that  offer  been  accepted,  without  doubt  the  plaintiff 
would  have  had  a  new  departure ;  no  terms  were 
agreed  on,  and  a  number  of  other  persons,  named  by 
Lamach,  were  authorised  to  depasture  their  stock  over 
the  ground.  It  is  contended  such  a  permission  created 
a  tenancy — a    tenancy    in    whom?     Many    persons 
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received  permission.  Were  they  all  tenants  ?  Was  ^^76. 
not  the  land  used  rather  as  a  common?  And  had  Brown 
those  authorised  to  use  it  rights  of  common  over  it  ?  Lkthbbidoe. 
The  right  to  possess  it  was  not  given  to  any  one  in 
particular-— at  most  a  mere  license  to  use  it  was  given 
Compare  the  facts  of  the  present  case  with  Goombea's 
case  (a),  where  the  plaintiff  himself  in  person  took  pos- 
session, and  see  how  they  differ.  Waddell  exercised 
no  act  of  ownership ;  he  did  not  keep  off  others  from 
depasturing  their  cattle ;  he  only  drove  his  own  cattle 
and  horses  on  to  the  land  ;  he  did  not  herd  them  or  in 
any  way  pretend  to  keep  them  on  the  land.  The 
defendants,  on  the  other  hand,  continually  drove  their 
sheep  across,  and  had  them  shepherded  on  the  land. 
Further,  whatever  acts  Waddell  did  were  done  for 
himself,  and  in  no  way  for  the  plaintiff,  nor  were  they 
professed  to  be  done  for  him.  As  the  evidence  of 
Larnach  and  Waddell  amounted  to  so  little,  the  Judge 
was  right  in  saying  that  it  was  no  evidence  to  go  to 
the  jury  to  prove  possession  in  the  plaintiff.  On  both 
points  Sir  Alfred  Stephen  was  right,  and  the  rule 
should  be  discharged. 

Rule  absolute  for  new  trial. 
Costs  of  the  first  trial  to 
abide  the  event 

On  September  5th, 

Foster,  for  the  defendants  (Butler,  Q.C.,  appearing 
for  the  plaintiff),  moved  for  and  obtained  leave  to 
appeal  to  the  Privy  Council.  Security  to  be  given  by 
the  defendant  in  the  sum  of  £250  for  the  prosecution 
of  the  appeal,  and  for  any  costs  the  Privy  Council 
might  order.     But  the  appeal  was  not  proceeded  with. 

(a)  9  C.B.  714;  19  L.J.  C.P.  306. 
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Chisholm  v.  Richardson  and  Another  (a). 

InterjUeader — Between  partieH — Auctionetrs  sued  for  return  of 
depoait — Security  for  costs. 

Plaintiff,  the  vendee  of  real  property,  sued  the  auctioneers  for  a 
return  of  his  deposits  on  failure  of  the  vendor  to  make  a  good  title. 
The  auctioneers  obtained  an  interpleader  order  from  a  Judge  in 
Chambers  for  the  vendor  to  be  defendant  in  their  place.  The  plain- 
tiff obtained  a  rule  nisi  to  set  aside  the  order  on  the  ground  that  the 
vendor  was  not  a  person  of  means.  The  vendor  was  not  served  with 
a  copy  of  the  rule. 

The  Court  {Hargrave,  J.,  disserUienle)  varied  the  order  of  the 
Judge  in  Chambers  by  directing  that  the  auctioneers  should  give  the 
plaintiff  security  for  costs  within  fourteen  days,  otherwise  the  inter- 
pleader order  would  be  discharged.  There  was  nothing  in  the  point 
that  the  vendor  was  not  served. 

Deller  v.  PrickeU  (20  L.  J.Q.B.  151)  followed. 

j^  OTION  to  make  absolute  a  rule  nim  to  rescind, 
set  aside,  or  vary  an  order  of  Hargrave,  J.,  in 
Chambers. 

The  plaintiff  sued  Messrs.  Richardson  &  Wrench, 
auctioneers,  carrying  on  business  in  Sydney,  for  money 
in  their  hands,  being  a  deposit  paid  by  the  plaintiflf  on 
the  purchase  of  a  piece  of  land,  of  which  the  title, 
according  to  the  plaintiff,  turned  out  to  be  defective. 
The  defendants,  upon  the  service  of  process  upon 
them,  took  out  an  interpleader  summons,  and  there- 
under applied  for  an  order  which  was  granted  by 
Hargrave,  J.,  whereby  Mr.  Moore,  the  vendor  of  the 
land,  was  ordered  to  be  the  defendant  in  the  stead  of 
Messrs.  Richardson  &  Wrench.  On  behalf  of  the 
plaintiff  it  was  contended  that  such  an  order  could 
not  be  made  under  the  circumstances  unless  the 
original  defendants  were  ordered  to  give  security  for 

(a)  Before  ^\x  James  Atartiu^  C.J.,  Hargrave,  J.,  and  Manning,  J, 
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costs,  as  the  substituted  defendant,  Moore,  was  not  a         ^^76. 
person  of  means,  it  being  deposed  that  he  owned  only     Chisholm 
the  property  in  question.  Rich^dson. 

Salomons,  in  support  of  the  motion. 

BvUer,  Q.C.,  for  the  defendants,  appeared  in  support 
of  the  order,  and,  as  a  preliminary  objection,  oVjjeeted 
to  the  motion  being  heard,  as  Moore,  one  of  the  parties 
before  the  Judge  when  the  order  was  made,  had  not 
been  served  with  the  rule. 

The  preliminary  objection  was  overruled,  and  the 
following  cases  were  cited  during  the  arguments : — 
Deller  v.  Prickett  (a),  Ridgeway  v.  JoTies  (b).  Tanner 
V.  Ev/ropean  Bank  (c).  Pitchers  v.  Edv^y  (d). 

Sir  James  Martin,  C.J.  There  is  nothing  in  the 
preliminary  objection.  A  number  of  eases  have  been 
cited  which  do  not  establish  more  than  that  the  order 
as  to  costs  in  such  matters  is  in  the  discretion  of  the 
Judge  granting  the  order.  As  to  whether  or  not  the 
original  defendant  should  be  ordered  to  give  security 
depends  on  the  circumstances  of  each  case.  In  some 
cases  security  for  costs  is  ordered,  and  no  such  order  is 
made  in  other  cases.  It  appears  to  be  a  matter  within 
the  discretion  of  the  Judge  or  of  the  Court.  The 
present  is  a  case  of  a  dispute  between  a  vendee  and  a 
firm  of  auctioneers,  and  the  action  was  for  the  recovery 
of  a  simi  of  money  paid  as  deposit  on  the  sale  of  some 
real  property.  In  such  a  case  the  vendee  would  know 
nothing  of  the  vendor  as  to  his  solvency,  &c.,  nor 
would  he  know  if  the  title  of  the  property  sold  would 
be  a  good  one,  he  would  purchase  on  the  representa- 
tions of  the  auctioneer,  whom  he  might  assume  would 
know  something  about  the  title,  and  also  about  the 
vendor.  To  the  auctioneer  the  deposit  would  be  paid, 
and  to  him  the  vendee  would  be  entitled  to  look  for 
its  return  if  the  contract  of  sale  for  any  reason  were 

(o)  20  L.J.Q.B.  151 ;  15  Q.B.  1081.        (r)  L.R.  1  Exch.  261. 
(h)  29  L.J.Q.B.  97.  (d)  4  Ring.  N.C.  721. 
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Richardson. 


not  carried  out  and  performed.  '  An  action  for  the 
deposit  will  lie,  and  when  such  an  action  is  brought  it 
is  open  for  the  defendant  to  apply  to  a  Judge  under 
the  Interpleader  Act,  and  the  Judge  may  direct  the 
person  who  employed  the  auctioneer  (the  vendor)  for 
whom  the  deposit  was  received,  to  be  substituted  as 
defendant  in  the  auctioneer's  stead.  Would  it  be  fair, 
then,  or  just,  to  direct  the  vendor,  possibly  a  man  of 
no  means,  to  be  substituted  for  the  auctioneer,  with 
whom  the  plaintiff  contracted,  without  also  directing 
the  auctioneer  to  give  security  for  costs  ?  Why  should 
the  auctioneer  be  relieved  altogether  from  his  respon- 
sibility? He  sold  the  property  and  received  the 
deposit  on  the  presumption  that  the  contract  would  be 
performed.  Between  the  vendee  and  the  vendor  there 
was  no  privity ;  each  contracted  with  the  auctioneer. 
The  case  of  an  auctioneer  is  very  different  from  the 
cases  cited  on  behalf  of  the  defendants,  where  the 
defendants  were  not  similarly  situated.  It  appears  to 
me  that  if  from  the  evidence  it  may  be  inferred  that 
the  vendor  is  a  man  of  no  means,  or  not  a  responsible 
person,  it  is  only  fair  not  to  allow  the  defendants 
to  be  released  from  their  position  except  on  their 
giving  the  plaintiff  security  for  the  costs  of  the  action. 
The  case  of  DeUer  v.  Prickett  (a)  should  be  followed 
The  order  of  Hargrave,  J.,  then  will  be  varied  by 
adding  thereto  the  terms,  that  Messrs.  Richardaon 
and  Wrench  give  to  the  plaintiff  security  for  the 
costs  of  the  action,  in  case  a  verdict  should  pass  foi 
the  plaintiff;  the  security  to  be  given  within  fourteen 
days,  otherwise  the  original  order  for  the  interpleader 
will  be  discharged. 


Hargrave,  J.  The  Interpleader  Act  was  passed 
for  the  relief  of  parties  placed  in  the  position  of  the 
defendants  in  the  present  case,  where  two  different 
persons  are  each  claiming  money  or  goods  which  they 
(the  defendants)  have  in  their  hands  as  mere  bailees 

(a)  20  L.  J.  Q.B.  151 ;  15  Q.6.  1081. 
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As  the  statute  is  remedial  it  should  be  advanced  in 
every  way,  and  the  defendants  accordingly  should  be 
allowed  the  benefit  of  the  Act,  without  being  made 
responsible  for  the  costs  the  plaintiff  may  choose  to 
incur.  I  am  of  opinion  that  the  order  made  in 
Chambers  was  the  right  one,  and  that  it  should  not 
be  varied. 
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1876. 


Chisholm 

V. 
RiGHABDSON. 


Sir  William  Manning,  J.  I  think  that  upon  both 
authority  and  principle  the  defendants  should  be 
ordered  to  give  security  for  costs.  By  means  of  the 
statute  the  defendants  would  be  relieved  of  one  action 
and  so  they  would  feel  its  benefits.  Deller  v.  Prickett 
(a)  is  in  point  and  should  be  followed. 

Ride  absolute  to  vary  order 
by  ordering  defendants 
to  give  security  for  costs 
xmthinHdays;  otherwise 
original  interpleader 
order  to  be  discharged. 

(a)  20  L.  J.  Q.B.  151 ;  15  Q.B.  1081. 


W— U 
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1876.  Ex  parte  Osborne  (a). 

Jyne  30.  In  re  Green  v.  Osborne. 

SmaU  Debts  Act,  10  Vic.  No.  10,  »«.  20  k  ^2—Jurvidicti(m—PUUnl 
and  summom — Residence — Amendment — Technical  enrcrs  only. 

The  filing  of  a  plaint  is  the  foundation  of  the  jariadiction  of 
Justices  sitting  as  a  Court  of  Petty  Sessions  under  the  SmaU  Debts 
Act,  10  Vic  No.  10.  Where  no  plaint  is  filed,  the  Justices  have  no 
jurisdiction. 

But  {per  Faucett  and  Manning ,  J  J. ;  Martin^  C.J.,  dissenting)  it  is 
sufficient  if  the  defendant  receives  a  plaint  written  out  on  a  summons 
form,  setting  forth  the  names  of  the  parties  and  the  nature  and 
amount  of  the  claim,  the  omission  to  serve  both  summons  and 
plaint  being  a  mere  technical  error,  for  which,  under  s.  42,  process 
will  not  be  set  aside. 

Per  Martin,  C.J.  The  Act  should  be  construed  strictly,  and  both 
plaint  and  summons  are  necessary. 

Where  the  Justices  decide  upon  a  conflict  of  evidence  that  the 
defendant  is  resident  within  the  jurisdiction,  the  Court  will  not 
interfere  by  prohibition. 

Per  Faucett  and  Manning,  JJ.  Where,  the  question  of  local 
jurisdiction  having  been  raised,  the  Justices  decide  to  hear  the 
merits  before  deciding  the  question  of  jurisdiction,  the  defendant,  if 
he  contests  the  case  though  under  protest,  will  be  debarred  from 
afterwards  applying  for  a  prohibition  on  that  ground. 

An  amendment  of  the  summons,  though  wrongly  made  by  the 
Justices,  M'ill  not  vitiate  the  proceedings  where  the  parties  have  not 
been  misled  (s.  42). 

Rule  for  prohibition  discharged  with  costs. 

/COMMON  LAW  PROHIBITION.  This  was  an 
application  for  a  writ  of  prohibition  to  be 
directed  to  certain  Justices  of  the  Peace,  and  one 
Frederick  Green,  to  restrain  them  from  further  pro- 
ceeding upon  a  judgment  made  by  the  said  Justices  in 
an  action  in  the  Small  Debts  Court,  under  the  Act  10 
Vic.  No.  10,  at  Carcoar,  whereby  H.  G.  D,  Osborne  Cthe 
defendant),  the  present  applicant,  was  ordered  to  pay 
a  sum  of  £2  for  trespass  and  £1  Is.  for  costs. 

(a)  Before  Sir  James  Martin,  C.J.,  FauceU,  J.,  and  Manning,  J. 
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A  rule  nisi  had  been  granted  on  the  grounds 
following: — 1.  That  the  Justices  had  no  jurisdiction 
to  hear  and  determine  the  said  case,  as  the  said  H.  0. 
D.  Osborne  did  not  usually  reside  in  the  district  of 
Carcoar  at  the  time  the  summons  was  served,  nor  when 
the  alleged  trespass  was  committed,  within  the  meaning 
of  the  Act  10  VicNo.  10,section23.  2.  That  the  Justices 
had  no  jurisdiction,  as  no  demand  or  plaint  in  writing 
setting  forth  the  cause  of  action  and  place  of  abode  of 
the  plaintiff  and  defendant  was  filed  with  the  Registrai; 
of  the  Small  Debts  Court  at  Carcoar.  3.  That  the 
Justices  had  no  power  to  amend  the  summons  at  the 
hearing  by  making  the  plaintiff  Frederick  Oreen  sue 
on  behalf  of  his  son,  Frederick  Charles  Green,  instead 
of  on  his  own  behalf,  as  the  action  was  originally 
brought. 

The  affidavits  in  support  of  the  motion  stated  that 
H.  G.  D.  Osborne  was  a  grazier,  residing  and  carrj^ing 
on  business  near  Dandaloo,  on  the  Bogan  River.  When 
the  cause  was  called  on  for  hearing,  the  defendant's 
attorney  raised  the  objection  that  the  Justices  had  no 
jurisdiction,  as  the  defendant  had  not  been  usually 
resident  in  the  Carcoar  district.  The  Justices  decided 
to  hear  the  evidence,  and  after  that  decide  all 
objections.  The  cause  was  then  proceeded  with,  the 
defendant's  attorney  protesting.  Other  objections 
were  raised  on  behalf  of  the  defendant,  but  were  all 
overruled,  and  the  summons  was  amended  as  appears 
by  the  grounds  taken.  It  also  appeared  that  the 
defendant  was  in  charge  of  a  large  number  of  sheep, 
which  had  been  travelling  for  many  months.  From 
the  affidavits  filed  on  behalf  of  the  plaintiff,  it  appeared 
that  for  some  months  prior  to  the  accruing  of  the 
cause  of  action  the  defendant  had  been  residing  in  the 
district  of  Carcoar ;  also  that  a  statement  in  writing 
setting  forth  the  cause  of  action,  was  filed  with  the 
Registrar  and  a  copy  served  upon  the  defendant. 

Donovan  appeared  in  support  of  the  rule. 

Heydon  showed  cause. 


1876. 


Ex  parte 
Osborne. 
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^^76.  During   the  argument  the   following    cases    were 

Ex  parte      referred  to  : — Ex  parte  Grrover  (a),  Ex  parte  A8her(b\ 
Osborne.     ^^   ^^^  Baillie  (c),  M.  v.   Hughes  (d),  Blake  v. 
Done  (e),  Alexander  v.  Jbn^  (/),  iSco^^  v.  iStone  (g). 

Sir  James  Martin,  C.J.    This  was  an  action  for 
trespass  by  sheep,  heard  in  the  Petty  Debts  Court  at 
Carcoar  before  two  Magistrates,  under  the  Act  10  Vic. 
No.  10.     The  4th  section  of  that  Act  gives  to  Courts 
held  under  it  a  jurisdiction  up  to  £10,  and  authorises 
two  or  more  Justices  to  determine  all  actions  for  debts 
within  that  amount  in  a  summary  way.     That  section 
is   in  these  words.     [His  Honour   read  the  section.] 
Then  the  28rd  section  limits  the  jurisdiction  of  each 
Court  to  its  particular  district.     [His  Honour  read  the 
section.]     Every  action  "  shall  be  brought  in  the  Court 
which  shall  be  holden  in  and  for  the  district  where  the 
defendant  in  such  action  shall  usually  reside."     The 
20th  section  then  enacts  how  such  actions  are  to  be 
commenced   and  carried  on.     "Every  action     .     .     . 
shall  be  commenced  by  a  demand  or  plaint  in  writing 
in  which  demand  the  plaintiff  shall  shortly   and  in 
substance  set  forth  his  cause  of  action  and  shall  also 
state  the  place  of  his  abode  or  the  place  of  abode  of 
his  attorney     ....     and  the  place  of  abode  of  the 
defendant  and  shall  cause  such  demand  or  plaint  to  be 
filed  with  the  Registrar And  such  Regis- 
trar shall  annex  the  same  or  a  copy  thereof  to  a  copy 
of  the  summons  to  be  retained  in  Court  the  original  or 
duplicate  of  which  shall  be  served  on  the  defendant 
and  which  summons  shall  be  in  the  form  set  forth  in 
the  schedule  hereto  annexed,"  &c.   Then  in  the  schedule 
to  the  Act  a  form  of  summons  is  set  forth,  which  was 
followed  by  the  plaintiff,  and  in  that  schedule  are  the 
words : — "  Forms  of  Plaint :  The  following  shall  be  the 
forms  of  such  plaints  in  all  cases  to  which  they  can  be 
applied."     Then  follow  forms  of  plaints  with  formal 


(a)  1  S.C.R.  168. 
(6)  4S.C.R.  71 
(c)  5  S.C.R.  17 
(t/)  26  L.  J.  M.C.  133 


(e)  31  L  J.  Ex.  100. 
36  L.J.  Ex.  78. 
f7J  Fosl£r*8  D.G,    Practice 
ed.)212. 
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commencements  and     conclusions.      The     rule     was         ^^76. 
applied  for  and  granted  on  three  grounds — (1)  That      Ex  parte 
the  defendant  did  not  reside  in  the  district  of  Carcoar ; 
(2)  that  there  was  no  plaint  in  writing ;  and  (8)  that 
the   Justices   had   no   power  to   amend  or  alter  the 
summons. 

As  to  the  first  ground — that  the  defendant  did  not 
usually  reside  within  the  district  of  Carcoar — the 
objection  to  the  jurisdiction  of  the  Justices  was  not  a 
good  one.  It  was  stated  that  the  defendant  at  the 
time  of  action  brought  was  travelling  with  sheep  in 
the  district,  within  the  jurisdiction  of  the  Court,  and 
there  was  evidence  before  the  Justices  that  he  had  been 
residing  within  the  district  for  the  previous  six 
months,  and  that  statement  was  not  denied,  though 
the  defendant  did  state  that  he  usually  resided  on  the 
Began  River,  near  Dandaloo,  in  the  Forbes  district ; 
but  it  did  not  othei'wise  appear  what  residence  he  had 
there.  On  the  evidence,  the  Justices  were  justified  in 
coming  to  the  conclusion  that  the  defendant  usually 
resided  within  the  Carcoar  district.  There  was 
evidence  each  way,  and  the  Justices  determined  the 
point  against  the  defendant. 

As  to  the  third  ground — that  the  Justices  wrongly 
allowed  the  summons  to  be  amended  by  adding  after 
"  Frederick  Ch^een  "  (the  father)  the  words  "  on  behalf 
of  his  son,  Frederick  Charles  Green'' — I  have  some 
doubts,  but  they  are  not  sufficient  on  that  ground  to 
grant  the  prohibition.  In  these  summary  jurisdictions 
the  Court  should  not  require  the  statement  of  the 
cause  of  action  and  the  position  of  the  parties  to  be  as 
accurately  decribed  as  in  a  declaration  in  the  Supreme 
Court.  Further,  by  the  42nd  section  it  is  enacted  that 
error  or  defect  in  form  shall  not  have  the  effect  of 
vitiating  the  proceedings,  &c.,  where  the  parties  have 
not  been  misled.  It  was  plain  before  the  amendment 
that  the  father  was  bringing  the  action  for  his  son, 
and  the  alteration  complained  of  only  made  that 
appear  more  plainly. 
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^876.  The  other  ground   (the   second)  I  am  of  opinion 

Ex  parte      should  be  decided  in  favour  of  the  defendant.     Such 
an  Act  as  the  Petty  Debts  Act  is  altogether  peculiar 
to  these  colonies,  no  such  Act,  or  no  Act  of  a  like  kind, 
can  be  found  in  the  statute  books  of  Great  Britain. 
By   the  Act  a  summary  jurisdiction   of   a  peculiar 
character  is  given  ;  power  is  given  to  two  Justices  who 
may   be   persons   altogether   unlearned    in   law,    and 
unskilled  in  sifting  and  weighing  evidence,  to  decide 
questions  and  give  damages  in  cases  of  trespass  to 
land — certainly  the  amount  they  can  award  is  small, 
only  £10,  but  they  may  award  that  amount  hundreds 
of  times;  and  a  person   might  be  otherwise  greatly 
harassed  by  Justices  exercising  the  powers  conferred 
upon  them  by  that  Act.     I  am  clearly  of  opinion  that 
an  Act  which  so  invades  the  common  law,  which   is 
of  so  highly  summary  a  character,  and  which  confers 
such  a  new  jurisdiction,  should  be  strictly  construed — 
not,  perhaps,  so  strictly  as  if  it  were  a  penal  statute  ; 
but  the  words  should  not  receive  a  larger  construction 
than  their  ordinary  meaning ;  nor  should  the  jurisdic- 
tion given  by  the  Act  be  widened.     The  words  in   the 
20th  section  are  imperative.     And  so,  also,  are   the 
words  in  the  schedule,  which  is  just  as  much  a  part  of 
the  Act  as  if  it  had  been  embodied  in  it,  and  is  equally 
to  be  obeyed.     That  section  enacts  that  every  action 
"  shall  be  commenced  by  a  demand  or  plaint  in  writing, 
&c."      Throughout  the  section  the  words  are  highly 
imperative,  and  cannot  be  construed  as  directory.     As 
the  word  "  shall "  is  employed  by  the  Legislature,  the 
Court  has  so  to  construe  it.     In  illustration  of  this  I 
may  refer  to  The  Queen  v.  Pinder  (a),  where,  at  page 
151,  Coleridge,  J.,  said :  "  If  it  be  asked  what  purpose 
the  particular  provision  now  in  question  can  answer, 
how  it  is  material,  or  what  benefit  can  result  from  the 
statement  appearing  on  the  face  of  the  certificate,  I 
think  it  might  be  enough  to  answer  that  with  such 
questions  the  Court  has  no  concern,  and  that  when  it 

(a)  24  L.J.  Q.B.  148. 
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is  clearly  established  that  the  Legislature  has  so 
enacted,  the  only  business  of  the  Court  is  to  give  full 
effect  to  the  enactment."  The  same  principle  was 
applied  in  Davison  v.  Gell  (a)  where  it  was  decided 
that  "an  order  made  by  Justices  under  13  Geo.  III. 
c.  78,  s.  19,  for  stopping  up  an  old  footway  and  setting 
out  a  new  one  must  follow  the  form  prescribed  in  the 
schedule  annexed  to  the  Act,  &c.  .  .  .  The  statute 
requires  that  the  form  set  forth  in  the  schedule  '  shaU 
be  used  on  all  occasions,  with  such  additions  and  varia- 
tions only  as  may  be  neceasary  to  adapt  it  to  the 
particular  exigency  of  the  case.'"  In  delivering 
judgment  Lord  Kenyan,  at  p.  71,  said:  "The  Court 
are  always  disposed  to  support  as  far  as  they  can  the 
acts  of  the  Magistrates  below,  but  we  must  take  care 
not  to  let  our  wishes  carry  us  beyond  the  bounds  of 
law ; "  and  at  p.  72  his  Lordship  continued — "  And  the 
words  of  the  Act  are  peremptory, '  that  the  forms  of 
proceedings  set  forth  in  the  schedule  annexed  ahall  he 
used  (not  the  usual  words  shall  and  may)  on  all 
occasions,  with  such  additions  or  variations  only  as 
may  be  necessary  to  adapt  them  to  the  peculiar 
exigencies  of  the  case.'  I  cannot,  therefore,  say  that 
these  words  are  merely  directory."  Very  many  other 
cases  might  be  cited  where  the  same  principle  was 
applied. 

I  think  that  it  is  to  be  regretted  that  it  has  ever 
been  held  that  Acts  are  directory ;  had  all  statutes 
been  construed  as  imperative,  decisions  on  their  con- 
struction would  not  have  been  so  conflicting,  and  the 
law  would  thereby  have  been  more  certain.  As  there 
are  so  many  cases  and  decisions  to  the  effect  that  some 
Acts  are  directory,  other  Acts  with  similar  words 
will  have  to  be  so  construed;  but  the  Court  should 
take  care  that  Acts  with  imperative  words  should  be 
construed  as  peremptory.  The  words  of  the  section  in 
question  are  imperative,  and  clearly,  and  without 
ambiguity,  point  out  the  course  to  be  pursued  and  the 
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(a)  1  East.  64. 
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conditions  to  be  observed.  If  that  course  is  not 
followed,  or  if  those  conditions  are  not  complied  with, 
the  Justices  have  no  jurisdiction  and  cannot  act.  The 
section  explicitly  enacts  that  every  action  "shall  be 
commenced  by  a  plaint  or  demand  in  writing,"  such 
plaint  to  be  filed  with  the  Registrar,  "and  such 
Registrar  shall  annex  the  same,  or  a  copy  thereof,  to  a 
copy  of  the  summons."  There  should  be  two  docu- 
ments, a  plaint  and  a  summons.  In  the  present  case 
no  plaint  or  demand  was  tiled,  that  part  of  the  section 
was  not  complied  with,  and  consequently  the  matter 
was  not  properly  before  the  Justices.  Certainly  the 
summons  set  forth  substantially  what  would  have  been 
contained  in  a  plaint  that  was  in  accordance  with  the 
schedule  in  which  the  two  forms  are  set  out.  The 
plaintiff  was  not  thereby  assisted.  By  the  Act  there 
were  to  be  two  documents,  and  unless  the  Act  was 
complied  with  the  Justices  acted  without  jurisdiction. 
The  rule  nisi  for  the  prohibition  should  be  made 
absolute. 


Faucett,  J.  The  Justices  had  evidence  before  them 
to  justify  the  conclusion  that  the  defendant  for  the 
purposes  of  that  action  usually  resided  in  the  district 
of  Carcoar ;  in  addition  to  the  definite  evidence  given 
on  behalf  of  the  plaintiff,  there  was  the  indefinite 
evidence  of  the  defendant  that  he  resided  on  the  Bogan, 
"but  was  very  seldom  there."  After  that  objection 
was  taken  the  defendant  contested  the  action,  gave 
evidence  for  the  defence,  and  endeavoured  to  get  a 
decision  in  his  favour ;  after  so  doing  I  am  inclined  to 
think  that  it  is  too  late  to  upset  the  decision  on  that 
ground,  as  there  was  evidence  of  his  residing  within 
the  district,  and  as  the  Justices  have  decided  the  point 
it  should  not  be  disturbed. 

I  also  agree  with  the  Chief  Justice  that  the  plaintiff 
was  in  the  first  instance  sufficiently  pointed  out  in  the 
summons,  and  that  as  the  woixls  added  only  made  it 
appear  more  plainly  that  the  father  was  acting  for  his 
son,  they  were  unnecessaiy.     Were  it  otherwise,  the 
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evil  would  be  cured  by  the  words  of  the  42nd  section, 
for  it  could  not  be  successfully  contended  that  the 
amendment  could  have  misled  the  defendant. 

The  question  raised  by  the  second  ground  is  of  con- 
siderable importance,  and  I  do  not  agree  with  the 
Chief  Jiuttice  that  the  Act  10  Vic.  No.  10  should  be 
looked  at  as  though  it  was  invading  the  common  law ; 
nor  do  I  agree  that  the  Act  should  be  construed  strictly. 
On  the  other  hand,  the  Act  should  receive  a  liberal 
construction  ;  it  is  an  enabling  Act  for  the  recovery  of 
small  debts,  and  for  that  purpose  is  very  beneficial. 
That  trespass  comes  within  the  Act  is  a  mere  accident, 
and  in  any  action  for  such  a  cause,  if  any  right  to  land 
arises  or  is  involved,  the  jurisdiction  of  the  Courts  is 
ousted.  The  Justices  cannot  determine  any  right 
where  a  question  of  title  is  involved.  They  can  award 
damages  up  to  £10,  and  why  such  an  action  could  not 
be  well  decided  by  two  Justices  is  hard  to  see.  As 
a  rule  they  are  practical  men,  and  would  be  familiar 
with  the  land  trespassed  upon,  and  could  well  estimate 
the  damages. 

I  agree  with  the  Chief  Justice,  that  the  Justices 
would  have  no  jurisdiction  in  a  case  where  no  plaint 
had  been  filed.  By  the  Act,  that  was  the  foundation 
of  their  jurisdiction,  by  that  the  action  was  commenced, 
and  without  it  the  Justices  could  not  proceed.  The 
question  then  arose  in  the  present  case,  Was  there  a 
plaint  ?  It  was  stated  by  two  deponents  that  there 
was  a  plaint;  that  was  not  directly  contradicted,  though 
others  stated  that  the  plaint  and  summons  were  on 
one  piece  of  paper.  I  am  disposed  to  think  that  there 
was  another  document  altogether  different  from  the 
summons,  as  the  plaint  was  word  for  word  the  same 
as  the  summons;  and  as  the  substance  of  the  former 
was  set  out  in  the  latter,  the  Act  would  be  sufficiently 
complied  with  if  the  plaint  was  written  out  on  the  form 
of  a  summons.  Certainly  it  would  be  irregular  in  its 
form,  and  irregular  in  its  heading,  and  some  small 
things  might  be  omitted ;  but  all  the  necessary  state- 
ments would  be  given.     The  defendant  would  know 
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the  name  of  the  plaintiff,  of  what  he  complained,  an 
what  damages  he  claimed.  The  forms  are  given  in 
schedule  for  the  purpose  of  showing  to  persons  nc 
familiar  with  pleading  and  law  how  they  should  pro 
ceed ;  the  forms  given  there  need  not  be  followe( 
strictly.  It  is  sufficient  if  they  are  substantially  f  oUowec 
There  is  no  doubt  that  a  paper  setting  forth  the  nam 
of  the  plaintiff  and  the  defendant  and  the  cause  c 
action  was  filed.  The  42nd  section  enacts  that  procea 
shall  not  be  set  aside  for  technical  errors  only.  If  an; 
error  were  in  the  present  case  committed,  it  woul 
come  under  that  head.  The  rule  for  the  prohibitioi 
should  be  discharged. 


Manning,  J.,  concurred  with  Faucett,  J. 


Rvie  discharged  with  coats. 
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The  Queen  v.  Sara  (a), 

Criminaf    law — Procedure    and    2>rcw^irg  — /7j/ar;7ia/iou     containing 
dxHtinrt  rharges— Election— 16  Vic,  No.  18,  s.  16  (6). 

An  information  for  larceny  contained  two  counts  for  larceny  : — 
Ist,  of  a  horse  ;  2nd,  of  a  saddle.  The  propei*ty  in  each  count  was 
laid  in  the  same  owner  ;  but  it  was  not  averred  that  the  larcenies 
were  committed  within  six  months  of  each  other. 

Two  objections  were  taken  to  the  Information : — 1.  That  it  con- 
tained two  distinct  offences ;  2.  That  there  being  no  averment  that 
the  larcenies  were  committed  within  six  months  of  each  other  the 
Crown  should  be  put  to  its  election.  These  objections  were  over- 
ruled. 

Heldf  on  case  reserved,  that  the  information  was  good.  At 
common  law  any  number  of  felonies  might  be  included  in  one 
information,  the  Crown  being  liable  to  be  called  upon  to  elect  (6). 
But  effect  of  s.  16  of  16  Vic,  No.  18  (c),  was  that  where  three 
several  larcenies  have  been  committed  against  the  same  person 
within  six  months,  the  Crown  might  proceed  without  electing. 

Held,  aUoy  that  it  was  not  necessary  that  the  information  should 
allege  the  larcenies  to  have  been  committed  within  six  months. 

The  question  of  election  is  entirely  for  the  Judge.  When  he 
refuses  to  put  the  Crown  to  its  election,  the  Supreme  Court  will  not 
interfere. 

riROWN  CASE  RESERVED.     Special  case  stated 
by  Mr.  District  Court  Judge  Josephson,  chairman 
of  Quarter  Sessions,  under  the  Act  13  Vic,  No.  8. 

"  At  the  Quarter  Sessions,  held  at  Orange  on  the 
Ist  of  June  last,  Frederick  Sara  was  charged,  upon  an 

(a)  Before  Sir  James  Martin^  C.J.,  Faucett,  J.,  KnAManning^  J. 
(6)  See  R.  v.  Archbold  (6  N.  S.  W.  W.  N.  104). 

(c)  16  Vic,  No.  18,  s.  16.  **  It  shall  be  lawful  to  insert  several 
counta  in  the  same  information  against  the  same  person  for  any 
number  of  distinct  acts  of  stealing  not  exceeding  three  which  may 
have  been  committed  by  him  agamst  the  same  person  within  the 
space  of  six  calendar  months  from  the  first  to  the  last  of  such  acta 
and  to  proceed  thereon  for  all  or  any  of  them." 

See  now  sections  316  and  364  of  46  Vic,  No.  17,  by  which  16  Vic, 
Ko.  18,  was  repealed. 
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^876.  information  containing  two  counts:  (1)  with  stealin 
The  Qukbn  a  mare ;  (2)  with  stealing  a  saddle,  the  property  c 
Sa^.  Joseph  Gosper,  who,  on  the  18th  March  last,  at  th 
prisoner's  request,  had  lent  him  the  horse,  saddle,  an 
also  a  bridle  to  ride  home  that  evening.  He  was  t 
return  them  the  following  day.  The  prisoner  neve 
returned  them.  On  the  27th  of  March  the  prisone 
sold  the  horse  for  £2  to  Benjamin  Royell,  and  on  th 
same  day  the  saddle  for  30s.  to  James  Jolife.  Aft€ 
the  prisoner  had  pleaded  not  guilty  to  the  charge 
preferred  against  him,  and  after  the  jury  had  bee 
sworn,  his  counsel  objected  to  the  information  on  th 
following  grounds,  and  in  these  words: — 1.  That  tw 
felonies  of  this  special  character  cannot  be  put  in  on 
information,  and  the  indictment  is  bad.  2.  That  i 
this  indictment  it  is  not  averred  that  the  felonie 
were  committed  within  six  months  of  each  other,  an 
therefore  the  Crown  should  be  put  to  its  election, 
let  the  case  go  to  the  jury,  when  a  verdict  of  guilt 
was  returned  against  the  prisoner.  The  questions  fc 
the  consideration  of  the  Court  are  : — 1.  Is  the  infoi 
mation  bad  in  not  averring  that  the  two  feloni( 
therein  charged  against  the  prisoner  were  committe 
within  six  months  of  each  other  ?  2.  The  informatio 
not  containing  such  an  averment,  ought  I  to  have  pi 
the  Crown  to  its  election  .?" 

Teece  for  the  Crown. 

Coutts  for  the  prisoner. 

Sir  James  Martin,  C.J.  The  prisoner  was  charge 
in  the  information  with  two  distinct  felonies.  In  tl 
first  count  with  stealing  a  mare,  and  in  the  secor 
with  stealing  a  saddle.  After  the  prisoner  had  pleade 
not  guilty,  an  objection  was  taken  on  his  behalf  thi 
the  information  was  bad,  on  the  ground  that  t^^ 
felonies  of  that  special  character  could  not  be  put  i 
one  information,  and  that  in  the  information  it  wt 
not  averred  that  the  felonies  were  committed  withi 
six   months   of   each   other,  and   that,  therefore,  tl 
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Crown  Bhould  have  been  put  to  its  election.  On  these 
points  the  Judge  had  submitted  two  points  for  the 
consideration  of  the  Court.  [His  Honour  read  the 
points.]  As  to  the  first  point  I  am  of  opinion  that 
there  is  no  law  which  prohibits  any  number  of  felonies 
from  being  put  into  one  information.  By  the  statute 
16  Vic,  No.  18,  section  16  (a),  it  is  enacted  that  only 
three  larcenies  can  be  charged  in  the  same  information, 
but  in  that  Act  there  is  no  statement  or  provision  that 
the  information  shall  contain  the  averment  that  the 
larcenies  were  committed  within  a  period  of  six 
months  ;  that  also  appears  by  R,  v.  Heywood  (6).  No 
doubt  the  proper  course  is,  where  several  offences  are 
chai'ged  in  one  information,  for  the  prisoner  to  apply 
to  the  Judge  to  call  upon  the  Crown  to  elect  upon 
which  of  the  charges  it  was  intended  to  proceed,  on 
the  ground  that  the  prisoner  is  likely  to  be  embarrassed 
in  his  defence,  especially  where  the  offences  are  of  a 
different  kind,  or  where  the  punishment  for  the  offences 
are  of  different  degrees  in  severity.  But  if  the  Judge 
does  not  think  fit  to  comply  with  such  an  application, 
that  is  no  ground  to  set  aside  the  conviction.  The 
Crown  cannot,  of  course,  be  called  upon  to  elect,  where 
an  Act  gives  the  Crown  the  power  expressly  to  charge 
and  proceed  upon  a  certain  number  of  offences  in  the 
same  information  as  was  given  by  the  16th  section  of 
16  Vic,  No.  18,  which  is  a  copy  of  the  Imperial  Act,  14 
and  15  Vic.  c.  100,  section  16.  That  the  conviction  will 
not  be  set  aside  on  the  ground  that  the  Judge  declined 
to  call  upon  the  Crown  to  elect,  appears  by  the  case 
of  Nash  V.  The  Queen  (c).  At  page  944  Bliickburn, 
J.,  said  in  his  judgment:  "  Then  Mr.  AspinaU  further 
objects  that,  because  the  indictment  goes  on  to  charge 
what  was  meant  to  be,  and  perhaps  is,  another  offence, 
the  count  is  double.  But  that  does  not  affect  the 
Crown,  except  in  treason  or  felony ;  and  even  there 
the  most  that  could  be  done  would  be  by  application 
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(a)  See  note  aiUe  p.  347. 

{h)  .33  L.  J.  M.  C.  133  ;  L.  &  C.  451  ;  9  Cox  C.  C.  479. 

[r)  4  B.  &  S.  935. 
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^^76.         (by  way  of  equity  in  a  popular  sense)  to  the  Judge  a 
The  Qubbn     the  trial  to  put  the  prosecutor  to  his  election." 
Saba.  ^^  *  general  rule  a  Judge  ought  not  to  allow 

prisoner  to  be  tried  on  two  counts,  each  of  whicl 
charges  a  distinct  offence.  I  never  before  saw  ai 
information  like  this,  and  though  I  do  not  conside 
that  it  is  a  bad  information,  it  is  not  one  which  ough 
to  be  used  as  a  precedent.  At  the  trial  the  Judg 
should  have  put  the  prosecutor  to  his  election,  ea 
pecially  as  the  punishment  for  horse-stealing  was  fa 
more  severe  than  that  for  stealing  a  saddle.  That  i 
was  all  one  transaction  made  no  difference;  unde 
those  circumstances  even  the  prisoner  might  hav( 
been  embarrassed.  It  is  a  practice  which  should  no 
be  followed.  It  is  quite  open  to  the  prosecutor  t 
insei*t  different  counts,  or  to  file  separate  information.^ 
when  no  objection  can  be  raised.  As  the  iriformatioi 
is  not  bad,  the  conviction  will  be  affirmed. 

Faucett,  J.  I  am  of  the  same  opinion.  Hey  wood 
Case  (a)  is  exactly  in  point. 

Sir  William  Manning,  J.  I  concur  in  thinking 
that  the  conviction  should  be  upheld.  As  far  as  m] 
recollection  goes,  such  offences  are  commonly  chargec 
in  the  same  information.  It  is  the  one  offence  larceny 
The  prisoner  could  not  have  been  embarrassed. 

Conviction  upheld. 

{a)  33  L.  J.  M.  C.  133  ;  L.  &  C  451 ;  9  Cox  C.  C.  47ft 
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The  Queen  v.  Beibne  (a). 

CrinUfuU  law— Procedure— Verdict — BecommencUUion  to  mercy. 

A  jury  found  the  prisoner  guilty  of  uttering  a  forged  cheque, 
with  a  recommendation  to  mercy  on  the  grounds  : — (1)  Of  simplicity , 
and  being  the  dupe  of  some  designing  person.  (2)  That  no  ordinary 
business  man,  even  with  care,  much  less  the  bank,  would  cash  the 
cheque  or  order  on  the  grounds  of  its  irregularity.  A  case  was 
reserved  on  the  point  that  the  recommendation  to  mercy  was  part 
of  the  verdict ;  and  that  the  whole  amounted  to  a  verdict  of  not 
guilty.    The  Court  upheld  the  conviction. 

pROWN  CASE  RESERVED.  Mary  Beime  was 
tried  at  the  Quarter  Sessions  at  Orange,  upon  an 
indictment  containing  two  counts — one  for  forging, 
the  other  for  uttering  a  warrant  or  order  for  the 
payment  of  money. 

The  jury  found  the  prisoner  not  guilty  of  forging, 
but  guilty  of  uttering,  with  a  recommendation  to 
mercy  on  the  grounds  (I)  of  "simplicity,"  and  being 
the  dupe  of  some  designing  person;  (2)  that  no 
ordinary  business  man,  even  with  care,  much  less  the 
bank,  would  cash  the  cheque  or  order  on  the  ground 
of  its  irregularity. 

The  prisoner  s  counsel  contended  that  the  recom- 
mendation to  mercy  was  a  part  of  the  verdict,  and 
that  it,  in  the  whole,  amounted  to  a  verdict  of  not 
guilty.  The  chairman  (Josephson,  D.O.J.)  overruled 
that  contention,  and  sentenced  the  prisoner.  The 
question  for  the  Court  was, "  Was  the  recommendation 
of  the  jury,  in  the  words  and  manner  above  mentioned, 
to  be  considered  as  a  verdict  of  acquittal  of  the  prisoner 
upon  the  charge  preferred  against  her." 

No  counsel  appeared  for  the  Crown  or  for  the 
prisoner. 

Per  Curiam.    There  is  nothing  in  the  point  reserved. 

Conviction  upheld, 

(a)  Before  Sir  Janies  MaHin,  C.J.,  Fauceti,  J.,  and  Marming^  J. 


1876. 


JtmeZO. 
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1876.  Parr  v.  Ash  (a). 

July  I. 

BUI  of  sale — By  one  of  ttro  cc-oumerH — Right  of  action  for  -seizure  — 
New  tried  motion — Point  not  taken  at  trial  or  as  ground  ofnUe — 
Verdict  against  evidence— Market  ovei^. 

An  action  in  trespass  to  goods  and  trover  was  jointly  brought  by 
the  plaintiffs,  father  and  eon,  in  respect  of  a  seizure  of  the  goods  by 
the  defendant,  under  a  bill  of  sale  given  by  the  son.  The  jury  found 
specially  that  the  goods  at  the  time  of  the  execution  of  the  bill  of 
sale  were  the  joint  property  of  the  plaintiffs,  and  returned  a  verdict 
for  the  plaintiffs. 

Hdd^  that  no  action  would  lie,  either  by  the  plaintiff  jointly, 
because  the  sou  had  parted  with  his  interest  to  the  defendant ;  or  by 
the  father  alone,  because  by  the  bill  of  sale  he  and  the  defendant 
became  co-owners,  and  there  was  no  evidence  that  the  goods  were 
destroyed. 

Heldy  also,  that  though  the  point  was  not  expressly  taken  at  the 
trial,  the  defendant  could  have  the  benefit  of  it  under  the  large 
ground  that  the  verdict  was  against  evidence  ;  as  on  the  evidence  it 
did  not  appear  that  the  two  plain tifis  were  entitled  to  a  verdict. 

Per  Martin,  C.J.     In  this  colony  there  is  no  market  overt. 

TyEW  TRIAL  MOTION.  The  action  was  tried  on 
^^  the  4th  of  November,  1875,  before  the  Chief 
Justice  and  a  jury  of  four.  A  verdict  was  found  for 
the  plaintiffs,  and  execution  was  stayed.  On  the  29th 
of  November  a  rule  nisi  for  a  new  trial  was  granted, 
on  the  ground  that  the  verdict  was  against  evidence. 

The  declaration  contained  two  counts,  one  in  tres- 
pass, the  other  in  trover,  to  recover  damages  from  the 
defendant  for  his  seizing  and  taking  possession  of  a 
certain  unfinished  ketch  or  ship,  and  certain  ship- 
building materials.  The  defendant  pleaded  not  guilty, 
and  traveled  the  property  of  the  plaintiffs  in  the 
goods.  The  facts  of  the  case  were  shortly  as  follows: — 
The  plaintiffs  were  father  and  son,  in  business  at  Lake 
Macquarie.    In  the  latter  part  of  1874  an  arrangement 

(a)  Before  Sir  James  Martin,  C.J.,  Faucett,  J.,  and  Maiming^  J. 
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was  made  by  the  son  with  the  defendant  to  supply  ^876. 

them  with  timber  for  building  a  small  vessel,  a  bill  of  Pabr 
sale  to  be  given  to  the  defendant  over  the  vessel  ^gj,, 
whenever  the  defendant  should  ret^uire  it.  The  plain- 
tiff (father)  was  then  in  Melbourne,  but  was  about  to 
come  up  to  assist  his  son  in  building  the  craft.  In 
March  last  the  defendant,  with  his  solicitor,  went  to 
Lake  Macquarie  with  a  bill  of  sale  ready  to  be 
executed ;  the  son  was  absent,  the  father  heard  the 
bill  read,  and  stated  that  it  was  all  right,  the  vessel 
was  being  built  for  his  vson,  and  that  he  (the  father) 
was  assisting  him.  The  bill  of  sale  was  executed  by  the 
son  in  June,  who  then  stated  that  he  had  borrowed  some 
money  from  Mr.  Stokes,  of  Newcastle.  On  incjuiry  it 
turned  out  that  the  two  plaintifis  had  joined  in  a  bill 
of  sale  to  Stokes.  Some  days  after  the  date  of  the  bill 
of  sale  to  the  defendant,  his  solicitor  served  the  son 
with  a  demand  for  payment  of  the  money  due  under 
the  bill  of  sale;  a  written  demand  was  also  made 
about  the  same  time  on  behalf  of  Stokes,  The  demands 
were  not  complied  with.  The  vessel  was  seized  and 
sold  by  auction,  Frederick  Afih,  the  defendant's  brother, 
being  the  purchaser.  The  amount  realised  did  not 
amount  to  the  sums  due  under  the  two  mortgages, 
together  with  the  incidental  expenses.  That  sale  was 
the  injury  complained  of. 

if.  H.  Stephen,  in  support  of  the  rule,  was  stopped. 
He  cited  Benj.  on  Sales,  siib  casa,  Toms  v.  Wilson  (a). 

PUcher  showed  cause. 
Stephen  in  reply. 

Sir  James  Martin,  C.J.  In  this  case  there  were 
two  plaintiffs,  father  and  son,  who  jointly  brought 
an  action  of  trespass  and  trover  against  the  defendant 
for  seizing  and  selling  a  vessel  which  was  then  being 
built  by  the  plaintiffs.     On  security  of  the  vessel,  the 

{a)  4  6.  &  S.  422,  455 ;  32  L.  J.  Q.6.  33,  382. 
1—14 
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]^^ two  plaintiffs  executed  a  bill  of  sale  to  a  Mr.  Stokes,  and 

Pakr  after  that  the  son  only,  in  consequence  of  a  prior 
Aga,  arrangement,  executed  a  bill  of  sale  to  the  defendant. 
Under  the  powers  contained  in  that  bill,  the  defendant, 
after  a  due  demand  and  refusal,  seized  and  sold  the 
vessel,  which  was  the  cause  of  action.  At  the  trial  a 
question  arose  as  to  whether  the  vessel  was  the 
property  of  the  father  and  the  son,  or  of  the  son  alone ; 
and,  however  that  might  have  been,  whether  the 
father  had  not  always  represented  the  son  as  owner. 
The  jury,  in  answer  to  a  question  from  the  Bench, 
found  that  the  keteh  was  the  property  of  both  father 
and  son,  and  damages  were  awarded  in  the  sum  of 
£200.  On  that  verdict  being  given  execution  was 
stayed,  and  the  Court  granted  a  rule  nisi  on  the  ground 
that  the  verdict  was  against  evidence.  As  to  the 
question  whether  the  special  finding  were  right  or 
wrong,  there  was  distinct  evidence  that  the  father  had 
represented  that  the  vessel  was  the  property  of  the 
son,  and  without  any  doubt  that  evidence,  and  evidence 
to  the  like  effect,  greatly  preponderated.  There  was, 
however,  some  evidence  of  ownership  in  both  the  father 
and  son,  certainly  not  strong — not  suflScient  to  have 
satisfied  me  if  I  had  been  on  the  jury,  but  yet  there 
was  evidence  that  they  were  both  interested  ;  and  as 
this  Court  has  over  and  over  again  laid  it  down,  where 
there  was  evidence  to  justify  the  finding  of  the  jury, 
the  Court  will  not  interfere  unless  it  appears  on  clear 
and  definite  gi-ounds  that  the  verdict  was  wrong.  In 
the  present  case  it  does  not  so  appear ;  the  verdict  was 
not  so  clearly  and  demonstrably  wrong  as  to  justify 
the  Court  in  granting  a  new  trial  on  that  ground. 

The  next  point  was,  was  there  any  evidence  to 
justify  a  verdict  for  the  two  plaintiffs?  Was  there 
evidence  to  show  that  the  property  was  theirs  at  the 
time  of  the  seizure  and  sale  ?  It  appears  to  me  that 
there  was  no  such  evidence.  Assuming  that  it  was,  in 
fact,  as  the  jury  found  it,  that  both  of  the  plaintiffs 
were  interested,  one  of  them,  the  son,  conveys  all  of 
his  interest  to  the  defendant,  who,  by  virtue  of  that 
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conveyance,  and  with  the  son's  authority,  seizes  and         1876. 
sells  the  property — by  that  conveyance  or  bill  of  sale,        Pabb 
the  son  parted  with  all  of  his  right  or  title  in  the         ^g, 
property.     The  defendant  became  thereby  entitled  to 
his  share.     The  defendant  was  then  joint  owner  with 
the  father,  and  when  in  that  position  he  sells  the  whole 
of  the  property  and  puts  the  proceeds  in  his  pocket, 
not  recognising  the  father's  right  to  his  proportion, 
what  was  there  on  such  a  state  of  facts  to  justify  or 
warrant  a  verdict  for  the  two  plaintiffs  ?     It  is  plain 
that  the  son  could  not  bring  such  an  action,  as  he  had 
parted  with  all  of  his  interest  to  the  defendant.  Could 
he  then  be  joined  with  his  father  ?     I  think  not.     The 
father,  it  is  equally  plain,  could  not  bring  an  action  of 
trespass  by  himself,  as  the  chattel  of  which  he  and  the 
defendant  were  part  owners  was  not  destroyed.     On 
that  point  Bamardiston  v.  Chapman  (cited  in  Heath 
V.  Hubbard,  4  East,  at  p.  121)  has  been  cited.     In  that 
case  it  is  laid  down  that  "where  one  tenant  in  common 
doth  not  destroy  the  thing  in  common,  but  only  takes 
it  out  of  the  possession  of  the  others  and  carries  it 
away,  there  no  other  action  lies  by  the  other  tenant  in 
common."     In  that  case,  the  vessel  was  sent  to  the 
West  Indies,  and  was  there  destroyed ;  and  it  was  held 
that  the  action  was  rightly  brought.     The  principle  to 
be  gathered  from  the  cases  is  that  where  one  joint  or 
part  owner  of  chattel  property  seized  the  joint  property, 
and  deprived  the  other  owner  or  owners  of  the  use  and 
possession  of  it,  no  action  will  lie,  except  where  the 
property  was  sold  in  market  overt,  or  where  it  was 
destroyed  so  that  the  part  owner  could  not  recover  his 
share.     In  this  colony  there  is  no  market  overt,  and 
there  was  no  evidence  that  the  property  was  destroyed. 
The  father,  therefore,   could  not   alone  successfully 
bring  an  action  against  the  defendant  for  seizing  and 
selling  the  joint  property.     The  father  and  the  son 
could  not  jointly  sue  the  defendant,  for  the  reasons 
above  stated,  even  to  recover  the  share  of  the  father. 
Under  those  circumstances,  although  the  point  was 
not  expressly  taken  at  the  trial,  or  made  a  ground  of 
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^^^'        the  rule  nisi,  I  am  of  opinion  that  the  defendant  could 

Park        have  the  benefit  of  it  under  the  large  ground  "  that 

Ash.         ^he  verdict  was  against  the  evidence."     For  on  the 

evidence  it  does  not  appear  that  the  two  plaintiffs  are 

entitled   to  a  verdict.      The  rule    should   be   made 

absolute. 

Faucett,  J.  Where  there  is  a  special  finding  of  the 
jury  in  answer  to  a  question  put  to  them  from  the 
Bench,  and  on  that  finding  their  verdict  is  based,  the 
Court  is  slow  in  disturbing  such  a  verdict.  As  the 
jury  found,  in  the  present  case,  that  the  two  plaintiffs 
were  entitled,  and  consequently  returned  a  verdict  in 
their  favour,  I  am  not  disposed  to  disturb  it  on  that 
ground,  though  the  evidence  to  warrant  such  a  finding 
was  extremely  scant,  and  the  evidence  the  other  way 
seems  to  preponderate. 

As  to  whether  the  two  plaintiffs  can  recover  on  the 
evidence  adduced,  and  whether  that  point  can  be 
argued  on  the  present  rule,  are  next  to  be  considered. 
I  am  of  opinion  that,  though  the  point  l^t  mentioned 
was  not  specifically  taken,  yet  it  could  be  well  raised 
and  argued  under  the  ground  taken  in  the  rule. 
When  that  rule  was  granted  the  point  was  mentioned, 
and  I  understood  that  it  was  the  defendant's  strongest 
point.  For  if  the  evidence  showed  that  the  two 
plaintiffs  could  not  recover,  surely  a  verdict  in  their 
favour  would  be  against  the  evidence. 

On  the  other  point  I  am  of  the  same  opinion  that  I 
expressed  when  the  rule  was  granted — that  a  person 
who  has  parted  with  all  of  his  interest  in  a  chattel 
cannot  succeasf ully  maintain  an  action  for  trespass  to, 
or  for  the  conversion  of,  that  chattel.  The  son  here, 
without  doubt,  conveyed  away  by  bill  of  sale  his  interest 
in  the  vessel  to  the  defendant,  he  being  authorised  to 
seize  and  sell  it  in  case  of  default ;  under  the  bill  of  sale 
a  demand  was  made,  the  demand  was  not  complied 
with,  and  the  defendant  did  what  the  son  had 
authorised  him  to  do.  How  then,  in  an  action  by  the 
son,  can  he  be  held  liable  ?     If  the  cause  of  action  had 
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been  for  the  wrongful  seizure  in  the  first  instance,  the        ^^76. 
case  would  have  been  different ;  then  the  two  plaintiffs        Parr 
might  have  been  able  to  sue,  but  there  was  no  evidence        ash. 
to  show,  nor  has  it  been  contended  that  such  seizure 
was  wrongful ;  the  injury  complained  of  was  the  sale. 
I  concur  with  the  Chief  Justice  that  a  joint  owner 
cannot  sue  the  other  joint  owner  of    a  chattel   in 
trespass  or  trover  for  the  chattel,  unless  it  has  been 
destroyed.    That  point,  however,  does  not  arise  in  the 
present  case,  where  a  new  trial  must  be  granted  on  the 
ground  that  the  two  plaintiffs  could  not  recover,  as  the 
evidence  showed  that  the  son  had  parted  with  all  of 
his  interest  in  the  chattel  to  the  defendant. 

Sir  William  Manning,  J.  I  am  sorry  to  have  to 
concur  in  the  judgment  of  the  Court,  for  the  effect  of 
the  judgment  will  be  not  only  that  the  verdict  which 
the  plaintiffs  have  obtained  will  be  set  aside,  but  also 
that  the  plaintiffs  cannot  recover  on  a  second  trial,  and 
that  the  defendant  will  necessarily  succeed.  On  the 
evidence  I  cannot  see  anything  to  support  the  finding 
of  the  jury  that  the  vessel  was  the  property  of  the 
two  plaintiffs.  It  may  have  been  that  at  first  (in 
September,  1874)  they  were  jointly  interested;  but 
from  the  evidence  and  representations  of  the  father, 
it  is  plain  that  such  joint  interest  had  altogether 
ceased  in  1875,  when  the  son  executed  the  bill  of  sale 
to  the  defendant.  It  may  have  been  that  the  father, 
by  a  secret  arrangement,  authorised  the  son  to  give 
such  a  mortgage;  but,  after  making  such  repre- 
sentations as  the  evidence  shows  that  he  did  make, 
the  father  is  clearly  estopped  from  setting  up  any 
claim  of  joint  ownership.  The  rule  should  be  made 
absolute. 

RvXe  absolute  for  new  trial ;  costs  of  first  trial 
to  abide  the  event ;  no  costs  of  this  motion. 
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1876^ Barker  v.  Caird  (a). 

August  28. 

Company — Cath—Liahiliiy  of  cupplicarU  /<»'    shares — Repudiation 

he/ore  allotment.. 

In  an  action  for  calls  due  to  a  mining  company,  it  appeared  that 
before  the  formation  of  the  company  the  defendant  applied  for  100 
abarea  and  forwarded  £5  with  his  application.  He  attended  a 
meeting  at  which  the  company  was  declared  formed,  and  took  an 
active  part  in  it.  After  that,  before  any  shares  were  allotted  to 
him,  he  refused  to  have  anything  to  do  with  the  company  and 
repudiated  his  responsibility.  The  jury  returned  a  verdict  for  the 
defendant. 

Heldy  on  motion  for  a  rule  nisi  for  a  new  trial,  that  the  defendant 
was  not  liable. 

TiTOTION  FOR  RULE  NISI  FOR  NEW  TRIAL 
The  action,  which  was  for  calls  due  to  the 
Rosella  Oopper-mining  Company,  Limited,  was  tried 
before  Faucett,  J.,  and  a  jury  of  four  on  the  4th 
instant.    A  verdict  was  returned  for  the  defendant. 

Davis  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  evidence. 

Sir  James  Martin,  C.J.  The  rule  must  be  refused. 
The  defendant  was  sued  by  the  official  agent  of  the 
Rosella  Copper-mining  Company  for  a  debt  due  to 
that  company.  By  the  evidence,  it  appeared  that 
before  any  company  was  formed  the  defendant  applied 
for  one  hundred  shares,  and  with  bis  application 
forwarded  a  cheque  for  £5.  After  that,  on  the  7th  of 
February,  the  defendant  handed  to  Mr.  Peek,  senr., 
who  was  greatly  interested  in  the  formation  of  the 
company,  a  cheque  for  £12  10s.,  which  was  handed  to 
Mr.  Peek,  junr.,  who  was  afterwards  appointed  official 
manager  to  the  company.  That  money  was  not,  the 
defendant  said,  paid  as  a  ''  call,"  but  only  to  assist  in 
the  formation  of  the  company.     The  day  following,  at 

\{a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Fauceti,  J. 
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a  meeting  of  those  interested   in  the  venture,  the         ^^^' 
company  was  declared  formed.    At  that  meeting  the      Barkke 
defendant  was  present,  and  in  it  took  an  active  part.       Caird. 
The  defendant  after  that  refused  to  have  anything  to 
do   with  the  concern,  and  altogether  repudiated  any 
liability  in  connection  with,   or  interest  in,  it.     He 
declined  to  sign  the  deed,  paid  no  calls,  received  no 
notice  of  allotment,  or  scrip  of  any  kind.    Without  his 
knowledge  or  consent  his  name  was  placed  on   the 
register  of  shareholders  and  registered.     That  will  not 
make  him  liable.     The  jury  were  right  in  holding  that 
the  evidence  did  not  prove  the  defendant  to  be  a 
shareholder. 

Haegrave,  J.  The  defendant's  acts  did  not  make 
him  a  shareholder ;  after  the  formation  of  the  company 
and  before  any  shares  were  allotted  to  him  he 
disclaimed  any  interest  in  it. 

Fauceti,  J.  The  acts  of  the  defendant  were  all 
prior  to  the  formation  of  the  company.  They  did  not 
bind  the  company,  nor  was  the  defendant  bound  by 
them  to  the  company.  After  the  formation  the 
defendant  was  at  liberty  to  act  as  he  did  in  repudiating 
any  further  connection  with  the  affair. 

RvZe  refused. 


Digitized  by 


Google 


360  SUPREME  COURT  RBPORXa 


1876.         Phillips  v.  The  Commissioner  for  Railways  {a\ 

August  31. 

Resumption  of  Laiid-^Railways  Act  (22  Vic,  No.  19),  «.  12  to  16— 
Plan  lodged  and  conjimned — No  deviation — Notice  xmder  «.  22 — 
Proposed  resumption  of  part  only. 

Plaintiff  was  the  owner  of  land  on  which  were  erected  two 
dwelling-housea»  attached  and  under  the  same  roof.  The  spouting 
was  continuous,  and  carried  the  water  collected  into  a  tank  common 
to  both  houses.  The  party  wall  was  not  fit  for  an  external  walL 
The  defendant,  the  GommiBsioner  for  Railways,  had  a  map  prepared 
under  section  12  of  the  Railways  Act  (22  Vic,  No.  19),  showing  the 
plan  of  a  proposed  line  of  railway,  and  showing  that  he  intended 
taking  part  of  the  land  pertaining  to  each  of  the  plaintiff's  bouses 
for  the  purposes  of  the  railway.  The  plan  was  then  confirmed 
under  section  13  by  notice  in  the  Gazette^  was  lodged  as  directed  by 
section  14,  and  notice  was  given  by  advertisement  under  section  16 
that  it  was  intended  to  make  the  railway  according  to  the  plan 
lodged.  The  defendant  then,  without  amending  the  plan  under 
section  15  as  to  any  deviation,  served  on  the  plaintiff  a  notice  under 
section  22,  by  which  it  appeared  that  only  a  small  part  of  the  land 
marked  on  the  plan  lodged,  and  belonging  only  to  one  of  the  plain- 
tiff's houses,  would  be  required. 

Held,  on  a  special  case  {per  Martin,  C.J.,  and  Manning,  J.) : — 
1.  That  the  Commissioner  was  bound  by  the  original  plan  lodged 
and  confirmed,  no  step  having  been  taken  under  section  15  for  a 
deviation.  2.  That  the  two  dwelling-houses  were  not  to  be  con- 
sidered  as  one  house  within  the  meaning  of  the  Act. 

Per  Hargrave,  J.  :—l.  That  the  notice  under  section  22  consti- 
tuted a  contract,  and  that  the  Commissioner  was  not  obliged  to  take 
more  than  included  in  it.  2.  That  the  two  tenements  formed  one 
house  within  the  meaning  of  the  Act,  and  the  Commissioner  was 
bound  to  take  the  land  attached  to  both. 

^PECIAL  CASE  stated  for  the  opinion  of  the  Court 
by  consent  of  the  parties.  The  special  case  was 
as  follows: — The  plaintiff  claims  to  be,  and,  for  the 
purpose  of  this  argument,  is  admitted  to  be  the  owner 
in  fee  simple  (subject  to  a  mortgage  to  one  Robert 
PluTYih,  to  secure  the  sum  of  JE800,  payable  the  11th 
day  of  July,  1876,  with  interest  in  the  meantime,  at  8 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Manning,  J. 
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per  cent,  per  annum)  of  certain  parcels  of  land  at  the 
corner  of  Sloane  and  Walker  streets,  in  the  city  of 
Goulbum.      2.  On  the  lands  in  question  are  erected 
two  dwelling-houses,  with  stables  and  coach-houses, 
and  sheds.      3.  On  the  29th  day  of  May,  1873,  the 
Commissioner  for  Railways  caused  to  be  inserted  in 
the  Goven^ament  Gazette  a  notice,  of  which  the  follow- 
ing is  a  true  copy  : — "  Great  Southern  Railway  Exten- 
sion, Goulbum  to  Wagga  Wagga.     The  Commissioner 
for  Railways,  appointed  by  Act  of  Council,  22  Vic, 
No.  19,  hereby  gives  notice  that  His  Excellency  the 
Governor,  with  the  advice  of  the  Executive  Council, 
deems  it  expedient  to  make  and  complete  a  railway 
between  Goulbum  and  Wagga  Wagga,  being  a  further 
extension  of  the  Great  Southern  Railway,  and  to  erect 
certain  works  and  conveniences  in  connection  there- 
with, that  for  that  purpose  certain  paj*cels  of  land 
lying  and  situate  between  Goulbum  and  Yass  respec- 
tively, which  are  particularly  set  out  in  the  map  or 
plan  and  book  of  reference  to  be  seen  at  the  office  of 
the    Commissioner    for    Railways    in    Phillip-street, 
Sydney,  and  at  the  Police  Offices,  Goulburn  and  Yass, 
commencing  at  a  point  marked  *  A '  in  the  town  of 
Goulbum,  county  of  Argyle,  at  134  miles  20  chains, 
and  terminating  at  a  point  marked  *  B '  at  188  miles 
41  chains  near  the  town  of  Yass,  county  of  King,  being 
a  distance  of  54  milei^  and  21  chains  or  thereabouts, 
are   required  to  be  taken  by  the  Commissioner  for 
Railways,  and  that  all  parties  interested  in  the  said 
lands  or  affected  by  the  said  works  are  hereby  required 
to  set  forth,  in  writing  to  the  said  Commissioner  within 
one  month  from  the  publication  of  this  notice  in  the 
Government  Gazette,  eniy  well-grounded  objection  that 
may  appear  to  them  to  exist  to  the  making  of  the  said 
railway  or  the  erection  of  the  said  works.     Dated  at 
Sydney  this  29th  day  of  May,  in  the  year  of  our  Lord, 
1873."     4.  The  plan  and  book  of  reference  referred  to 
in  the  said  notice  showed  that  the  Commissioner  for 
Railways  intended  to  take  a  portion  of  the  land  per- 
taining  to  each  of   the  houses,  to  wit,  on  the  side 
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fronting  towards  Sloane-street,  the  aggregate  of  the 
land  proposed  to  be  taken  being  described  in  the  book 
of  reference  as  seven  perches.     5.  On  or  about  the  4th 
day  of  August,  1873,  the  said  plan  and  book  of  refer- 
ence  were   confirmed    by  a  notice   inserted   in    the 
Oovernment  Gazette  of  the  5th  of  August,  in  the  same 
year,  to  the  following  purport  and  eflect : — "  Govern- 
ment Railways.     Great  Southern  Railway  Extension. 
Goulburn  to  Wagga  Wagga. — Notice  of  Confirmation 
of  Plan  and  Book  of  Reference. — With  reference  to  the 
notice  of  the  Commissioner  for  Railways,  dated  the 
29th  day  of  May  last,  relative  to  the  taking  of  certain 
lands  required  for  the  purpose  of  extending  the  Great 
Southern  Railway  from  Goulburn  to  Yass,  a  distance 
of  54  miles  21  chains,  on  the  line  from  Goulburn  to 
Wagga  Wagga,  and  to  make  and   complete  certain 
additional   work   in   connection   therewith,  notice  is 
hereby  given   that   no   valid   objection  having  been 
made  to  the  taking  of  the  lands  required  for  the  said 
railway  as  far  as  Manton's  Creek,  being  a  distance  of 
45  miles  and  60  chains  from  Goulburn,  the  said  plan 
and  book  of  reference,  so  far  as  regards  the  length  of 
the  proposed  extension  to  Manton's  Creek,  have  been 
duly  confirmed  by  His  Excellency  the  Governor,  with 
the  advice  of  the  Executive  Council,  in  accordance  with 
the  Act  of  Council  22  Vic,  No.  19."     6.  On  or  about 
the  10th  day  of  December,  1873,  the  Commissioner  for 
Railways  caused  to  be  sent  to  the  plaintiff  a  notice  in 
the  words  and  figures  following,  that  is  to  say: — 
"Great  Southern  Railway  from  Goulburn  to  Wagga 
Wagga,  part  No.  1,  contract  No.  1,  notice  of  lands 
taken  for  railway  purposes  by  the  Commissioner  for 
Railways.     To  Mrs.  Eliza  Phillips,  owner :  Whereas  by 
an  Act  of  Council  made  and  passed  in  the  twenty- 
second  year  of  the  reign  of  Her  Majesty  Queen  Victoria 
intituled,  'An  Act  to  make  more  effectual  provision 
for  the  construction  by  the  Government  of  railways 
in  the  colony  of  New  South  Wales  and  for  the  regula- 
tion of  the  same,*  the  Commissioner  for  Railways  in 
the  said  colony  is  empowered  to  enter  into  and  upon 
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Uie  lands  and  grounds  of  any  per  on  whomsoever,  and 
to  take  and  appropriate  for  the  purposes  in  the  said 
Act  mentioned  such  parts  thereof  as  may  be  necessary 
and  proper  for  the  laying  and  making  and  using  any 
railway,  and  all  other  works,  matters  and  conveniences 
connected  therewith.  And  whereas  the  Commissioner 
for  Railways  in  the  said  colony  has  under  and  by 
virtue  of  the  powers  given  to  him  in  and  by  the  said 
Act  of  Council  taken  as  a  portion  of  the  land  required 
for  an  extension  of  the  Great  Southern  Railway  from 
Qoulbum  to  Wagga  Wagga  the  land  set  out  in  the 
schedule  hereto  annexed.  You  are,  therefore,  hereby 
required  to  take  notice  that  the  Commissioner  for 
Railways  has,  as  aforesaid,  taken  the  said  land  set  out 
in  the  said  schedule,  and  hereby  demands  from  you  the 
particulars  of  your  title  in  such  lands,  and  of  the  claims 
maxle  by  you  in  respect  thereof.  That  the  said  schedule 
contains  a  true  particular  of  the  lands  so  taken,  and 
that  the  Commissioner  for  Railways  is  willing  to  treat 
as  to  the  compensation  to  be  paid  to  all  parties  for  the 
land  taken  and  the  damage  sustained,  or  that  may  be 
sustained  by  you,  by  reason  of  the  said  Act  of  Council 
and  everjrthing  done  by  the  Commissioner  for  Railways 
as  thereunder.  In  witness  whereof  the  Commissioner 
for  Railways  hath  caused  his  common  seal  to  be  hereto 
affixed  at  Sydney,  in  the  colony  aforesaid,  this  tenth 
day  of  December,  a.d.  1876.  John  Rae,  Commiasioner 
for  Railways  (l.s.)."  Schedule  referred  to  in  the  fore- 
going notice : — All  that  parcel  of  land  situated  in  the 
city  of  Goulbum,  in  the  county  of  Argyle,  containing 
by  admeasurement,  —  acres  —  roods,  nine  superficial 
feet,  more  or  less,  being  referred  to  in  the  book  of 
reference  of  the  said  line  of  railway  as  No.  4.  The 
land  set  out  in  the  said  schedule  comprises  a  very 
small  portion  of  the  land  shown  in  the  plan  or  book 
of  reference  above-mentioned,  that  is  to  say,  a  super- 
ficial area  of  nine  feet  thereof,  in  plan  marked  JB 
conjoined,  such  very  small  portion  being  taken  from 
off  the  land  pertaining  to  one  house  only,  to  wit,  the 
house,  the  front  entrance  to  which  is  in  Sloane-street 
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Phillips  possession  of,  fenced  off,  and  used  by  the  Commissioner 

The  for  Railways  in  constructing  the  line  of  railway  at 

CoMMis-  ^jjjg  point  is  the  land  as  shown  within  the  red  lines 
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Railways,  only.  8.  That  thereupon  the  plaintiff  wrote  and  sent 
to  the  said  Commissioner  for  Railways  a  letter  requir- 
ing him  to  take  the  whole  of  the  property,  that  is  to 
say,  the  said  two  dwelling-houses,  with  the  stables  and 
out-buildings,  used  in  connection  therewith,  on  the 
ground  that  a  portion  of  both  houses  would  have  been 
taken  if  the  plan  and  book  of  reference  as  confirmed 
had  been  adhered  to.  9.  That  the  said  two  houses  are 
supplied  with  water  by  a  common  tank  sunk  in  the 
ground,  the  one-half  of  which  tank  is  in  the  yard  of 
one  house,  and  the  other  half  in  the  yard  of  the  other 
house,  and  which  tank  is  supplied  by  rain  water 
brought  down  by  gutters  and  spout  from  the  common 
roof  of  the  two  houses ;  that  the  yards  are  divided 
only  by  a  thin  galvanized  iron  fence ;  that  the  stables 
and  coach-houses  belonging  to  the  two  houses  are 
divided  from  the  said  houses  by  a  lane  twenty  feet 
wide,  known  as  Morrice-lane,  and  are  all  under  one 
roof,  and  have  a  common  yard  and  a  common  drying 
ground  for  the  use  of  the  occupants  of  both  houses  for 
drying  clothes,  and  also  another  yard  with  sheds  in  it, 
also  for  the  use  of  the  two  houses  in  common ;  that 
the  two  houses  were  built  at  the  same  time  and  on  the 
same  plan,  with  a  party  wall  not  fitted  for  an  external 
wall,  and  with  the  chimney  stacks  running  up  together 
and  supporting  each  other.  One  house  cannot  be 
removed  without  doing  injury  to  the  other,  should  the 
necessity  of  removing  one  of  the  houses  arise,  but  it  is 
admitted  that  there  is  no  necessity  for  removing  either 
of  the  houses  through  anything  done  by  the  formation 
of  the  railway  or  the  railway  works.  10.  The  Com- 
missioner for  Railways  is  willing  to  take  and  pay  for 
the  house,  a  portion  of  the  land  in  front  of  which  has 
been  taken ;  but  the  plaintiff  insists  that  both  of  the 
houses  and  the  land  appertaining  should  be  taken  and 
paid  for.     The  plaintiff  contends : — 1st.  That  it  w^as 
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not  competent  for  the  Commissioner  for  Railways  to 
deviate  (by  not  taking  the  whole  of  the  land  therein 
described)  from  the  said  plan  and  book  of  reference ; 
that  the  only  deviation  that  legally  can  be  made  is  by 
an  alteration  of  the  line  of  railway  made  in  the  mode 
pointed  out  in  the  Railway  Act,  22  Vic,  No.  19,  section 
16,  under  which  section  no  deviation  has  been  in  fact 
made;  and  that  the  said  Commissioner  has,  by  the 
confirmation  of  the  said  plan  and  book  of  reference, 
taken  or  rendered  himself  legally  bound  to  take  for 
railway  purposes  the  whole  of  the  lands  therein 
described,  and  is,  therefore,  bound  to  take  and  make 
compensation  for  both  the  houses  in  question.  2nd. 
That  if  such  deviation  from  the  said  plan  and  book  of 
reference  could  be  legally  made,  that  is  to  say,  if  the 
Commissioner  for  Railways  can  legally  claim  to  take 
and  to  pay  compensation  for  a  less  portion  only  of 
land  than  is  set  out  in  the  said  plan  and  book  of 
reference,  and  if  in  law  the  land  taken  is  that  only 
which  is  described  in  the  said  notice  of  taking,  dated 
December  10,  1873,  and  not  the  whole  of  the  lands 
described  on  plan  and  book  of  reference,  the  said  two 
houses  are  so  intimately  connected  together  that  if 
one  be  taken  the  Commissioner  is  legally  bound  to 
make  compensation  for  both  houses. 

The  Commissioner  for  Railways  contends  on  the 
other  hand  : — 1.  That  the  confirmation  of  the  said  plan 
and  book  of  reference  does  not  so  entitle  the  plaintiff, 
but  on  the  contrary,  that  he  (the  Commissioner  for 
Railways)  is  only  bound  to  make  compensation  to  the 
persons  so  interested  for  so  much  of  the  land  described 
in  the  said  plan  and  book  of  reference  as  he  has  since 
the  confirmation  of  the  plan  and  book  of  reference 
actually  taken  possession  of,  fenced  off,  and  used  for 
the  purposes  of  a  railway  or  other  works  in  connection 
therewith,  and  in  respect  of  which  the  notice  required 
by  the  22nd  section  of  the  said  Act,  that  is,  the  notice 
of  date  December  10,  1873,  has  been  served  as  afore- 
said. 2.  That  if  the  Commissioner  is  only  bound  in 
law  to  make  compensation  for  the  lands  described  in 


1876. 


Phillips 

V. 

The 

GOMMIS- 
8I0NBR  FOB 

Railways. 


Digitized  by 


Google 


366 


SUPREME  COURT  REPORTS. 


1876. 
Phillips 

V, 

Ths 

OOMMIS- 
SIONSB  fOR 

Railways. 


the  said  notice,  of  date  10th  December,  1873,  the  said 
houses  are  distinct  and  separate  houses,  and  are  not  so 
intimately  connected  together ;  that  he  is  not  legally 
liable  by  reckson  of  his  having  taken  a  portion  of  one 
house  as  before  mentioned  to  pay  compensation  for 
both  houses. 

The  questions  submitted  for  the  decision  of  the  Court 
are,  therefore : — 1.  Whether  the  facts  herein  set  forth 
entitle  the  persons  interested  in  the  said  land  to  obtain 
compensation  from  the  Commissioner  for  Railways  for 
the  whole  of  the  lands  described  in  the  said  plan  and 
book  of  reference.  2.  Whether,  if  the  Court  shall 
determine  that  the  Commissioner  is  not  obliged  to 
make  compensation  for  the  whole  of  the  land  shown 
in  the  said  plan  and  book  of  reference,  the  said  two 
houses  must  be  considered  as  one  house  or  building,  so 
as  to  render  the  Commissioner  liable  to  pay  compensa- 
tion for  the  said  two  houses. 

if.  H.  Stephen  appeared  for  the  plaintiff. 

Butler,  Q.C.,  and  G.  B.  Simpson  for  the  defendant. 

Sir  James  Martin,  C.J.  The  plaintiff  was  the 
owner  of  some  land  in  the  city  of  Goulbum,  on  which 
were  erected  two  dwelling-houses  attached  and  under 
the  same  roof,  the  spouting  was  continuous  and  carried 
the  water  collected  into  a  tank  common  to  both  houses. 
Under  the  12th  section  of  the  Railways  Act  (22  Vic, 
No.  19),  a  map  or  plan  of  the  line  and  the  land  through 
which  it  was  to  pass,  and  a  book  of  reference  was 
duly  made  by  the  Commissioner  for  Railways.  That 
was  primarily  approved  of  by  the  Governor  and 
Executive  Council  in  pursuance  of  the  provisions  of 
the  1 4th  section ;  and  under  that  section  notice  in  the 
Gazette  was  given  by  the  Commissioner ;  subsequently 
the  plan  and  the  book  of  reference  was  confirmed. 
Having  been  so  confirmed,  it  was  lodged  in  the  office 
of  the  Commissioner,  and  copies  were  deposited  with 
the  Clerks  of  Petty  Sessions  of  the  districts  through 
which  it  was  intended   to  make  the  line.     Under  the 
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16th  section,  the  Commissioner,  by  an  advertisement 
in  the  Gazette,  gave  notice  that  it  was  intended  to 
make  the  railway  according  to  the  plan  and  book  of 
reference.  Amongst  the  lands  set  out  on  the  plan, 
and  referred  to  in  the  book  of  reference,  was  the  land 
belonging  to  the  plaintiff,  on  which  the  two  dwelling- 
houses  were  erected.  After  that  advertisement  the 
Commissioner  for  Railways  served  upon  the  plaintiff 
a  notice  (under  the  22nd  section  of  the  Act),  by  which 
it  appeared  that  only  a  small  piece  of  the  land  included 
in,  and  marked  out  on,  the  plan  would  be  required — 
one  small  comer,  portion  of  the  land  belonging  to  one 
of  the  houses.  For  the  plaintiff  it  was  contended  that 
the  Commissioner  was  bound  by  the  plan  and  book  of 
reference  confirmed  by  the  Governor  and  Executive 
Council,  and  that  he  was,  therefore,  bound  to  com- 
pensate the  plaintiff,  not  for  the  small  piece  only,  but 
for  the  whole  of  the  land  including  the  two  dwelling- 
houses,  which  was  shown  as  intended  to  be  taken  by 
that  plan.  Under  the  circumstances  detailed  in  the 
special  case,  the  plaintiff  is,  in  my  opinion,  entitled  to 
compensation  for  the  whole  land  marked  out  as 
intended  to  be  taken  on  the  plan.  The  decisions  in 
the  English  Courts  are  not  in  point,  nor  do  they  assist 
in  construing  the  Act  in  question.  The  18th  section 
of  the  Lands  Clauses  Consolidation  Act  (8  Vic,  c.  18) 
is  something  similar  to  the  22nd  section  of  the 
Railways  Act ;  but  the  former  Act  contains  no  sections 
analogous  to  the  13th  and  14th  sections  of  the  latter 
Act.  [His  Honour  read  those  sections.]  According 
to  the  English  Act,  and  the  decisions  under  it,  after 
the  service  of  notice  what  land  is  intended  to  be  taken, 
it  is  not  open  to  the  Railway  Company  to  recede  from 
it;  it  is  construed  to  be  a  contract  binding  on  the 
company ;  and  rightly  so  ;  the  Act  gives  large  powers 
to  companies  to  take  whatever  land  is  necessary,  and 
owners  subject  to  have  their  land  so  taken  should  not 
be  kept  in  a  state  of  uncertainty.  That  is  not  so  by 
the  Act  in  question.  The  Governor  and  Executive 
Council  may  authorise  the  publication  of  the  plan  and 
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notice,  and  afterwards  confirm  or  alter  it,  and  again 
publish  an  amended  plan  and  notice.  The  12th  section 
enacts  [the  section  was  read]  that  the  plan  should  set 
forth  the  quantity  of  land  required  for  the  railway. 
It  is  not  directed  that  some  general  line  or  direction 
should  be  shown,  but  it  requires  an  accurate  map  or 
chart  of  the  intended  line  with  the  quantity  of  land 
on  each  side  necessary  for  the  purpose.  By  the  Act 
no  power  is  given  to  the  Commissioner  for  Railways 
to  make  any  deviation  or  alteration  in  the  plan  so 
confirmed,  except  by  the  15th  section  [section  read], 
under  the  provisions  of  which  he  might  correct  errors 
and  omissions  in  the  plan  and  book  of  reference,  after 
having  given  ten  days'  notice  of  his  intention  so  to 
do.  By  the  16th  section  power  is  given  to  the 
Governor  and  Executive  Council  to  vary  the  line 
before  confirmed.  That  section  sliows  that  the  l-l-th 
section  is  not  final ;  the  plan  may  be  varied,  but  after 
the  variation  the  plan  and  notices  have  to  be  lodged 
and  published,  as  in  the  first  instance.  Had  the  plan 
in  the  present  case  been  amended  as  for  a  deviation 
to  be  mfiwle,  showing  that  only  the  small  piece  of  land 
was  required,  and  then  confirmed  by  the  Governor 
and  Executive  Council,  the  plaintiff  would  be  out  of 
Court,  and  compensation  could  not  be  claimed  for  the 
large  piece  shown  on  the  original  plan.  That  course 
was  not  adopted  in  the  present  case.  The  Com- 
missioner for  Railways,  of  his  own  motion,  departed 
from  the  original  plan.  As  the  steps  required  by  the 
Act  for  a  deviation  of  the  lines  were  not  taken,  the 
Commissioner  is  bound  by  the  original  plan.  The  first 
question  then  must  be  determined  in  the  plaintiff's 
favour. 

As  to  the  second  question,  I  am  of  opinion  that  the 
two  dwelling-houses  are  not  to  be  considered  as  one 
house  within  the  meaning  of  the  Act,  on  the  authority 
of  the  case  cited  by  Mr.  Butler  (Harvie  v.  South 
Devon  Railway  Company)  (a).  These  were  distinct 
tenements,  and  the  fact  that  they  were  only  separated 
(a)  32  L.  T.  1  ;  23  W.  R.  202  (reversing  23  W.  R.  42). 
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by  a  party  wall  built  of  a  slight  material  is  not 
sufficient,  nor  that  they  had  a  tank  in  common ;  on 
that  point  the  other  cases  cited  do  not  apply.  The 
first  question  I  answer  in  favour  of  the  plaintiff, 
and  that  does  away  with  the  necessity  of  formally 
answering  the  second  one,  as  by  the  plan  paiii  of  the 
ground  of  each  dwelling-house  was  taken,  and  it  was 
admitted  that,  if  part  were  taken,  the  Government 
would  be  bound  to  take  the  whole. 
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Hakgrave,  J.  The  most  important  point  to  be 
decided  is  whether  or  not  the  right  of  all  persons  to 
object  to  the  proposed  line  of  railway  exists.  I  am 
of  opinion  that  such  a  right  did  exist,  from  the  time 
the  line  was  proposed  till  the  plan  was  confirmed  by 
the  Governor  and  Executive  Council.  In  England, 
the  right  of  objecting  is  very  large ;  a  rival  railway 
company,  without  any  interest  in  some  proposed  line, 
can  object  by  petition,  even  on  the  ground  that  the 
proposed  line,  if  established,  would  lessen  their  profits. 
They  can  petition  against  the  preamble  of  the  bill, 
and  their  petition  will  be  duly  considered.  In  this 
colony  all  the  objections  filed  would  duly  come  before 
the  Governor  and  Executive  Council,  who  would  deal 
with  them  on  their  merits.  It  is  clear  that  the  right 
to  object  exists. 

I  cannot  agree  with  the  Chief  Justice,  that  the 
Government  are  bound  to  take  all  the  land  marked 
out  as  intended  to  be  taken  in  the  plan  exhibited. 
When  first  a  line  of  railway  is  marked  out,  it  might 
be  that  the  engineers  and  surveyors  would  mark  out^ 
throughout  the  whole  length  of  the  line,  the  maximum 
width  of  100  yards  ;  and  when  the  line  is  about  to  be 
more  particularly  laid  down,  probably  not  half  that 
width  would  be  required.  Why  then  should  the 
whole  quantity  be  forced  upon  the  Commissioner? 
The  notice  given  by  the  Commissioner  under  the 
22nd  section  constituted  a  contract  between  the  parties ; 
by  it  each  were  bound  ;  it  might  be  enforced  by  either 
party.     The  owner  of  the  land  cannot  force  the  Com- 

^    ^        Y-14 
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missioner  to  take  more  land  than  that  included  in  the 
notice.  The  first  question,  therefore,  I  answer  in 
favour  of  the  defendant. 

Tlie  plaintiflF  further  contends  that  the  Com- 
missioner, though  not  bound  by  the  plan  and  book  of 
reference  filed,  was  bound  to  take  the  whole  of  the 
land,  as  a  piece  belonging  to  one  tenement  was  taken, 
and  the  two  tenements  formed  one  "house"  within 
the  meaning  of  the  Act.  On  the  principle  laid  down 
in  Furniss  v.  The  Midland  Railway  Company  (a),  I 
am  of  opinion  that  the  two  tenements  formed  "  one " 
house,  and  that  the  Commissioner  was  bound  to  com- 
pensate the  plaintiff*  for  the  whole  of  the  land  and 
the  premises  thereon  erected. 

Sir  William  Manning.  I  concur  with  the  Chitf 
Justice  on  both  points.  As  to  the  first  point,  I  have 
no  doubt ;  on  the  other,  I  have  arrived  at  a  conclusion 
after  much  diffidence  and  hesitation.  The  12th  and 
13th  sections  determined  that  the  land  to  be  taken 
should  be  marked  out  on  a  plan  to  be  confirmed  by 
the  Governor  and  Executive  Council.  To  vary  that 
plan,  or  to  increase  or  diminish  the  land  shown  on  it, 
the  Commissioner  has  no  power,  the  notice  he  is 
directed  to  send  by  the  22nd  section  has  to  agree 
with  that  plan  so  confirmed ;  he  has  no  authority  to 
depart  from  it.  I  am  of  opinion  that  the  English 
Act  and  cases  under  it  do  not  assist  in  construing  the 
Railways  Act,  which  is  not  analogous  to  the  Lands 
Clauses  Consolidation  Act.  In  England  the  whole 
system  is  different.  Railways  are  formed  and  carried 
on  by  private  companies,  and  enjoy  powers  conferred 
upon  them  by  special  Acts.  The  Railways  Act  is 
analogous  to  the  4  Will.  IV.  (The  Public  Roads  Act). 
Many  of  the  sections  of  that  Act  as  to  notices,  &c., 
have  been  copied  almost  verbatim  et  literatim.  The 
principle  which  obtains  in  each  is  the  same.  If, 
under  that  Act,  the  Governor  and  the  Executive  had 
confirmed  a  plan  showing  a  road  90  feet  wide,  how 
(a)  L.  R.  6  Eq.  473. 
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could  the  Commissioner  for  Roads  lessen  it  to  30  feet  ? 
The  Commissioner  for  Railways  clearly  had  no  power 
to  alter  the  plan  confirmed,  or  to  notify  that  less  land 
was  required.  I  am  also  of  opinion  that  the  two 
tenements  do  not  form  one  house,  but  as  the  answer 
to  the  first  question  decides  the  case  in  the  plaintiff's 
favour,  it  is  not  necessary  formally  to  decide  the 
second. 

Jvdgment  for  plaintiff. 
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Dunn  v.  Lowe  and  Another  (a). 

District  Court  appecU — Goats  only. 

In  an  action  in  a  District  Court,  the  defendant  paid  money  into 
Court ;  the  plaintifif  elected  to  proceed,  but  when  the  cause  came  on 
for  trial,  said  he  was  satisfied  and  claimed  his  costs.  The  Judge 
ordered  the  defendants  to  pay  the  costs. 

Seld,  that  there  was  no  appeal,  as  the  question  was  one  of  costs 
only. 

TklSTRICT  COURT  APPEAL  from  the  District 
Court  at  Mudgee. 

Action  for  attorney's  bill  of  costs  ;  claim,  £65.  The 
defendants,  the  executors  of  a  person  deceased,  paid 
£o  into  Court.  The  case  came  on  for  trial,  when  the 
plaintiff  said  he  was  satisfied,  but  claimed  his  costs, 
which  the  Judge  allowed. 

The  defendants  appealed. 

M.  H.  Stephen  appeared  for  the  appellants  (defen- 
dants). 

0.  B.  Simpson,  for  the  respondent  (plaintiff),  took 
the  preliminary  objection  that  this  was  an  appeal  for 
costs  only,  and  therefore  could  not  be  entertained. 

Stephen  contended  that  the  appeal  would  lie,  as  there 
was  a  judgment,  which  was  wrong  in  law. 

Per  Curiam.  The  case  does  not  say  there  was  a 
judgment.     We  cannot  hear  the  appeal. 

Ap27eal  dismissed  withoiU  costs. 
(a)  Before  Sir  James  Martin,  G.J.,  Hargrave,  J.,  and  Faucett,  J. 
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1876.  Dines  v.  Gordon,  (a) 

September  1. 

Croion  lands — Conditional  puy-chane — Transfer — S.  14  of  39  Vtc. 

13  retrospective — Endence — Construction  of  StaliUes. 

Section  14  of  the  Lands  Act  Amendment  Act  of  1875  (39  Vic. 
13)  is  retrospective  and  applies  to  selections  made  before  the  Ac 
passed.  But  a  notification  of  the  Minister's  approval,  obtained 
action  brought,  is  not  admissible  to  render  valid  a  description 
application  otherwise  void  for  uncertainty. 

Moon  V.  Durden  (6)   and  Pettamberdass  v.    Thoickoorseyda 
followed. 

Per  Martin,  C.J.  The  Minister  could  only  grant  a  certi 
under  section  14,  while  the  land  was  open  to  the  Crown  to  deal 
His  power  ceased  when  the  conflicting  interests  of  third  parties  t 

Principles  upon  which  statutes  are  to  be  construed  as  retro8p< 
considered. 

lyEW  TRIA.L  MOTION.  The  plaintiff  sued 
defendant  in  ejectment,  to  obtain  possession  of 
acres  of  land,  situate  on  the  plaintiff's  run. 
defendant  selected  a  block  of  land  on  the  plain 
run,  in  July,  1874  On  the  22nd  May,  1875, 
plaintiff  purchased  at  auction  340  acres  of  land, 
on  his  run,  from  the  Government ;  and  a  grant 
issued  on  the  l7th  of  July,  1875.  The  defendan 
virtue  of  his  conditional  purchase,  was  in  possessii 
the  land  so  granted — to  eject  him  the  present  a< 
was  brought.  It  appeared  that  the  description  oi 
conditional  purchase  was  vague  and  uncertain; 
the  defendant  on  the  9th  of  February,  1876  (the 
before  the  trial),  obtained  from  the  Minister  for  L 
a  certificate  under  the  s.  14  of  the  Crown  Landj 
Amendment  Act,  1875.  When  tendered,  that  certii 
was  not  admitted.  Contradictory  evidence  was  { 
as  to  whether  or  not  the  defendant  resided  on  the 
alleged  to  be  selected  within  one  month  from  the 
of  the  selection.     The  jury  found  a  verdict  foi 

(a)  Before  Sir  Jarnes  Martin,  C.J.,  Hargrave,  J.,  and  Faiu. 
(6)  2  Exch.  22.  (c)  7  Moo.  P.C.C.  239. 
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plaintiff.  In  summing  up,  Faucett,  J.,  said : — "  If  the  ^^76. 
description  in  the  defendant's  application  did  not  Dines 
contain  the  320  acres,  the  verdict  ought  to  be  for  the  Gomon. 
plaintiff.  If  it  were  the  same,  and  the  defendant  was 
on  the  land,  residing  there,  within  a  month,  the  verdict 
ought  to  be  for  the  defendant.  If  it  were  the  same 
and  the  defendant  was  not  on  the  land  within  a  month, 
then  there  was  a  forfeiture,  and  as  the  Crown  subse- 
quently sold  it  by  auction,  it  might  be  assumed  that 
the  Crown  would  not  have  done  so  without  taking  the 
neceasary  steps,  the  verdict  should  be  for  the  plaintiff." 
On  the  2nd  March,  1876,  PUcher  obtained  a  rule 
nisi  for  a  new  trial  on  the  grounds  following :  1.  That 
the  learned  Judge  erroneously  rejected  evidence  ten- 
dered on  behalf  of  the  defendant,  of  a  notification 
under  the  hand  of  the  Minister  for  Lands  to  the 
defendant,  under  the  14th  section  of  the  Lands  Act 
Amendment  Act,  1875  (39  Vic.  No.  13).  2.  That  the 
learned  Judge  was  in  error  in  holding  that  the  said 
notification  was  not  evidence  in  the  said  cause  because 
it  was  dated  and  made  after  the  commencement  of  the 
action. 

Sir  Geo7ye  Innes  and  Pilcher,  for  the  defendant, 
now  moved  to  make  that  rule  absolute,  and  cited 
Hitchcock  V.  Way  (a). 

BvMer,  Q.C.,  for  the  plaintiff,  showed  cause,  and 
cited  The  Mayor  of  Devizes  v.  Clark  (6);  Marsh  v. 
Higgins  (c) ;  Wright  v.  Hale  (d). 

Sir  George  Innes,  in  reply. 

Sir  James  Martin,  C.J.  The  plaintiff  brought  an 
action  of  ejectment  to  obtain  possession  of  certain  land. 
To  prove  his  title  he  put  in  a  grant  in  fee.  The 
defendant  claimed  the  land  by  virtue  of  a  conditional 
purchase  prior  to  the  issuing  of  the  grant.  His 
application  to    conditionally   purchase    was    put    in 

(a)  6  Ad.  &  El.  943.  (c)  19  L.J.  C.P.  297. 

(5)  3  Ad.  &  E.  506.  {d)  30  L.  J.  Ex.  40. 
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^^^^'         evidence,  and  on  the  face  of  it  there  appeared  to 
Dines        some  uncertainty  in  the  description  of  the  land  wisl 
Gordon.       ^^  be  purchased ;  for  the  purpose  of  getting  rid  of  t 
difficulty  he   tendered   in  evidence  a   notification 
certificate  issued  to  him,  under  th«  14th  section  of 
Crown  Lands  Act  Amendment  Act  (39  Vic.  No. 
which  notification  had  been  issued  to  him  after  the  d 
of  the  plaintiffs  grant,and  also  after  the  commencem 
of  the  action.     That  evidence  was  objected  to,  and 
learned   Judge   {Faucetty  J.)  ruled   that   it  was 
admissible.     The  Court  has  to  decide  whether  or 
that  ruling  was  right. 

I  am  of  opinion  that  the  evidence  was  rightly  rejec 
By  the  words  of  the  14th  section,  it  is  contended  thfi 
was  imperative  on  the  Court  to  receive  the  notificat 
as  evidence  as  to  what  it  was  that  the  defendant  c 
ditioually  purchased,  the  original  description  being 
vague  that  it  was  uncertain  what  land  the  defend 
had  wished  to  select.  There  is  no  doubt  that  when 
Legislature  clearly  and  expressly  says  that  an  Act 
any  section  of  an  Act,  is  to  have  a  retrospective  efl 
that  the  Court  will  so  construe  it ;  the  Court  is  boi 
to  obey,  as  the  Legislature  is  supreme ;  and  when 
intention  is  clearly  and  unmistakably  expressed,  t 
intention  is  to  be  carried  out.  It  is  the  duty  of 
persons  to  obey  the  Acts  of  the  Legislature.  Wh 
however,  an  Act  contains  no  clear  expressions  that  i 
to  have  a  retrospective  effect,  and  where  by  giving 
such  an  eftect  it  would  interfere  with  the  vested  rij 
of  parties,  and  would  destroy  existing  interests,  it  i 
be  interpreted  so  as  to  be  a  guide  for  the  future  rat 
than  for  the  past. 

The  manner  in  which  acts  of  such  a  kind  as  the 
in  (juestion  are  to  be  construed  was  well  expressed 
the  leading  case  of  Moon  v.  Burden  (a).  The  uiargi 
note  is  as  follows : — "  The  18th  section  of  the  8th  i 
9th  V^ic,  cap.  109,  which  received  the  Royal  assent 
the  8th  of  August,  1845,  enacts  that '  all  contracts  i 
agreements  by  way  of  gaming  or  wagering  shall 
(a)  2  Exch.  22. 
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null  and  void ;  and  that  no  suit  shall  be  brought  or         ^876. 
maintahied  in   any   Court   of    Law  or   Equity   for        Dinks 
recovering  any  sum  of  money  or  valuable  thing  alleged      Gordon. 
to   be    won   upon   any  wager,  or    which   shall   have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made/ 
Held  per  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.  (Piatt, 
B.,  dissentiente),  that  the  statute  had  not  a  retrospective 
operation  so  as  to  defeat  an  action  for  a  wager  com- 
menced before  the  statute  passed."     Rolfe,  B.,  at  the 
commencement  of  his  judgment,  page  32,  cited   the 
section  of  the  Act,  and  then  went  on  to  lay  down  the 
general  rule,  as  follows : — "  The  general  rule  on  this 
subject  is  stated  by  Lord  Coke-y     .     .     .     '  Xova  conHti- 
tutio  futuris  formam  imponere  debet,  non  prceteritis ;' 
and  the  principle  is  one  of  such  obvious  convenience 
and  justice  that  it  must  always  be  adhered  to  in  the 
construction  of  statutes,  unless  in  cases  where  there  is 
something  on  the  fa<5e  of  the  enactment  putting  it 
beyond  doubt  that  the  Legislature  meant  it  to  operate 
retrospectively."     [Reference  was  then  made  to   the 
ease  of  Towler  v.  Ghatterton  (a )  at  some  length.]     That 
case  has  been  disapproved  of,  and  also  the  cases  at  Nisi 
Prius,  on  which  it  was  founded.   At  page  37  the  learned 
Baron  continued : — "  It  remains  only  to  show  that  the 
doctrine  propounded  by  Lord  Coke  does  not  rest  merely 
on  his  authority,  or  on  its  obvious  consonance  with 
natural  justice,  but  ha^  been  recognised  and  acted  on 
in   some   important   and    well-considered   cases   very 
analogous  to  that  now  before  us."  Gilmore  v.  Shnter  (b) 
was  then  cited  in  support  of  the  doctrine,  and  the  judg- 
ment continues  : — "  According  to  all  the  reports  of  the 
case  the  Court  seems  to  have  decided  solely  on  the 
ground  that  it  would  be  a  flagrant  violation  of  natural 
justice  to  make  the  enactment  applicable  to  existing 
contracts — even  in  the  case  of  a  statute  declared  to  be 
necessary  for  the  prevention  of  fraudulent  pra.ctices 
commonly   endeavoured   to   be    upheld   by   perjury." 
Further  on : — "  These  cases  seem  to  me  abundantly  to 
(a)  6  Bing.  258.  fh)  2  Mod.  310. 
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^^76.  confirm  the  accuracy  of  the  doctrine  as  laid  down  b 
Dines  Lord  Coke,  I  do  not  mean,  of  course,  to  say  that  a: 
Gordon.  enactment  may  not  be  so  made  as  to  have  a  retrc 
spective  operation.  In  some  cases  the  Legislature  ha 
thought  it  just  to  make  enactments  retrospective,  evei 
at  some  sacrifice  of  general  principle.  But  then  it  doe 
so  in  express  terms ;  and  generally,  I  believe  invariablj 
couples  the  retrospective  enactment  with  the  bea 
indemnity  in  favour  of  vested  rights  which  the  natur 
of  the  case  admits."  In  the  same  case,  Alderson,  B 
at  page  40  said : — "  I  think  also  that  the  plaintiff  i 
entitled  to  our  judgment  in  this  case.  In  construinj 
statutes,  the  general  rule,  as  it  seems  to  me,  whic] 
ought  to  guide  us  in  their  construction,  is  that  which  ha 
been  stated.  They  are  not  to  be  supposed  to  apply  t* 
a  past,  but  to  a  future  state  of  circumstances."  Aii< 
further  on  : — "  Here,  no  doubt,  the  Legislature  wer 
desirous  of  putting  an  end  to  gaming  and  wagers 
but,  unless  the  words  imperatively  require  it,  we  ough 
not  to  make  their  prohibition  retrospective ;  for  it  i 
contrary  to  the  first  principles  of  justice  to  punisi 
those  who  have  offended  against  no  law ;  and  surely  t< 
take  away  existing  rights  without  compensation,  is  ii 
the  nature  of  punishment.  The  words  of  the  statute 
do  not,  as  it  seems  to  me,  require  this  construction.' 
In  the  same  case,  Parke,  B.,  at  page  42  said  a^ 
follows : — "  The  language  of  the  clause,  if  taken  in  it< 
ordinary  sense,  as  in  the  first  instance  we  ought  U 
do,  applies  to  all  contracts  both  past  and  future,  anc 
to  all  actions  both  present  and  future,  on  any  wage] 
whether  past  or  future.  But  it  is  as  Lord  Coke  says 
'A  rule  and  law  of  Parliament  that  regularly  novo 
constitutio  futuris  JorTnam  impotiere  debet,  no7 
prceteritis'  (a).  This  rule,  which  is  in  effect  thai 
enactments  in  a  statute  are  generally  to  be  construec 
to  be  prospective,  and  intended  to  regulate  the  future 
conduct  of  persons,  is  deeply  founded  in  good  sense  anc 
strict  justice  and  has  been  p<;ted  upon  in  many  cases.' 
Also,  "  It  seems  a  strong  thing  to  hold  that  the  Legis- 
fa)2lBBt.2!&2. 
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[  have  meant  that  a  party  who,  under  a  *  ^876. 
de  prior  to  the  Act,  had  as  perfect  a  title  to  Dines 
lum  of  money  as  he  had  to  any  of  his  Gordon. 
operty,  should  be  totally  deprived  of  it 
ipensation.  It  is  a  still  stronger  thing  to  hold. 
Las  already  commenced  an  action  with  an 
•ight  to  recover  his  debt  and  costs,  he  should 
f eit  both,  but  also  be  liable,  as  he  would  in 
Y  course  of  a  suit,  to  pay  the  costs  of  his 
y  being  obliged  to  discontinue,  or  be  non- 
have  his  judgment  arrested."  That  is  to 
Jthough  the  words  of  the  statute,  construed 
mid  have  sufficed  to  stop  the  action,  the 
bhat  such  could  not  have  been  so  intended, 
re  no  express  words  in  the  Act  to  prevent 
lance  of  an  action  commenced  before  the 
sed. 

was  discussed  some  time  afterwards  in  a 
ndia,  on  the  same  statute,  decided  by  the 
cil  (and  by  a  decision  of  that  tribunal  the 
)und) — Pettamberdass  v.  Thachooraeydass 
e  decision  was  approved  of. 
ons  of  this  Court  a  conditional  ptirchase 

against  a  subsequent  grant  of  the  same 
1,  and  it  has  been  held  that  a  grant  in  fee 
or  title  to  a  prior  conditional  purchase. 
F  relied  on  a  grant  issued  to  him  on  the 
ly,  1875  ;  the  defendant  based  his  claim 
onal  purchase  of  the  same  land  made  in 

So  that  if  the  conditional  purchase  was 
7ed  the  defendant  would  be  entitled  to 
0  prove  his  defence  the  defendant  put  in 
;  application  to  purchase  ;  in  it  the  descrip- 
acertain.  No  length  of  lines  were  given, 
cing  point  was  not  defined  :  it  is  impossible 

portion  of  land  he  applied  for  :  in  fact  by 

ion  he  would,  before  the  law  was  amended, 

tionably  have  taken  nothing, the  application 

been  void  for  uncertainty.     Under  such  a 

(^a;  7  Moo.  P.  C,  239. 
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^^76.  state  of  circumstances  he  seeks  to  avail  himself  of  the 
Dines  provisions  of  the  14th  section,  a  section  passed  for  a 
Gordon.  verj'  good  purpose,  and,  where  well  applied,  very 
beneficial.  The  Minister  is  authorised  to  notify  to  a 
person  that  he  (the  Minister)  approves  of  his  taking 
possession  of  and  occupying  a  piece  of  land  which  he 
did  not  describe  in  his  original  application.  The 
Minister  could  give  a  title  to  the  defendant  to  the  land 
in  question,  although  it  was  not  included  in  or  touched 
by  the  description  of  the  land  he  applied  to  purchase. 
The  Minister  could  go  behind  a  grant  and  give  to  a 
conditional  purchaser  land  he  never  applied  to  purchase. 
By  a  liberal  interpretation  of  the  Act,  the  Minister 
for  Lands  could  altogether  ignore  and  render  void  a 
good  and  valid  grant.  If  the  Court  was  so  to  construe 
the  Act  it  would  be  a  most  extraordinary  piece  of  ex 
post  facto  legislation.  If  the  Minister  has  that  power 
he  might  exercise  it  without  calling  any  evidence, 
without  giving  the  grantee  notice,  and  deprive  him 
of  his  rights  and  destroy  his  title  altogether  behind 
his  back.  Before  I  can  so  construe  an  Act,  or  hold 
that  the  Legislature  so  intended,  the  words  of  the  Act 
would  have  to  be,  beyond  all  question,  clear  and 
unambiguous. 

I  am  of  opinion  that  the  Minister  can  only  grant  a 
certificate  under  the  14th  section,  or  approve  of  the 
amendment  of  a  description  while  the  land  described 
is  open  to  the  Crown  to  deal  with,  only  while  no  other 
than  the  person  applying  is  there.  When  once 
conflicting  interests  arise,  or  as  soon  as  a  third  person 
becomes  interested,  the  Minister's  power  ceases.  Errors 
can  be  amended  so  long  as  the  Crown  only  is  aflected. 
While  the  land  remains  in  the  Crown  the  Minister  can 
at  any  time,  before  any  other  person  becomes  entitled, 
exercise  the  powers  conferred  on  him  by  the  14th 
section.  To  construe  the  Act  otherwise  would  be  to 
render  persons  liable  to  the  grossest  injustice,  and  to 
give  the  Minister  for  Lands  most  arbitrary  powers. 
Such  an  Act  has  no  precedent  in  the  colony.  The 
notification  under  the  14  th  section  was  issued  after  the 
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Lmencement  of  the  action,  and  many  cases  go  to  show         1 87H. 

t  the  rights  of  parties  to  an  action  can  only  be        Dinbs 
cted  by  what  took  place  before  the  action   was      Gordon. 
imenced.     The  Legislature   could,  of  course,  have 
cted  that  the  notification  should  be  conclusive  if 
led  pending  an  action,  but  they  have  not  done  so. 

am  of  opinion  that  the  evidence  was  rightly  rejected, 
;he  notification  could  not  operate  if  otherwise  valid 
ir  the  commencement  of  an  action.  That  being  so 
re  is  no  need  to  decide  whether  or  not  the  defendant 
ided  on  the  land  conditionally  purchased  within  a 
Qth  of  his  purchase.     I  am  disposed  to  think  that 

evidence  was  almost  clear  beyond  doubt  that  the 
endant  did  not  occupy  within  the  prescribed  time. 

Iargrave,  J.  1  am  of  opinion  that  the  Minister 
ler  the  plain  woi-ds  of  the  Act  was  entitled  to  notify 
t/he  defendant  that  he  (the  Minister)  approved  of  the 
criptibn  being  amended,  so  as  to  include  the  land 
ich  he  (the  defendant)  occupied  and  intended  to  con- 
ionally  purchase  by  the  description  in  his  application 
B  notification,  or  certificate,  only  went  to  that  length 
t  was  only  evidence,  it  did  not  affect  title  in  any  way 
atever.  The  effect  of  the  section  is  to  render  valid 
Kjriptions  of  land  conditionally  purchased  which 
uld  be  otherwise  invalid.  The  notification  here  was 
fectly  valid. 

3ut  I  am  also  of  opinion  that  the  notification  was 
htly  rejected,  as  it  had  been  issued  after  the  com- 
ncement  of  the  action. 

f'AUCETT,  J.  I  agree  with  Hargrave,  J.,  that  the 
tion  is  retrospective.  It  is  impossible  to  read  the 
rds  of  the  section  with  any  other  view.  The  Minister 
luthorised  to  issue  such  a  notification.  The  words 
as  clear  and  distinct  as  they  could  possibly  be,  and 
arly  show  that  the  Legislature  intended  the  section 
be  retrospective.  The  notification  is  merely  a  mode 
expressing  the  satisfaction  of  the  Minister;  it  is  only 
dence.     The  notification  of  the  Minister's  approval 
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^^'^^'        might  refer  to  a  selection  made  before  the  passing  of 
Dines        the  Act. 
GoKDON.  The  question  arises,  then,  was  the  notification  which 

issued  after  the  commencement  of  an  action  admissible 
in  evidence  in  that  action  ?  I  am  clearly  of  opinion 
that  it  was  not  admissible.  Without  express  words  a 
statute  may  not  be  construed  so  as  to  render  invalid 
that  which  before  was  valid  in  law.  The  evidence  was 
properly  rejected. 

RvZe  discharged  with  costs. 
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parte  Gannon,  (a) 

31  Vie.  No,  12),  m.  37,  99,  lOl—Disqualifi- 
br   non-attendance — Attendance   where   no 


1876. 


Septembers. 


1  in  a  municipal  council  under  8.  37  of  the 
7  (31  Vic.  No.  12),  on  the  groanda  that  A., 
bsent  from  the  meetings  of  the  council  for 
I  fact  attended  one  duly  convened  meeting 
trum  was  formed  and  the  meeting  lapsed, 
rule  under  s.  99  to  oust  B.,  who  had  been 
it,  although  there  was  no  quorum  present, 
fficacious  for  the  purpose  of  the  section  as  if 
mdance,  and  that  B.  must  be  ousted. 

plication  under  the  99th  section  of 
ities  Act  of  1867  (31  Vic.  No.  12) 
^A)lm  from  his  office  of  alderman  for 
[,  of  the  municipal  district  of  St. 
id  that  there  was  no  vacancy  in  the 
for  Cook's  River  Ward  to  which 
uld  be  elected,  and  that  he  had  been 
e  such  alderman. 

one  Gannon  was  an  alderman  of 
1,  and  that  he  attended  a  duly-con- 
^he  council  on  the  5th  of  April.  A 
formed,  and  the  meeting  lapsed, 
present  in  May,  but  he  attended  a 
>  14th  June.  The  Mayor  advertised 
iry  vacancy  had  occurred  in  conse- 
ice  of  Oannon  from  the  meetings  of 
3e  months.  An  election  took  place 
declared  elected. 

s^ed  to  make  the  rule  nisi  absolute. 
I  to  show  cause. 

dfartin^  C.J.,  Hargrave,  J.,  and  Faueett,  J. 
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Per  Curiam.  The  rule  must  be  made  absolute. 
Sect.  37  of  the  Act  has  been  misapplied.  Mr.  Gannon 
attended  a  meeting  on  the  5th  of  April.  There  was 
no  quorum,  but  for  all  that  the  attendance  was  as 
efficacious  as  if  there  had  been  a  full  attendance 
for  the  purposes  of  the  Act.  As  to  costs,  the  application 
is  not  against  the  Mayor  and  the  alderman  who  were 
the  active  parties  in  ousting  Mr.  Gannon  and  acting 
illegally,  but  it  is  brought  against  the  person  who  had 
been  elected.  It  has  not  been  shown  that  Mr.  Chisholm 
was  in  any  way  mixed  up,  or  that  he  was  acting  in 
concert  with  those  who  acted  illegally.  He  will  not 
be  visited  with  costs. 

Rule  ahaolute  vnthout  coats. 


1S76. 


SeptemhtT  8. 


Du  Faur  v.  Nicholls.  (a) 

District  CouH-^^urisdictum^TiUt  to  land^OM  Fields  Act,  1861 
(25  Vic.  No,  4). 

Plaintiffii  broaght  an  action  in  a  District  Court  for  trespaas  to  the 
banks  of  a  water-race  constructed  under  the  Goldfields  Act,  1861 
(25  Vic.  No.  4). 

ffeld,  that  the  title  to  the  land  was  not  in  question. 

"TWISTRIUT  COURT  APPEAL.  This  was  an  action 
'^  of  trespass  tried  before  McFarland,  D.C.J.,  in 
which  his  Honour  returned  a  verdict  for  plaintiff  with 
£20  damages. 

The  defendant  appealed  on  the  ground   (amongst 
others)  that  the  title  to  land  was  in  question. 

G.  AL  Stephen  for  the  appellant  (defendant). 

Butler,  Q.C.,  for  the  respondent  (plaintiff),  was  not 
called  upon. 

(a)  Before  Sir  Janien  Martin,  C.J.,  Margrave,  J.,  and  Sir   William 
Manning,  J. 
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Per  Curiam.  An  action  was  brought  against  the 
defendant  for  trespass  by  cattle  on  the  banks  of  a 
water-race.  The  plaintiff  became  entitled  to  the  race 
through  Sarbert  and  Co.,  who  were  the  original  owners 
and  holdei-s  of  the  permit  from  the  Gold  Fields  Com- 
missioner. The  trespass  was  proved,  and  we  think 
that  title  to  land  was  not  in  question.  The  Act  (Gold 
Fields  Act  of  1 861  (a))  gave  power  to  persons  to  construct 
races  (with  certain  stipulations)  through  public  or 
private  lands  for  the  purpose  of  working  gold  fields ; 
and  also  gave  them  an  ownership  in  the  race  so  long 
as,  it  was  worked  and  maintained. 

Appeal  diamiaaed. 


1876. 
DuFaur 

NiOHOLLS. 


Prince  and  others  v.  The  Oriental  Bank  (b)  (c).        1876. 


March  9, 10. 
Banks — Branch   Banks — Banker   and   customer — Money    had   and  g^t^fmher  11. 
received — Estoppel — Effect    of   uncommunicated    transfers    and  , 
entries  of  payment — Notice  of  dishonour  of  promiHSoiy  note. 

Plaintiffs  were  the  holders  of  a  promissory  note  of  A,  and  B,t 
storekeepers  at  Y.  A,  and  B,  banked  at  defendants*  branch  bank 
at  Y.,  but  the  note  was  made  payable  at  defendants'  bank  at  M.,  on 
the  reqnestof  the  defendants'  manager  at  Y.,  in  order  that  the 
defendants  might  get  the  exchange  on  collection.  Plaintifis  lodged 
the  note  with  the  Bank  of  New  South  Wales  for  collection,  under  an 
arrangement  by  which  all  their  trade  bills  were  collected  by  the 
bank  in  consideration  of  advances.  By  that  bank  it  was  lodged 
with  defendants'  bank  in  Sydney  for  collection,  the  Bank  of  New 
South  Wales  nut  having  a  branch  at  M.  The  note  was  transmitted 
in  due  course  to  the  defendants'  bank  at  M.,  and  was  there  stamped 
as  having  been  paid  on  the  3rd  April,  the  day  on  which  it  fell  due, 
and  the  names  of  the  makers  were  cancelled.     Defendants'  manager 

(a)  Repealed  by  30  Vic.  No.  8,  which  is  repealed  by  37  Vic.  No.  13. 

(h)  Before  Sir  James  Martin^  C.  J.,  Margrave,  J.,  and  EauceU,  J. 

(c)  Affirmed  on  appeal  to  the  Privy  Council  'see  3  App.  Cas.  325), 
considered  in  Thf  Bank  of  Africa  v.  The  Colonial  Oovemmtnt  (13 
App.  Cas.  216). 
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1876. 


Princb 

17. 

Ths 

Oriental 

Bank. 


at  M.  on  the  same  day  sent  to  the  manager  at  Sydney  a  draft 
favour  of  the  Bank  of  New  South  Wales,  including  the  amount 
the  note ;  he  also  debited  the  account  current  with  the  branch  at  ^ 
with  the  amount  of  the  note,  and  credited  it  with  the  amount  of  tl 
draft  sent  to  the  Bank  of  New  South  Wales.  On  the  4th  of  Api 
A.  and  B.^a  store  was  burnt  down.  On  the  5th  April  the  manag 
at  M.  wrote  to  the  Sydney  manager  of  the  defendants'  bank  requea 
ing  him  to  cancel  the  draft,  and  he  returned  the  note  dishoDoure* 
Defendants'  Sydney  manager  returned  the  note  to  the  Bank  of  Ne 
South  Wales,  who  gave  plaintiffs  notice  of  dishonour. 

HM  {per  Hargrave  and  Faucett,  J  J. ;  Martin,  C.J.,  dissentienU 
that  an  action  for  money  received  by  the  defendants  to  the  use 
the  plaintiffs,  and  on  accounts  stated,  would  not  lie. 

Per  Martin,  C.J.  The  plaintiffs,  and  not  the  Bank  of  New  Sou 
Wales,  were  the  owners  of  the  note  at  maturity  ;  and  the  defendan 
having  treated  the  note  as  paid  at  maturity,  were  estopped  frc 
alleging  that  no  payment  took  place. 

Per  Hargrave  and  Faucett,  JJ.  In  the  absence  of  any  eviden 
of  an  arrangement  between  the  defendants  and  A,  and  B,  that  tl 
note  should  be  taken  op  whether  or  not  A.  and  B.  had  funds  at  tl 
M.  branch,  or  of  notice  to  A,  and  B.  that  they  were  charged  wil 
the  amount,  and  in  the  absence  of  any  communication  with  tl 
plaintiffs  or  the  Bank  of  New  South  Wales,  that  the  note  had  be( 
paid  or  treated  as  paid,  the  defendants  were  not  estopped  froi 
saying  that  they  did  not  receive  payment,  when  in  fact  they  did  n< 
receive  it 


ly  EW  TRIAL  MOTION.     The  facts  and  argumeni 
fully  appear  from  the  judgments. 

M,  H,  Stephen  and  Salomona,  for  the  defendant 
in  support  of  the  rule,  cited  Stephens  v.  Badcock  (a 
Cohh  V.  Becke  (6),  Lilly  v.  Hays  (c),  Moore  v.  Bitshe 
(d),  HUl  V.  Royds  (e),  Warwick  v.  Rogers  (J\  In  i 
Bamed's  Banking  Co.  (g),  Pollard  v.  Bank  oj  Englan 
(h\  Oarnett  v.  McKewan  (i),  Cox  v.  Troy  (j),  William 
V.  Everett  (k),  Robinson  v.  Rutier  (l),  Ireland  y 
Thomson  (m),  Mackersy  v.  Ramsays  (n). 

Barley  and  Want  showed  cause. 


(a)  3  B.  &  Ad.  354. 
(6)  6  Q.B.  930. 

(c)  5  Ad.  &  E.  548. 

(d)  2,1  L.  J.  Ex.  3. 

(e)  8  L.B.  Eq.  290. 
(/)  5  M.  &  G.  340. 
(g)  39  L.  J.  Ch.  635. 


{h)  L.R.  6  Q.B.  627. 
(i)L.R.  8  Ex.  10. 
0)5B.  &Ald.  474. 
{k)  14  East  582. 
{I)  4  K.  &  B.  954. 
(m)4C.B.  170. 
(w)  9  CI.  &  F.  818. 
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gment  was  reserved,  and  delivered  on  September         ^^'^^' 


James  Martin,  C.J.  The  declaration  in  this 
ras  for  money  payable  by  the  defendants  to  the 
ifis  for  money  received  by  the  defendants  to  the 
iffs  use,  for  interest,  and  on  an  account  stated, 
lea  was,  never  indebted. 

■acts  were  as  follows: — The  plaintiffs  had  sold  goods 
pkhis  and  Gate,  who  were  storekeepers  at  Young, 
hey  received  from  them  their  promissoiy  note 
i26  9s.  in  payment.     This  promissory  note  was 

the  1st  December,  1874,  and  being  for  four 
is,  it  fell  due  on  Saturday,  the  3rd  April,  1875. 
s  made  payable  at  the  bank  of  the  defendants,  at 
imburrah,  which  is  twenty  miles  on  the  Sydney 
)f  Young.  HopkhiH  and  Gate  banked  at  the 
dants'  bank  at  Young,  but  they  made  this  note 
)le  at  the  Murrumburrah  bank,  at  the  request  of 
efendants'  manager  at  Young,  in  order  that  the 
dants  might  get  the  exchange  on  the  collection, 
laving  the  only  bank  at  that  place.  The  plain- 
odged  the  note  with  the  Bank  of  New  South 
i  for  collection.  By  that  bank  it  was  lodged 
defendants'  bank  in  Sydney  for  collection,  and 
vere  to  receive  \  per  cent,  for  their  trouble  in  the 
r.  The  note  was  transmitted  in  due  course  by 
lefendants  to  their  MuiTumbuiTah  branch,  at 
\  it  was  made  payable,  and  it  was  there  stamped 
ving  been  paid  on  the  3rd  April — the  day  on 
I  it  fell  due.  The  defendants'  manager  at  Mur- 
un-ah  thereupon,  the  same  day — the  3rd  April — 
bo  their  manager  in  Sydney  a  transfer  draft  in 
r  of  the  Bank  of  New  South  Wales  for  £758  3s. 
tjing  for  four  separate  items,  one  of  which  was 
ins  and  Gates  note  for  £426  9s.  The  total 
Qt  of  these  four  items  was  £759  2s.  8d.,  but  19s. 
deducted  by  the  Murrumburrah  manager  for 
nge.    In  the  defendants'  books  at  Murrumburrah 

was  an  account   current   between   the   Young 

y  and  the  Murrumburrah  sub-agency,  and  in  that 
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account  under  date  the  3rd  April,  the  Young  agency 
that  is,  the  bank  where  Hopkins  and  Gate  banked— 
debited  with  their  note  for  £426  9s.,  and  other  iten 
and  under  the  same  date  credit  is  given  for  the  in 
for  £758  3s.  8d.  above-mentioned.  On  the  5th  Ap 
— two  days  afterwards— the  Murrumburrah  mana<] 
wrote  to  the  defendants'  Sydney  manager,  requesti 
him  to  cancel  the  Bank  of  New  South  Wales  transi 
draft  for  £758  3s.  8d.,  and  he  returned  the  note  1 
£426  9s.  dishonoured.  Before  this  cancelling  to 
place,  that  is  to  say,  on  Sunday,  the  4th  April, at  abc 
2  o'clock  in  the  afternoon,  HiypkiTis  and  Gatta  store 
Young  was  burnt  down.  After  the  receipt  by  t 
defendants  in  Sydney  of  the  promissory  note  whi 
was  marked  "  paid  "  on  the  3rd  April,  and  sent  ba 
dishonoui*ed  on  the  oth  April,  they  returned  it  to  t 
Bank  of  New  South  Wales.  That  bank,  on  the  7 
April,  gave  the  plaintiffs  notice  of  the  dishonour.  J 
Prince,  one  of  the  plaintiffs  at  once  went  for  a 
obtained  the  note,  and  called  on  the  defendan 
manager,  who  said  that  he  did  not  intend  to  pay 
On  his  cross-examination  by  the  defendants'  coum 
Mr.  Prince  gave  the  following  evidence : — 

"  My  bankers  are  the  Bank  of  New  South  Wal 
I  did  not  draw  against  this  bill  when  I  placed  it  in  t 
Bank  of  New  South  Wales.  The  Bank  of  New  Sor 
Wales  sometimes  places  money  to  our  credit  in  Lond< 
by  arrangement.  We  always  lodge  all  our  trade  bi 
with  the  bank,  and  they  collect  them  for  us.  The  bi 
are  lodged,  and  they  collect  on  our  account.  The  bi 
are  lodged  for  collection,  and  when  paid  the  amou 
goes  to  our  credit.  It  is  pai-t  of  our  arrangement  wi 
the  bank  that  we  are  to  lodge  our  bills  with  them  i 
collection.  I  believe  that  this  bill,  if  collected,  woi 
have  passed  against  our  January  account.  The  ba 
would  have  the  right  to  use  this  bill  to  satisfy  t 
credit  in  London,  supposing  that  we  did  not  pay  t 
bank."  On  re-exaraination  Mr.  Prince  said  : — "  Tl 
note  never  ceased  to  be  my  property.  We  gave  it 
the  Bank  of  New  South  Wales,  and  when  collected 
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was  to  go  to  our  credit.  I  have  never  had  credit  in 
my  bank  book  with  this  note,  or  been  debited  with  it." 
On  further  examination  by  the  defendants'  counsel,  he 
said  : — '*  The  Bank  of  New  South  Wales  had  a  right 
to  all  the  bills  we  deposited  with  them  to  collect  them 
on  our  account.  The  bank  would  hold  the  note  as 
security  for  collection.  If  we  wanted  to  take  back 
the  whole  of  the  bills  deposited  we  should  have  to  give 
other  bills  to  the  bank." 

A  nonsuit  was  moved  for  on  the  ground  that  in  this 
case  an  action  for  money  had  and  received  could  not 
be  maintained  at  all,  but  if  by  anyone  it  could  only  be 
by  the  Bank  of  New  South  Wales,  as  the  contract 
for  the  collection  at  Murrumburrah  was  between 
the  defendants  and  that  bank  only.  It  was 
ultimately  arranged  that  the  plaintiffs  should  have  a 
verdict  for  £437  16s.  5d.,  and  that  leave  should  be 
reserved  to  the  defendants  to  move  the  Court  to  enter 
the  verdict  for  them  if  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  not  entitled  to  sue.  A  rule 
was  subsequently  issued  for  setting  a^side  the  verdict, 
and  entering  it  for  the  defendants  on  the  following 
grounds :  — 

(1.)  That  upon  the  evidence  the  defendants  were 
entitled  to  nonsuit  the  plaintiffs. 

(2.)  That  there  was  no  proof  of  money  had  and 
received  by  the  defendants  to  the  use  of  anyone. 

(3.)  That  there  was  no  privity  between  the  plaintiffs 
and  the  defendants  under  the  contract  made  between 
the  Bank  of  New  South  Wales  and  the  defendants, 
and  therefore  if  the  amount  of  the  promissory  note 
(to  be  collected  by  the  defendants  under  the  contract) 
had  been  received  by  them,  such  amount  could  not  be 
money  had  and  received  to  the  use  of  the  plaintiffs. 

As  to  this  last  ground,  it  is  well  established  by 
Williania  v.  Eve^^eat  (a),  Moore  v.  Bushell  (6),  and 
Hill  V.  Royds  (c),  and  many  other  cases  that  an  agent 
who  receives  money  to  pay  over  to  a  third  party, 
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although  he  assent  to  hold  it  for  that  purpose,  is  not 
liable  to  such  third  party  in  an  action  for  money  had 
and  received,  until  he  has  come  under  an  engagement 
with  him  to  hold  the  money  to  his  use.  Where,  how- 
ever, the  holder  of  a  bill,  by  his  agent,  places  it  in  the 
hands  of  a  third  party  to  receive  the  payment  of  it 
for  him,  and  the  person  so  entrusted  with  it  does 
receive  such  payment,  he  may  sue  such  person  for 
money  had  and  received  to  his  use.  This  was  held  in 
Ve  Bernales  v.  Fuller  &  Co.  reported  in  the  note  to 
WiUiama  v.  Everest  (a),  p.  590,  and  distinguished  from 
that  case  by  Lord  EUeiiboroiigh  in  his  judgment  at 
page  598.  "  The  case  of  De  Bernales  v.  FvZler  <fc  Co." 
says  his  lordship,  "which  has  been  urged  in  argu- 
ment on  the  part  of  the  plaintift*,  is  clearly  distinguish- 
able from  the  present  by  this  circumstance,  that  the 
defendants  in  that  case — i.e.,  Fuller  &  Co. — had 
antecedently  received  the  hill  which  was  to  be  paid 
at  their  house  from  Neiunham  dk  Co.,  the  bankers  of 
the  plaintiff  De  Ber^iiales,  the  holder,  for  the  verj' 
pui-pose  of  receiving  payment  for  them — the  Newn- 
Iiams — of  such  bill ;  and  having  taken  the  bill  for  this 
purpose,  the  Court  thought  that  Fuller  <t  Co.  could 
not  by  themselves,  or  their  clerk,  renomice  this  pur- 
pose, but  must  apply  the  money  brought  by  Fullers 
clerk  specifically  for  the  discharge  of  that  bill  then 
lying  at  their  house,  to  that  very  purpose  and  no  other; 
and  that  they  were  in  effect  to  be  regarded  in  that 
case  as  the  plaintiff  De  Bernales  agents  through  the 
intervention  of  Newnhams  house  for  the  purpose  of 
that  receipt,  and  could  therefore  hold  and  apply  it  to 
no  other."  In  the  present  case  the  plaintiffs  were  the 
holdei-s  of  Hopkins  &  Gates  promissory  note,  which 
was  payable  at  a  branch  of  the  defendants*  bank. 
Being  such  holders,  the  plaintiffs  placed  the  note  in 
the  hands  of  the  Bank  of  New  South  Wales — their 
bankers — for  collection.  By  that  bank  it  was  given 
to  the  defendants  in  Sydney  for  the  purpose  of 
transmitting  it  to  their  branch  at  Murrumburrah, 
where  it  was  made  payable,  and  receiving  and  handing 
(a)  14  Eaat  582. 
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over  the  prooc^eds  to  the  defendants*  bankers  who  so 
placed  the  note  in  their  hands.  On  the  authority  of 
Be  BemjtUs  v.  Fuller  <fr  Co.,  the  defendants  are 
clearly  liable  to  the  plaintiffs  for  any  money  received 
by  them  in  payment  of  the  note,  provided  the  note  at 
the  time  of  payment  was  the  plaintiffs'  property.  I 
am  of  opinion  that  at  the  time  of  its  falling  due,  the 
plaintiffs  were  the  holders  and  owners  of  the  note. 
It  was  placed  by  them  in  the  hands  of  their  bankers 
for  collection,  and  the  amount  of  it  if  collected  would 
have  been  entered  to  their  credit.  Under  these  cir- 
cumstances the  note  was  clearly  their  property,  not- 
withstanding the  arrangement  under  which  all  their 
trade  bills  were  left  at  the  bank  for  collection,  in 
consideration  of  advances  made  to  them,  and  accord- 
ingly, on  receiving  it  back  dishonoured,  the  bank 
delivered  it  to  them  at  their  request. 

As  to  the  other  ground  urged  in  support  of  the 
defendants*  application,  that  there  was  no  proof  that 
money  was  received  by  them  to  the  use  of  anyone,  it 
is  clear  that  it  is  enough  for  the  plaintiff  in  an  cuH^ion 
like  the  present  to  show  that  the  defendants  traated 
the  transaction  as  one  in  which  money  had  been 
received  by  them.  In  Spratt  v.  Hohhovse  and  others 
(a),  the  defendants,  who  were  brewers,  held  in  their 
hands  the  lease  of  a  public-house  belonging  to  one 
Lynch,  as  security  for  a  debt  of  £1275,  which  he  owed 
to  them.  Lynch  sold  this  leasehold  interest,  so  pledged 
to  the  defendants,  to  one  Teniprell  for  £1690,  being 
£415  more  than  the  amount  of  his  debt  to  the 
defendants ;  Temprell,  the  purchaser,  had  £650  in  the 
defendants'  hands,  and  they  agreed  to  lend  him  the 
balance,  £1040,  to  enable  him  to  complete  the  purchase, 
they  retaining  the  lease  as  their  security  and  taking 
Temprell  as  their  debtor,  instead  of  Lynch,  for  the 
£1275  which  Lynch  owed  them.  One  of  their  clerks, 
\Yho  managed  this  transaction,  gave  Lynch  a  di'aft  on 
the  firm  for  the  amount  coming  to  him,  which,  after 
deducting  his  debt,  came  to  £415,  the  sum  already 
(a)  4  Bing.  173. 
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^^7^-  mentioned.  Before  this  time  Lynch  had  committed  an 
Prince       act  of  bankruptcy,  of  which  notice  was  given  to  the 

The  defendants  before  they  paid  the  draft  which  their  clerk 
Oriental  j^g^j  given  to  him.  They,  nevertheless,  on  being 
indemnified,  paid  that  draft  and  were  sued  by  Lynch* i 
assignee  for  money  had  and  received,  and  it  was  lield 
that  they  were  liable,  although  no  money  had  actually 
passed  from  LyncKa  vendee  (TempreU)  to  them.  "  The 
principle  in  all  the  cases,"  says  Chief  Justice  Best,  "  if 
that  if  a  thing  be  received  as  money,  it  may  be  treatec 
and  recovered  as  such.  In  the  present  case,  the 
transaction  between  the  parties  was  treated  as  a  monej 
transaction.  Tevipt^ell  had  engaged  to  pay  Lyncfi 
£1690,  towards  which  he  had  but  £650  when  the 
defendants  engaged  to  supply  him  with  the  rest.  He 
then  says  to  the  defendants,  *  Write  off  what  Lynch 
owes  you  and  I  will  take  the  debt  upon  myself. 
Upon  this  transfer  he  remains  their  debtor  to  the 
extent  of  £1040  ;  but  £414  remained  to  be  accounted 
for  to  Lynch  after  he  had  been  discharged  from  his 
debt  to  the  defendants,  and  for  that  £414  they  in  effect 
agreed  to  become  his  debtors.  From  that  moment  he 
might  have  sued  them  in  an  action  for  money  had  anc 
received,  money  which  the  defendant  held  to  his  use 
and  consequently  to  the  use  of  his  assignees."  In  the 
present  case,  no  money  was  actually  received  by  the 
defendants  in  respect  of  the  note  in  question.  But 
they,  in  their  character  as  the  paid  agents  of  the 
plaintifis,  employed  in  that  behalf  by  the  plaintiffs 
bankers,  presented  the  note  at  maturity  at  their  owe 
branch  at  Murrumburrah,  where  it  was  made  payable, 
and  their  manager  at  that  place  marked  it  as  "  paid.* 
entered  it  in  his  hooks  as  paid,  advised  the  head  oflSce 
in  Sydney  of  the  payment,  and  then  sent  on  a  transfei 
draft  for  the  amount.  If,  instead  of  the  defendant, 
some  other  bank  had  presented  the  note  at  Murrum- 
burrah for  payment,  in  addition  to  the  marking  of  «it 
as  "paid"  and  the  entiy  of  the  transaction  in  the 
books,  there  would  have  been  an  actual  payment  tc 
the    bank    by    whom    it    was    presented,    and    the 
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idants  would  have  had,  in  that  case,  no  oppor- 
y  to  cancel  on  the  5th  what  they  had  done  on  the 
Lpril.  As,  however,  the  bank  presenting  and  the 
paying  were  one  and  the  same  bank,  there  was 
icasion  actually  to  hand  over  any  money,  but  that 
h  was  equivalent  to  such  a  handing  over  took 
.  All  that  could  be  done  in  such  a  case  to 
lete  the  payment  was  done,  and  the  defendants, 
16  plaintiffs*  agents,  constructively  received  the 
Lnt  of  the  note.  If  a  third  party  had  been  the 
b  presenting  it,  he  would  have  had  the  money 
A\y  paid  to  him  on  the  3rd  April,  the  day  on 
b  the  note  fell  due.  The  plaintiffs,  it  is  manifest, 
t  not  to  be  in  a  worse  position,  because  they 
oyed  as  their  collector  the  bankers  at  whose 
;h  the  note  was  to  be  paid,  more  especially  as 
»s  made  payable  at  that  branch  at  the  defendants* 
nee,  and  for  the  very  purpose  of  throwing  the 
)  of  the  collection  into  their  hands.  It  is  not 
etent  under  these  circumstances  to  the  defen- 
\  to  turn  round  now  and  say  that  as  they  received 
oney  in  payment  of  the  note  they  are  not  liable, 
did  tliat  which  was  equivalent  to  an  cwjknowledg- 
of  the  receipt  of  the  money.  They  treated  the 
as  paid  at  its  maturity,  and  they  are  therefore 
ped  from  alleging,  contrary  to  their  own  actings, 
no  payment  took  place.  I  am  clearly  of  opinion, 
r  these  circumstances,  that  the  verdict  was 
et  and  that  this  rule  ought  to  be  discharged. 
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lRGRAVE,  J.  In  this  action  Messrs.  Prince  <fc 
laimed  to  recover  from  the  Oriental  Bank  £426 
)eing  the  amount  of  a  promissory  note  for  that 
given  to  Messrs.  Prince  &  Co.  by  Messrs. 
ins  &  Gate,  of  Murrumburrah,  for  goods  sold 
lelivered  to  them  by  the  plaintiffs. 
B  promissory  note  became  due  on  3rd  April,  1875, 
vas  previously  lodged  by  Mr.  Prince  with,  and 
•sed  to,  his  bankers  in  Sydney,  the  Bank  of  New 
1  Wales.     Mr.  PHnces  evidence  was  quite  clear 
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and  distinct  that  the  note  was  sent  to  the  Bank  of 
New  South  Wales  for  collection  only  by  them  in  the 
usual  way,  and  was  not  discounted.  The  note  was 
sent  to  the  Murrumburrah  branch  of  the  Oriental 
Bank  because  the  Bank  of  New  South  Wales  had  no 
branch  at  Murrumburrah.  On  Sunday,  the  4th  April, 
the  premises  of  Messrs.  Hopkins  cfc  Gate  were 
destroyed  by  fire,  and  the  promissory  note  being  dis- 
honoured, it  was  returned  by  the  Oriental  Bank  to 
their  head  office  in  Sydney,  and  thence  to  the  Bank  of 
New  South  Wales,  on  the  7th  of  April,  who  redelivered 
it  to  the  plaintiffs. 

It  appears  that  on  the  3rd  of  April,  before  the  fire 
and  dishonour  of  the  note,  the  clerk  of  the  Oriental 
Bank  at  Murrumburrah  had  written  to  the  Sydney 
manager,  mentioning  this  bill,  among  others,  for  a 
transfer  warrant,  and  had  made  entries  in  the  Murrum- 
buri'ah  bank  books  to  the  efTect  of  its  being  "  paid," 
and  had  also  stamped  the  note  as  paid.  But  before 
the  note  left  the  Murrumburrah  branch  bank  it  was 
in  fact,  dishonoured,  and  the  mistake  had  been  corrected 
there  before  it  was  returned  to  the  head  office  of  the 
Oriental  Bank  in  Sydney,  and  thence  to  the  Bank  of 
New  South  Wales  as  "  dishonoured."  and  in  that  state 
was  redelivered  to  the  plaintiff,  the  stamp  "paid' 
being  corrected  as  "  by  mistake "  on  the  face  of  the 
note. 

Under  such  a  state  of  circumstances  I  confess  myseli 
quite  unable  to  understand  how  the  plaintiflfs  can 
contend  that  either  the  Bank  of  New  South  Wale«  or 
the  Oriental  Bank,  whether  in  Sydney  or  in  Murrum- 
burrah, can  have  become  liable  to  him  or  any  one  else 
for  the  amount  of  this  bill.  There  was  no  discounting 
the  bill,  nor  any  other  dealings  of  any  kind  therewith, 
by  any  of  the  banks  with  the  plaintiffs  or  any  one 
else,  except  for  the  sole  purpose  of  collection  of  the 
amount,  if  it  should  be  paid  by  Messrs.  Hapkins  & 
Gate;  and  it  would  be  a  very  novel  and  dangerous 
doctrine  to  hold  that  any  bank  or  other  parties  holding 
bills  or  negotiable  securities  merely  "  for  collection," 
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T  the  slightest  liability  on  the  bills  or  securities 
ires,  whether  by  implication  or  by  any  mistaken 
or  dealings  therewith,  while  the  documents 
in  their  own  charge  and  care  "  for  collection 
This  action  seems  to  me  to  have  been  entirely 
eived,  and  the  plaintiffs  ought  to  have  been 
5d. 

horities  could  be  of  any  value  in  so  simple  a 
llianis  V.  Everett  (a),  De  Bemales  v.  Fuller  and 
)),  Wai^wlck  v.  Rogers  (c),  Moore  v.  BxislceU  (cZ), 

Royds  (e),  would  be  quite  suflScient  —  all 
)le  to  cases  where  the  bill  has  been  paid, 
wrell-known  case  of  Mackersy  v.  Ramsay 8  (/), 
the  House  of  Lords,  is  the  case  to  guide  us 
This  case  proves  that  the  plaintiffs  can  recover 
le  money  had  been  actually  paid  to  the  defen- 
'2)  if  the  plaintiffs  had  been  credited  therewith 
Mental  Bank  books ;  and  (3)  if  the  plaintiffs 
m  infonned  of  such  credits  before  the  bank 
led  their  liability.  But  in  this  case  it  seems  to 
)  all  these  essentials  are  absent, 
lis  case  the  evidence  is  quite  clear  (1)  that 
HopkinH  (L  Gate  have  never  paid  the  money 
Oriental  Bank  or  any  one  else ;  (2)  that  the 
1  Bank  through  their  principals  (the  Bank  of 
mth  Wales)  have  at  once  notified  the  dishonour 
i-payment  of  the  bill  to  Messrs.  Prince  d-  Co. 
he  other  facts  of  the  case  seem   to  me  to  be 

collateral  to  the  real  points,  whether  the 
A  Bank  is  liable  for  this  bill.  In  my  opinion 
intiffs  should  have  been  nonsuited. 
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::ett,  J.     The  facts  of  this  case  have  been   so 
ated  by  his  Honour  the  Chief  Justice  that  it  is 
3sary  for  me  to  repeat  them, 
question  to  be  determined  is  whether,  under  the 
stances  stated,  an  action  for  money  had  and 

tft  682.  [d)  27  L.  J.  Ex.  3  (1857). 

,8t  590.  (f)  L.  R.  8  Eq.  290*(1869). 

aud  G.  340  (1843).  (/}  9  Clk  and  Fiu.  818  (1843). 


Digitized  by 


Google- 


394 


SUPREME  COURT  REPORTS. 


1876. 


Prikck 

V, 

The 

Oriental 

Kank. 


received  can  be  maintained  by  the  plaintiffs  agains 
the  Oriental  Bank. 

It  is  first  said  that  the  plaintiffs  having  endorsed  th 
promissory  note  were  not  the  holders,  and  were  thert 
fore  not  entitled  to  sue.  But  the  evidence  shows  tha 
the  note  was  not  discounted,  but  was  left  with  th 
Bank  of  New  South  Wales  only  for  collection,  an 
that  the  title  of  the  plaintiffs  as  holders  never  passe 
to  that  bank.  This  objection,  in  my  opinion,  cannc 
prevail. 

It  was  next  objected  that  the  action  against  th 
defendants,  if  any  lay,  ought  to  have  been  brought  b; 
the  Bank  of  New  South  Wales.  The  Oriental  Ban! 
was  not  employed  by  the  plaintiffs  to  collect  th 
promissory  note.  The  plaintiffs  employed  the  Ban! 
of  New  South  Wales,  their  own  bankers,  for  tha 
purpose ;  and  the  latter  bank,  for  their  own  conve 
nience,  employed  the  defendants.  There  Was,  there 
fore,  it  was  contended,  no  privity  of  contract  betweei 
the  plaintiffs  and  the  defendants.  And  a  great  manj 
cases  were  cited  to  show  that  a  principal  canAot  sue  i 
sub-agent  or  a  servant  of  a  pei'son  whom  he  employ 
as  agent.  Amongst  the  cases  so  cited  were  Stephens  v 
Badcock  (a).  Baron  v.  Husband  (6),  Cohh  v.  Becke  {c] 
Moore  and  another  v.  BusheU,  Public  Ojfficei\  <fcc.  {d] 
in  all  of  which  it  was  held  that  the  plaintiffs  could  no 
maintain  an  action  for  money  had  and  received  agains 
the  defendants  on  account  of  the  want  of  privitj 
between  them,  although  the  defendants  had  receivec 
money  with  instructions  to  pay  it  to  the  plaintiffs 
And  in  Hill  v.  Royds  (e),  a  bill  was  dismissed  on  i 
similar  ground.  But  if  the  person  receiving  the  mone^ 
informed  the  person  for  whom  he  received  it  that  h< 
held  it  for  him  and  would  pay  it  to  him,  such  a  com 
munication  created  a  privity  of  contract  between  th( 
parties,  which  would  render  the  action  maintainable 
Tliis  was  the  case  in  Lilly  v.  Hayes  (/),  where  such 


(a)  3  B.  and  Ad.  354. 
(&)  4  B.  and  Ad.  611. 
(c)  6  Q.  B.  930. 


(d)  27  L.  J.  Ex.  3. 

(e)  L.  R.  8  Eq.  290. 
(/)  5  A.  and  E.  548. 
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statements  were  made  by  the  defendant,  and  by  his 
authority  communicated  to  the  plaintiff.  Most  of  the 
cases  cited  on  this  point  followed  the  decision  in 
Williams  v.  Everett  (a).  But  the  case  of  De  BerTudes 
V.  Fuller  and  others,  which  is  stated  in  a  note  to  that 
case,  p.  590,  was  relied  on  by  the  plaintiffs  in  the 
present  case.  There  De  Bernales,  the  plaintiff,  who 
was  the  holder  of  a  bill  payable  at  the  banking-house 
of  the  defendants,  sent  it  to  his  bankers,  the  Newn- 
Jiams,  to  receive  payment  when  due.  By  exchange 
of  bills  the  bill  in  question  was  lodged  by  the  Kewn- 
hams  with  the  FvUers  as  the  bankers  at  whose  house 
it  was  payable.  The  acceptor  having  sent  the  money 
to  the  Fullers'  bank  for  the  purpose  of  taking  up  the 
bill,  they  took  it,  but  did  not  apply  it  in  payment  of 
the  bill.  At  the  trial  Lord  Ellenhorough  nonsuited 
the  plaintiff;  but  on  motion  the  Court  in  Banco  set 
aside  the  nonsuit,  holding,  in  fact,  that  the  defendants, 
having  received  the  bill  for  the  purpose  of  receiving 
payment  of  it,  could  not  renounce  that  pui-pose,  but 
must  apply  the  money  brought  specifically  for  the 
discharge  of  the  bill,  then  lying  at  their  house,  to  that 
very  purpose  and  no  other,  and  that  they  were  in 
effect  to  be  regarded  as  Be  Bernales'  agents,  through 
the  intervention  of  the  Newnhams*  house,  for  the 
purpose  of  that  receipt,  and  could  hold  and  apply  it  to 
no  other.  The  important  part  of  this  decision  is,  that 
the  Fullers,  who  received  the  bill  from  the  Newnhavis, 
and  were  to  receive  payment  for  them,  are  held  to  be 
the  agents  of  the  plaintiff,  who  had  not  employed 
them.  Besides  the  explanation,  with  approval,  which 
is  given  of  this  case  in  the  judgment  in  Williams  v. 
Everett  (a),  tlie  case  is  also  referred  to  in  Yates  v.  Bell 
(6),  when  Abbott  O.J.,  says : — "  In  De  Bemales  v.  Fuller, 
the  defendant  was  agent  of  De-  Bemales  when  he 
received  the  money,  and  never  "would  have  received  it 
but  for  that  character,  and  after  that  he  could  not 
repudiate  that  agency."  It  is  also  referred  to  in 
KUshy  V.  Williams  (c),  by  Bayley,  J.,  who  says : — 
(a)  14  East  582.    (6)  3  B.  and  Aid.  643.     (r)  5  B.  and  Aid.  at  p.  820. 
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1S76.         "  Tlie  case  of  De  Bervales  v.  Fuller  decided  that  whei 
PniNCK       a  customer  paid  in  money  to  be  applied  to  take  up 

The  particular  bill  deposited  with  the  banker,  and  tl 
ORuaJTAL  banker  appropriated  it  to  the  payment  of  his  gener 
balance,  the  holder  of  the  bill  might  maintain  mone 
had  and  received  for  it.  For  bein^  the  agent  of  tl 
holder  he  must  exert  the  same  vigilance  as  the  hold( 
himself  would  have  done."  And  still  later,  in  Warwii 
V.  Rogers  (a),  it  is  recognised  as  an  authority  I 
Mmde,  J.,  who  says : — "  But  that  decision  turned  upc 
the  fact  that  the  money  having  been  expressly  paid  i 
to  the  defendant's  house  for  the  specific  purpos 
declared  at  the  time,  of  taking  up  that  particular  bil 
and  that  purpose  not  having  been  directly  repudiate 
till  afterwards,  it  must  be  taken  to  have  been  receive 
at  the  time  for  the  use  of  the  holder  of  the  bill." 

The  authority  of  De  Bernales  v.  FulUr  mug 
therefore,  be  recognised ;  and,  although  I  think  thi 
the  present  case  is  distinguishable  from  it,  as  what  w« 
done  in  that  case,  and  in  the  cases  which  follow  i 
would  seem  to  be  merely  a  presentation  of  the  bill  fc 
payment  to  the  bank  where  it  was  payable,  accordin 
to  the  practice  of  bankers,  while  here  the  defendant 
appear  to  be  more  directly  sub-agents  of  the  Bank  ( 
New  South  Wales,  and,  therefore,  responsible  to  thi 
bank  onl3%  still  on  the  question  of  agency  or  privity  I  ai 
willing  to  treat  that  case  as  conclusive  in  favour  of  tli 
plaintiffs'  right  to  sue.  But  in  that  ease  money  w« 
actually  paid,  while  in  the  present  case  no  mone 
passed.  It  is  not  necessary,  however,  that  mone 
should  have  been  actually  received  by  a  defendant  t 
make  him  liable  in  this  form  of  action ;  it  is  sufficier 
if  the  circumstances  are  equivalent  to  a  receipt  ( 
money ;  and  giving  credit  in  a  settlement  of  accouni 
hcus  been  held  equivalent  to  the  actual  receipt  c 
money.  Lee  v.  Merrett  (b)  seems  opposed  to  th; 
proposition ;  but  Jejfs  v.  Wood  (c),  Wade  v.  Wilson  (d 
Standish  v.  Ross  (c),  and  Givgell  v.  Purldns  (/),  i 

(a)  5  M.  and  6r.  359,  360.  {d)  I  East  195. 

(6)  8  Q.  B.  820.  (f )    3  Exch.  527. 

(c)  2  P.  Wms.  128.  (/)  4  Exch.  720. 


Digitized  by 


Google 


CASES  AT    LAW 


397 


1  last  case  Lee  v.  Men^ett  is  considered,  all  clearly 
)rt  it.  But  the  mere  circumstance  that  a  banker 
ler  person  has,  in  his  own  books,  given  credit  to 
ler  will  not  be  treated  as  payment,  nor  will  it 
e  the  pei-son  so  credited  to  bring  an  action  for 
y  had  and  received,  unless,  at  all  events,  the 
n  credited  has  been  informed  of  the  fact,  or  has 
me  way  assented  to  the  account ;  or  from  the 
e  of  dealing  between  the  parties  an  authority  to 
credit  in  account  can  be  inferred  ;  but  in  any  of 
cases,  giving  credit  in  account  will  be  treated  as 
ent. 

w,  looking  at  the  evidence,  I  see  no  reason  to 
t  that  the  branch  bank  at  Murrumburrah  during 
hole  of  Saturday  treated  the  promissory  note  as 
by  itself  for  the  makers.  It  debited  the  Young 
y  with  the  amount  of  the  note ;  it  credited  the 
agency  with  the  amount,  so  far,  of  the  transfer 
in  favour  of  the  Bank  of  New  South  Wales ; 
still  more,  it  stamped  the  note  as  paid,  and 
lied  the  name  of  the  makers,  as  showing  that  it 
paid.  And  considering  the  state  of  Hopkins  & 
J  account  at  the  Young  bank,  although  it  may 
been  overdrawn,  and  still  more,  the  state  of  their 
ess,  I  do  not  doubt  that  if  the  fii'e  had  not  inter- 
l,  this  note  would  have  been  duly  paid  to  the 
iiffs.  But  no  doubt,  after  the  fire,  telegrams 
\  between  the  branch  banks  and  the  manager  in 
3y,  which  resulted  in  the  note  being  returned 
noui^ed.  But  however  this  may  be,  no  communi- 
i  was  made  by  the  defendants  to  HopJcins  &  Gate 
he  note  had  been  paid  by  debiting  their  account 
the  amount.  The  fact,  indeed,  that  Hopkins  & 
made  the  note  payable  at  the  branch  bank  at 
iimburrah  was  a  clear  authority  to  the  defendants 
y  it  there,  if  they  had  funds  to  meet  it.  But  if 
had  not  funds  to  meet  it — if  the  account  of  the 
i-s  was  overdrawn,  as  appears  to  have  been  the 
-no  duty  was  cast  upon  them  to  give  further 
i  to  the  makers,  and  so  add  to  their  overdraft,  for 
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^^76.         the  purpose  of  paying  the  note.     Still,  as  the  note  w« 

Prince       made  payable  at  the   Murrumburrah   branch,  at  tl 

The  request  of  the  manager  at  Young,  solely  for  the  benef 

Oriental      of  the  defendants,  however  small  that  benefit   ma 
Bank.  .         , 

seem,  it  might  appear,  in  the  absence  of  all  evidenc 

on  the  part  of  the  defendants,  that  there  had  been 

previous  arrangement  between  Hopkins  &  OcUe  an 

the  defendants,  through  the  manager  at  Young,  tha 

the  note  should  be  paid  at  Murrumburrah,  either  b 

cash  or  by  charging  the  amount  in  account ;    and 

there  were  evidence  to  this  effect,  I  would  probabl 

hold  tlie  defendants  liable.     But  Mr.  Hopkins,  one  c 

the  makers,  who  was  examined  at  the  trial,  does  no 

speak  of  any  such  arrangement ;  nor  does  he  in  an 

way  show  that  the  course  of  dealing  between  his  fin 

and   the   defendants  in  reference   to   the   paying   c 

taking-up  of  their  promissory  notes  was  such  as  shoul 

lead  us  to  infer  that  the  defendants  were  to  take  u 

this  promissory  note,  whether  they  had  funds  or  no 

As  then  there  is  no  evidence  of  any  such  previou 

arrangement,  or  of  such  a  course  of  dealing,  and  as  n 

intimation  was  given  to  Hopkins  <k  Gate  that  the 

were  charged  with  the  amount,  I  am  of  opinion  thj 

they  were  not  bound  by  what  took  place  at  the  ban 

at  Murrumburrah  on   the  Saturday,  and   that   the 

might,  if   they  wished,  repudiate   the   action  of   tl 

defendants  there,  and,  therefore,  that  there  was  nothin 

equivalent  to  payment  by  them. 

In  the  next  place,  no  communication  was  mad 
either  to  the  plaintiffs  or  to  the  Bank  of  New  Sout 
Wales  that  the  note  had  been  paid  or  treated  as  pai* 
There  was  nothing  to  lead  either  the  bank  or  i\ 
plaintiffs  to  act  as  if  it  had  been  paid.  There  wi 
nothing,  therefore,  which  should  bind  the  defendant 
to  pay  to  the  plaintiffs  money  which  was  not  actuall 
received  or  paid,  and  which  was  only  treated  as  receive 
or  paid  by  entries  in  their  own  books,  or  in  document 
which  never  left  their  own  hands. 

The  two  circumstances,  therefore,  first,  that  no  inti 
mation  was  given  to  Hopkins  &  Gate,  that  their  accoui] 
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ed  as  if  the  money  had  been  paid ;  and, 
hat  no  intimation  was  given  to  the  Bank  of 
1  Wales  or  to  the  plaintiffs  that  the  money 
paid  or  treated  as  paid  are,  I  think,  when 
ther,  there  having  been  no  actual  payment 
of  money,  conclusive  against  the  plaintiffs. 
s  said — and  this  is  another  way  of  putting 
ent  for  the  plaintiffs — that  the  defendants, 
>rding  to  De  Bemales  v.  Fuller,  agents,  for 
3e  of  getting  payment  for  the  note,  whose 
s  as  such  agents  to  exert  the  same  diligence 
olders  themselves  would  have  done,  are 
:rom  saying  that  the  note  was  not  paid, 
themselves  stamped  it  as  paid,  and  held  it 
ay  as  so  paid ;  and  that  they  ought  not  to 
1  to  repudiate  on  Monday  what  they  had 
concluded  on  Saturday,  especially  when  the 
Bsented  by  the  holders  themselves,  or  by  a 
y  for  them,  might  have  been  at  once  paid. 
»tion  was  pressed  with  great  force,  and  I 
elt  very  strongly,  and  still  fefel,  its  difficulty, 
dition  to  the  observations  which  I  have  made 
absence  of  notice  either  to  the  makers  or  to 
of  New  South  Wales,  that  the  note  had  been 
zh  are,  I  think,  equally  applicable  to  this 
I  would  further  say,  that  if  the  defendants, 
leir  manager  at  MuiTumburrah,  had  marked 
as  paid,  and  cancelled  the  name  of  the 
ider  the  belief  that  there  were  funds  to  meet 
ing  the  Saturday  had  ascertained  that  there 
ich  funds,  there  could,  I  think,  be  no  doubt 
would  be  entitled — if  they  had  not  bound 
3  by  notice  to  the  holders — to  refuse  actual 
and  to  explain  the  cancellation,  by  writing 
be  that  it  had  been  done  in  error.  In  such 
itended  payment  would  really  have  been  in 
it  the  difficulty  here  is,  that  the  whole  of 
-on  which  day,  as  the  note  was  payable  at 
ought  to  have  been  presented,  and  payment 
lined  or  refused,  during  banking  hours — was 
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allowed  to  pass  without  any  alteration  of  the  intentio 
to  pay. 

In  Wai^'wick  v.  Rogers  (a),  already  referred  to,  a  bil 
payable  at  the  banking  house  of  the  defendants,  wa 
presented  for  payment,  according  to  the  practice  c 
bankers  in  London,  by  putting  it  in  a  drawer  belongin 
to  the  defendants  at  the  clearing-house.  A  clerk  c 
the  defendants  took  it  to  their  banking-house,  whei 
it  was  examined  and  the  acceptor's  name  cancelled,  t 
was  the  practice  when  bankers  intended  to  pay  a  bil 
This  took  place  about  half -past  11  o'clock,  and  abot 
half-past  12  o'clock  the  same  day  the  acceptor  lei 
orders  at  the  bank  not  to  pay  any  bills  on  his  accoun 
The  defendants,  althougli  they  had  in  their  banc 
sufficient  funds  of  the  acceptor  to  pay  the  anioun 
returned  the  bill  with  the  words  "  cancelled  by  mistak< 
orders  not  to  pay "  written  upon  it,  and  refuse 
payment.  It  was  held  that  the  defendants  were  nc 
liable  for  money  had  and  received.  The  position  c 
the  defendants  as  regards  agency  or  privity  was  th 
same  as  that  of  the  defendants  in  De  Bernales  \ 
Fuller ;  and  it  was  further  held  that  they  were  nc 
bound  by  the  cancellation  in  the.morning  and  were  nc 
estopped  from  saying  that  it  was  done  by  niistak< 
There  was  evidence,  however,  as  to  the  practice  c 
bankers,  and  the  payment  was  refused  within  the  tiin 
usual,  according  to  such  practice,  for  correcting  error 
and  refusing  payment.  It  was  also  held  that  th 
cancellation  was,  under  the  circumstances,  a  cancella 
tion  by  eiTor  or  mistake  within  the  practice  statec 
In  the  judgment,  there  are  some  expressions  that  hav 
a  material  bearing  in  the  present  case.  It  was  con 
tended  that  the  defendants  were  bound  either  to  retun 
the  bill  uncancelled  or  to  pay  the  amount.  To  thi 
Tiiidcdy  C.J.,  at  p.  273,  says: — "there  is  not,  as  i 
appears  to  us,  any  promise  to  pay  if  the  bill  is  no 
returned,  or  to  pay  or  return,  as  laid  in  the  declaratior 
nor  an  unqualitied  promise  to  return  the  bill  uncan 
celled  if  not  paid,  but  a  promise  only  to  return  the  bil 
(a)  5  M.  &  Gr.  340. 
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if  not  paid,  uncancelled,  U7de88  caTvcdled  by  error  or 
mistake.  If  the  plaintiffs'  argument  be  well-founded, 
a  banker  who  omitted  to  return  a  bill  would  be  bound 
by  a  promise  to  pay  the  amount  of  it,  though  it  should 
be  of  no  value,  by  reason  of  all  the  parties  being 
insolvent,  or  all  the  names  forgeries.  According  to 
our  view,  the  banker  does  not  become  liable  to  pay  the 
amount  of  the  bill  by  defacing  or  not  returning  it ; 
but  by  so  jloing,  if  it  be  wron^uUy  done,  he  becomes 
liable  to  damages  for  his  breach  of  duty.  He  has  no 
duty  to  pay :  it  is,  as  between  him  and  the  holder  of 
a  bill,  always  optional  whether  he  wUl  pay  it  or  not 
until  he  actually  pays  it"  And  in  reference  to  the 
count  for  money  had  and  received,  at  p.  874 :  "  There 
are  many  cases  which  establish  that  no  action  for 
money  had  and  received  will  lie  against  a  banker  or 
agent,  in  respect  of  funds  which  his  principal  has 
ordered  him  to  pay  to  any  person,  at  the  suit  of  the 
person  in  whose  favour  the  order  is  made  when  the 
banker  or  agent  has  not  assented  to  the  order  and 
communicated  his  assent  to  the  plaintiff.  In  the 
present  case,  no  such  assent  or  communication  took 
place ;  the  only  communication  made  to  the  holder  of 
the  bill  being  its  return  with  a  statement  that  the 
cancellation  was  made  by  mistake  and  that  the 
defendants  had  orders  not  to  pay."  Some  of  these 
expressions  appear  to  me  to  be  applicable  to  the 
present  case.  When  it  is  said  that  "it  is  always 
optional  with  the  banker  whether  he  will  pay  the  bill 
or  not  until  he  actually  pays  it,"  can  it  be  intended 
that  this  should  be  restricted  to  the  one  day  only  on 
which  the  bill  becomes  due  and  payable  ?  It  appears 
to  me  that  the  whole  reasoning  of  the  judgment  is 
opposed  to  such  a  restricted  application  of  the  words. 
And  if  so,  then  the  latter  words  that  I  have  cited  are 
directly  in  point ;  for,  as  there  was  no  communication 
made  by  the  defendants  to  Hopkvna  &  Gate  that  they 
were  charged  with  the  amount  of  the  note,  so  neither 
was  there  any  communication  made  to  the  plaintiffs 

that  they  were  credited  with  the  amount;  the  only 
AA — 14 
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communication  made  to  them  or  to  the  Bank  of  N 
South  Wales  being  the  return  of  the  note  wit! 
statement  written  upon  it  that  it  had  been  cancelled 
error.  Moreover,  we  are  left  without  any  evidence 
to  the  practice  of  bankers  here,  so  as  to  show  when  i 
marking  of  a  bill  or  note  as  paid  should  be  treated 
final  and  conclusive,  or  within  what  time  an  error  mi| 
be  corrected. 

In  Pollard  v.  The  Bank  of  England  (a),  what  t 
wanting  in  Warwick  v.  Rogers,  and  is  also  wanti 
in  the  present  case,  was  supplied.  There  a  cheque 
the  amount  of  the  bill  was  given  by  Lambton  Jk  Co 
the  defendants,  who  at  the  time  had  funds  in  th 
hands  suflBcient  to  cover  the  amount.  This  cheque  \ 
charged  by  the  defendants  to  the  account  of  Lambi 
<k  Co  y  as  if  they  had  honoured  the  bill.  This  was 
accordance  with  the  course  of  dealing  between  i 
defendants  and  Lanihton  <£•  Co. ;  and  it  was  held  tl 
as  Lambton  <&  Co.  had  no  right  to  get  back  the  cheq 
although  applied  for  within  the  time  usual,  accordi 
to  th^  practice  of  bankers,  for  correcting  errors,  so  1 
defendants  could  not  refuse  to  give  credit  for  i 
amount  to  the  plaintiffs,  for  whom,  as  customers,  i 
bill  had  been  discounted  by  them. 

It  may  be  that  the  defendants,  as  agents,  are  lia 
to  damages  for  not  getting  payment  of  the  note,  or 
not  taking  care  that  something  equivalent  to  paym( 
should  have  taken  place,  or  for  keeping  the  note 
unreasonable  time  without  returning  it.  On  thii 
offer  no  opinion.  It  may  be  also  that,  if  the  cou 
pursued  by  the  defendants  in  this  case  were  comm 
the  confidence  of  merchants  in  banking  transactio 
as  Mr.  Prince  seems  to  think,  would  be  affect 
Neither  do  I  offer  any  opinion  on  that  But — « 
fining  myself  to  the  question  that  has  arisen — as 
communication  was  made  by  the  defendants 
Hopkins  dk  Oate  that  their  account  was  charged  w 
the  amount  of  the  note,  or  to  the  plaintiffs,  or  to  i 
Bank  of  New  South  Wales,  their  agents,  that  tl 
(a)  L.B.  6  Q.B.  623. 
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were  credited  with  the  amount,  I  am  of  opinion  that  1876. 

they  are  not  estopped  from  saying  that  they  did  not  Pbinck 

receive  payment  when,  in  fact,  they  did  not  receive  it. .  thb 

For  the  reasons  given,  I  am  of  opinion  that  this  action  Omental 
cannot  be  maintained. 

Mule  absolute  with  cosfta. 


HiNTON  V,  Miller  and  Another,  (a)  1876. 

Septumber  14. 
IriHolvency — Property  settled  to  vnfe's  sejkwcUe  vse — Order  and  Dis- 
position clause^b  Vic.  No,  17,  «.  55  (6). 

A  husband  devised  and  bequeathed  unto  his  wife  and  their  children 
all  his  real  and  personal  estate  for  their  use  and  benefit ;  but  should 
his  wife  marry  again,  the  second  husband  to  have  no  power  to  mort- 
gage, sell,  or  make  away  with  any  of  the  above  mentioned  property, 
and  after  the  death  of  his  wife  then  all  the  estate,  both  real  and 
personal,  to  be  sold  and  the  money  to  be  equally  divided  between 
his  children.  The  wife  married  again,  and  her  second  husband  dealt 
with  the  property  as  his  own,  selling  the  land  and  wool,  the  produce 
of  the  sheep  bequeathed,  in  his  own  name.  He  then,  while  so  in 
possession  of  the  property,  become  insolvent,  and  his  estate  was 
sequestrated. 

Held,  (1)  that  the  wife  of  the  insolvent  t/)ok  a  life  interest  free 
from  the  cQotrol  of  her  husband ;  (2)  that  the  goods  and  chattels  of 
the  wife  so  in  possession  of  her  husband,  the  insolvent,  were  not  in 
his  possession  by  consent  of  the  true  owner  within  s.  55  of  the 
Insolvency  Act  (5  Vic.  No.  17),  and  his  official  assignee  could  not 
sell  them. 

"PlISTRICT  COURT  APPEA^Tx  Case  stated  under 
^^  s.  94  of  the  District  Courts  Act  (22  Yic.  No.  18). 
"  1.  This  was  an  action  tried  in  the  District  Court 
holden  at  Mudgee  on  the  17th  January,  1876,  before 
M'Farlaiidy  D.C.J.,  and  a  jury  of  four. 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Sir  William 
Manning,  J. 

(6)  Repealed  by  the  Bankruptcy  Act  of  1887  (51  Vic.  No.  19)  and 
replaced  by  s.  52  of  that  Act. 
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^^^5: 2.  The  plaintiff  sued  the  defendants,  as  executors 

HiNTON  the  will  of  Jesse  Elston,  for  that  the  defendants  seiz< 
Miller.  ^-nd  took  the  plaintiff's  goods — that  is  to  say  4! 
fleeces  of  wool,  and  carried  away  the  same  and  dispose 
of  them  to  their  own  use — and  for  that  the  defendan 
converted  to  their  own  use,  or  wrongfully  depriv( 
the  plaintiff  of  the  use  and  possession  of  the  sar 
fleeces  of  wool,  and  for  money  received  by  defendan 
for  the  use  of  the  plaintiff.  And  the  plaintiff  clainn 
£62  5s. 

3.  The  particulars  of  plaintiffs  claim  were : — 187 
18th  December:  To  415  fleeces  of  wool,  plaintiff's  pr 
perty,  taken  by  defendants,  and  by  them  converts 
and  disposed  of  to  their  own  use,  £62  5s. 

4.  The  defendants  pleaded — first,  not  guilty;  secon 
not  possessed  ;  third,  never  indebted. 

5.  The  facts  of  the  case  are  as  follows : — The  plai] 
tiff  (Mr.  Hinton)  is  a  merchant,  resident  in  Mudg€ 
and  the  defendants  are  executors  of  the  will  of  oi 
Jesse  Elston,  who  died  on  the  4th  October,  187 
having  by  his  will  of  2nd  October,  in  that  yea 
bequeathed  unto  his  wife,  Mary  Elston,  and  the 
children,  all  his  real  and  personal  estate  for  their  ui 
and  benefit,  but  (as  the  will  declared)  should  his  wii 
marry  again,  the  second  husband  to  have  no  power  i 
mortgage,  sell,  or  make  away  with  any  of  the  abov< 
mentioned  estate,  and  after  the  death  of  his  wii 
then  all  the  property,  both  real  and  personal,  to  \ 
sold,  and  the  money  to  be  equally  divided  between  h; 
children  therein  named,  and  he  appointed  the  defer 
dants  his  executors,  and  they  proved  his  will. 

5a.  This  Jesse  Elston  was  a  farmer,  and  on  his  deat 
his  widow  entered  into  possession  of  all  his  real  an 
personal  property,  including  450  or  500  sheep,  but  si 
took  no  part  in  the  management,  and  a  few  montl 
afterwards  she  married  one  John  Frederick  STaith, 

5b.  In  the  opening  of  his  case,  counsel  for  the  plaii 
tiff  placed  some  reliance  upon  the  above-stated  will  c 
Elston  as  conferring  upon  Smitit,  the  after  take 
husband  of  his  widow,  some  interest  at  law  (by  virta 
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8  marital  position)  in  Bistorts  property ;  but  the 
B  held  that  the  express  provisions  to  the  contrary 
it  will  precluded  his  (Smith's)  acquiring  such  an 
5st;  and, the  plaintiff  acquiesced  in  this  ruling, 
confined  his  case  to  its  second  aspect,  which  was 
—After  his  marriage  with  Mrs.  ELston,  Smith 
ed  into  actual  possession  of  the  farms  and  other 
irty  of  the  deceased,  and  so  continued  up  to 
)er,  1875,  when  he  (Smith)  became  insolvent. 
Whilst  in  such  possession  he  ploughed,  cultivated, 
Qanaged  the  farms,  sold  hay  and  corn  therefrom, 

and  sold  wool  from  the  sheep  in  the  years  1873 
L874,  sold  lambs  from  the  flock,  offered  the  flock 

for"  sale,  and  on  the  strength  of  this  reputed 
rship,  contracted  debts  to  storekeepers,  butchers, 
others,  one  of  whom  stated  in  evidence  at  the  trial 
lie  would  not  have  given  him  credit  had  he  not 
)sed  him  to  be  the  owner  of  the  land,  sheep,  and 
ises.  The  evidence  of  two  witnesses,  David 
n  and  William,  Sheppard,  was  tendered  by  the 
tiff  in  support  of  the  statements  contained  in  this 
;raph  (No.  6)  and  they  spoke  of  their  own  dealings 

Smith,  and  of  dealings  to  their  knowledge 
jen  him  and  other  persons  in  respect  of  the  pro- 
,  from  the  time  of  his  marriage  up  to  his  insol- 
r,  as  is  set  out  in  such  paragraph ;  but  another 
sss,  one  Gh^eeUy  called  by  the  plaintiff,  stated  that 
i  not  consider  Smith  the  owner,  but  merely  the 
ger  of  the  property  for  his  wife  and  Elston's 
•en.     The  Judge  received  the  evidence  of  these 

witnesses,  considering  that  it  was  material  to 
aebtion  into  which  the  plaintiffs  case  had  resolved 
—namely,  whether  Smith,  though  not  the  true 
r  of  the  wool,  had  it  at  the  time  of  his  sequestra- 
by  the  consent  and  permission  of  the  true  owner, 
\  possession,  order,  or  disposition  as  reputed  owner, 
lereof  he  had  taken  upon  himself  the  sale,  alter- 
,  or  disposition,  and  had  thus  empowered  his 
il  a^ignee,  under  5  Vic.  No.  17,  s.  55,  to  sell  that 
for  the  benefit  of  his  (Smith's)  creditors,  as  will 
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^^^'        be  seen,  was  afterwai*ds  done  when  the  plaintiff  pi 

HiNTON       chased  it. 

MiLLEB.  7.  Smith   was   subpoenaed   by  the    plaintiff    as 

witness.  He  did  not  attend,  however,  but  a  docume 
was  given  in  evidence  by  the  defendants  themselv 
which  afforded  strong  proof  that  Smith  acted  as  if 
were  owner  both  of  the  farms  and  sheep  and  wo 
This  was  a  formal  lien  given  by  him  to  one  Atkinsc 
in  March,  1875,  upon  the  next  clip  of  the  sheep,  and 
which  document  the  following  is  a  copy: — "In  cc 
sideration  of  thirty  pounds  bona  fide  value,  for  whi 
I  admit  to  have  received  from  James  Atkinson, 
Mudgee,  in  the  colony  of  New  South  Wales,  Esq. 
do  hereby  give  the  said  James  Atkinson  a  preferal 
lien  to  the  extent  of  the  said  advance  on  the  wool 
the  ensuing  clip,  to  be  shorn  from  my  flocks  of  she< 
consisting  in  number  of  five  hundred  or  thereabou 
and  now  depasturing  on  my  farm  and  premises  nc 
the  racecourse,  on  the  Maitland  road,  near  Mudgee, 
the  colony  aforesaid,  under  my  own  superintenden 
and  branded  E  fire  brand  on  nose,  and  J  tar  brand 
back.  It  is  further  agreed  that  the  said  sheep  sh 
be  shorn  by  me  at  my  expense,  and  the  wool  shall 
delivered  at  Mudgee  aforesaid,  to  the  order  of  the  s€ 
James  Atkinson.  Dated  this  20th  day  of  March, 
the  year  of  our  Lord  one  thousand  eight  hundred  a 
seventy-five." 

8.  Some  months  later,  namely,  on  the  21st  Octob 
1875,  and  whilst  he  was  so  in  possession  of  and  de^ 
with  the  property  of  the  deceased  Elstoiiy  he  (Smit 
on  being  sued  by  several  parties,  sequestrated  his  esta 
Mr.  Hwmphery  was  appointed  official  assignee,  and  1 
by  his  messenger,  seized  on  and  attached  a  quantity 
wool — 415  fleeces — the  subject  of  this  action,  a 
which  had  shortly  before  been  shorn  from  the  abo> 
mentioned  sheep  by  Smith,  This  wool  was  at  one 
the  farms  in  the  actual  possession  of  Smith  at  t 
time  of  his  sequestration ;  and  Mr.  Humphery,  as  1 
official  assignee,  advertised  the  same  to  be  sold  1 
auction  for  the  benefit  of  Smith's  creditors.     Wh 
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I  advertisement  appeared  both  the  defendants  and 
Hnson  came  forvvai'd  and  claimed  the  wool — the 
mer  alleging  that  it  was  theirs,  they  being,  as  Elston'a 
jcutors,  the  real  owners ;  and  the  latter  claiming  it 
virtue  of  the  aforesaid  lien.  The  assignee  refused 
recognise  either  party,  upon  the  ground  that  the 
olvent  at  the  time  of  his  sequestration  had,  by  con- 
it  and  permission  of  the  true  owners,  in  his  poases- 
Q,  order,  and  disposition,  the  wool  in  question,  of 
ich  he  was  reputed  owner;  or  that  he  had  taken 
3n  himself  the  sale,  alteration,  and  disposal  thereof 
owner ;  and  that,  therefore,  the  official  assignee  was 
iitled  under  the  insolvent  law  to  sell  the  same  for 
\  general  creditors. 

J.  Mr.  Huiiiphery  accordingly  proceeded  with  the 
e,  and  plaintiff  purchased  the  wool  for  £50.  The 
2tioneer  gave  him  a  sale  note,  and  plaintiff  went  to 
5  farm  where  it  (the  wool)  had  been  previously 
ached  by  the  messenger  of  the  official  assignee; 
)k  possession  of  it,  and  left  a  man  in  charge,  who 
t  a  lock  and  key  on  the  shed  where  the  wool  was, 
d  stayed  there  (sleeping  on  the  wool  itself  at  night) 
:  several  days,  until  the  defendants  came  and  took 
B  wool  away  by  force,  and  in  spite  of  the  protests  of 
iintiff's  man,  and  sold  the  same  to  a  third  party  for 
d  received  from  him  the  net  sum  of  £52  4s.  9d. 
10.  At  the  trial  the  plaintiff  proved  the  insolvency 
Smith,  and  that  Mr.  Huniphery  was  his  official 
ngnee,  by  giving  in  evidence  a  document  dated  2l8t 
itober,  1875,  and  purporting  to  be  signed  by  his 
>nour  George  Hihhert  JDeffell,  Chief  Commissioner  of 
solvent  Estates,  and  to  be  sealed  with  his  seal  of  his 
ice,  and  by  which  it  was  declared  that  John 
'edeHck  Smith,  having  satisfied  him  by  petition  and 
idavit  that  he  is  insolvent,  the  Chief  Commissioner 
cepted  the  surrender  of  his  estate,  and  ordered  that 
l)e  placed  under  sequestration  according  to  law,  and 
pointing  Mr.  Hamphery  to  be  official  assignee  of 
id  in  that  estate ;  and  by  a  memorandum  in  writing 
L  the  margin  of  that  document,  Mr.  Deffell,  as  such 
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^^^'  Chief  Commissioner,  certified  under  his  hand  that  its 
HiNTON  contents  were  true  extracts  from  the  proceedings  of 
Miller.  record  in  the  insolvent  estate  of  John  FredeiHck  Smith, 
It  was  admitted  on  the  part  of  the  defendants  that  the 
Smith  referred  to  in  that  document  was  the  Smith  in 
question,  and  the  Judge  admitted  it  in  evidence;  being 
of  opinion  that  it  was  properly  receivable  as  such 
under  the  provisions  of  5  Vic.  No.  17,  s.  101,  or  s.  107 
and  13  Vic.  No.  16,  s.  2.  It  may  be  added  that  the 
defendants  themselves  gave  in  evidence  a  newspapei 
notice  of  4th  December,  1875,  which  they  had  pub 
lished  and  served  upon  the  plaintiff,  and  which  notic< 
was  addressed  (amongst  other  persons)  to  Mr.  Huvi 
phery  in  express  terms  as  oflScial  assignee  of  th< 
insolvent  estate  of  Smith. 

11.  When  the  case  on  each  side  had  closed,  th< 
Judge  told  the  jury  that  the  question  for  their  decisioi 
upon  the  evidence  before  them  was,  whether  or  no 
Sm^ithy  at  the  time  of  the  order  made  for  placing  hi 
estate  under  sequestration,  by  the  consent  and  per 
mission  of  the  true  owner,  had  in  his  possession,  ordei 
or  disposition  the  aforesaid  farms,  sheep  and  woo 
whereof  he  was  reputed  owner,  or  had  taken  upoi 
himself  the  sale,  alteration,  or  disposition  as  owner 
that  if  they  found  in  the  aiSSrmative,  the  plaintiff  wa 
entitled  to  their  verdict  for  the  value  of  the  wool,  bu 
if  in  the  negative,  then  the  verdict  should  be  for  th 
defendants,  and  the  Judge  recapitulated  to  the  jur; 
the  entire  evidence  as  it  bore  on  that  question.  Th 
jury  found  for  the  plaintiff  in  the  before-mentione 
sum  of  £52  4s.  9d.  which  the  defendants  had  receive 
for  the  wool  when  they  took  it  from  the  plaintiff  an 
sold  it  to  the  third  party.  The  questions  for  th 
Supreme  Court  are : — 1st.  Was  his  Honour  wrong  i 
receiving  the  evidence  stated  in  paragraph  No.  6,  as  t 
Smith's  dealings  with  the  farms,  sheep  and  wool  ?  2n< 
Was  his  Honour  wrong  in  receiving  the  evidence  c 
the  sequestration  which  is  set  out  in  paragraph  N< 
10?  3rd.  Was  his  Honour  wrong  in  directing  th 
jury  as  stated  in  paragraph  No.  11?" 
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^teplien  for  the  appellants  (the  defendants) 

Q.C.,  for  the  respondent. 

o:s  Martin,  C.J.  [after  stating  the  facts  as 
I  the  case].  Under  the  words  of  the  will  of 
oriy  his  widow,  now  the  wife  of  the  insolvent, 
J  estate  in  the  property  bequeathed,  free  from 
ol  of  any  future  husband  with  whom  she 
lermarry.  The  widow  married  the  insolvent, 
jr  husband,  he  was  with  her  in  possession  of 
rty,  and  dealt  with  it,  selling  in  some  seasons 
s  and  wool  of  the  sheep.  On  such  a  state  of 
question  is  raised  whether  those  actings  of 
rent  were  not  contrary  to  the  dispositions  of 
Bind  did  he  not  hold  the  property  in  his  order 
>sition  within  the  meaning  of  the  Insolvency 

opinion  the  view  taken  by  the  District  Court 
LS  erroneous.  It  is  clear,  on  the  authority  of 
Sldde  (a),  and  Miller  v.  Demetz  (6),  that  when 
is  possessed  of  property  for  her  own  separate 
ict  from  her  husband,  the  possession  of  her 
is  not  such  a  possession  by  a  third  person 
e  meaning  of  the  Insolvency  Act. 
lev  V.  Demetz  (b)  the  marginal  note  is — "  The 
a  woman  married  to,  and  living  with,  an 
as  his  wife,  he  having  a  former  wife  living, 
as  to  his  assignees  (although  such  goods  were 
ssession)  if  she  was  ignorant  of  the  former 
But  if  she  has  allowed  him  the  contixjl  and 
ent  of  her  property  after  discovery  of  the 
arriage,  such  property  passes  to  the  assignees." 
•eport  of  the  decision  is  as  follows : — "  .  .  . 
ZI.J.,  in  summing  up,  said  it  was  quite  clear 
le  plaintiff  believed  herself  to  be  married,  this 
lid  not  be  within  the  statute,  because  she 
be  said  to  be  consenting  to  another  person's 

C.R.  8S;  now  overruled  by  Raillon  v.   Wood,  L.R.   15 
53;  11  N.S.W.L.R.  474. 

(6)  1  Mo.  &  R.  479. 
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^^76.  holding  her  property  when  the  right  in  which  he  he) 
HiNTON  was  that  of  a  husband."  That  is  the  principle,  an 
Miller.  ^^  ^^^^  Cohen  v.  Slade  (a)  was  decided  by  the  Court. 
It  appears  to  me,  therefore,  that  the  possession  < 
Smith  (the  insolvent)  was  not  a  possession,  within  tl 
meaning  of  the  Insolvency  Act,  of  the  property  by 
third  person  with  the  consent  of  the  true  owner.  TJ 
possession  of  the  husband  of  his  wife  s  property  wi 
not  the  kind  of  possession  the  statute  affected.  It  wi 
contended,  nevertheless,  the  insolvent  having  dea 
with  the  property  by  selling  lambs  and  wool,  the  pn 
duce  of  the  sheep  bequeathed,  took  the  case  out  of  tl 
principle  laid  down  in  the  cases.  That  point  w« 
decided  by  Ex  parte  Carlow,  In  re  Birka  (6),  th 
marginal  note  of  which  is — "  Where  goods  ai 
delivered  to  a  bankrupt  to  sell  in  the  name  of  anothe 
his  selling  them  in  his  own  name  does  not  place  thei 
in  his  reputed  ownership."  The  judgment  of  tl 
Court  was : — "  There  is  no  evidence  of  notice  one  wa 
or  the  other;  but  without  that,  this  is  not  a  case  i 
which  the  bankrupt  had  the  order  and  disposition,  wi£ 
*  consent  of  the  true  owner.'  His  only  authority  wi 
to  sell  them  in  the  name  of  the  petitioner.  Tl 
assignees  can  never  ground  a  title  through  the  frau 
of  the  bankrupt."  The  possession  of  the  insolvent  wi 
a  possession  in  virtue  of  his  wife.  He  was  a  prop( 
person  to  have  possession;  it  was  rightful,  and 
could  not  give  his  creditors  a  right  to  seize  any  of  tl 
property  because  in  former  years  he  had  dealt  with 
by  selling  some  lambs  and  wool.  The  view  taken  h 
the  District  Court  Judge  was  wrong,  and  the  appe; 
will  be  granted.  The  verdict  in  the  Court  below  wi 
be  entered  for  the  defendants.  The  appellant  will  gi 
the  costs  of  the  appeal. 

Hargrave,  J.  By  the  words  of  the  will  the  wido^ 
of  Elston  clearly  took  a  life  interest  free  from  tl 
control  of  any  future  husband  in  the  pix)perty  U 
queathed — the  wife  held  as  a  feme  sole, 

(a)  12  S.C.R.  8S.  (h)  2  Mont.  &  Ayr.  39. 


Digitized  by 


Google 


CASES   AT   LAW.  411 

TiLLiAM    Manning,  J.    I  concur.    The   lien        1876. 
^  the  insolvent  was  of  no  value  if  the  wife       Hinton 
i  it.     The   property  was  bequeathed  to  the      millbr, 

her  separate  use,  coupled  with  the  trust  of 
ling  the  children.  The  dealing  with  the  pro- 
r  the  insolvent  cannot  affect  the  matter. 

Appeal  upheld  with  costs. 


HuMPHERY  V.  Howes  (a)  (6).  ^^76. 

September  14. 
— Action  by  ojfflcial  asftignee— Breach  of  contract  by  insolvent 
'08S  action — Common  Law  Procedure  Act,  1857,  «.  17. 

ition  by  an  official  assignee  on  a  building  contract,  accord- 
lich  the  insolvent  undertook  to  build  a  house  for  the 
f  the  defendant  pleaded  (in  a  plea  of  cross  action  by  way 
that  the  work  was  not  done  according  to  the  terms  of  the 

er  Hargrave  and  Manning,  JJ.,  Martin,  Q.3.,  dissentiente), 
lea  was  good. 

[JRRER.  This  was  an  action  on  a  building 
>ntract  brought  by  the  official  assignee  of  the 
f  one  Thomas  Moon.  The  defendant,  in  a 
jross  action,  by  way  of  set  off,  pleaded  that  the 
as  not  performed  according  to  the  contract, 
plea  the  plaintiff  demurred. 

)leadings  were  as  follows : — 
DURATION.     Frederick  Thomas  Humphery,  the 
assignee  of  the  estate  and  effects  of  Thoinas 
sin   insolvent,   whose    estate    has    been    duly 
ated,  sues   William    Hoiues,  for   that  it  was 

re  Sir  Jamies  Martin,  C.J.,  Hargrave,  J.,  and  Sir  William 

J. 

>wed  in  Sandeman  v.  Btdicdl  (1  N.  S.  W.  L.  R.  10). 
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^^76.        agreed  by  and  between  the  said  Thomas  Moon,  before 
HuMPHERY    his  insolvency,  and  the  defendant,  that  in  consideration 
Howes.       ^^  ^^  s^^d  Thomas  Moon  executing  certain  work  for 
the  defendant,  in  and  about  the  erection  of  a  certain 
house  for  the  defendant,  according  to  certain  plans, 
specifications  and  conditions,  the  defendant  promised 
the  said  Thomas  Moon  to  permit  him  to  execute  the 
said  work  in  manner  aforesaid,  and  to  pay  to  him  the 
sum  of  thirteen  hundred  and  seventy  pounds,  in  certain 
instalments,  upon  the   production   of   the   architect's 
certificate,  and  the  balance  within  fourteen  days  after 
the   production   of  the   architect's   certificate  of   the 
amount,  and   that  the  works  are   completed   to   his 
satisfaction — and  the  plaintiff,  as  such  oflicial  assignee 
as  aforesaid,  says  that  the  said  Thomas  Moon  did  enter 
upon  the  said  work,  and  was  paid  a  certain  large  sum 
in  respect  thereof  by  the  defendant ;  and  all  conditions 
were  performed,  and  all  things  happened,  and  all  times 
elapsed  necessary  to  entitle  the  said  Thom^as  Moon, 
before  his  insolvency,  and  the  plaintiff  as  such  assignee 
as  aforesaid,  to  have  the  said  contract  performed  by 
the  defendant  on  his  part  to  be  performed — yet  the 
defendant  has  not  paid,  either  to  the   said  Thomxxs 
Moon  before  his  insolvency,  or  to  the  plaintiff  as  such 
assignee  as  aforesaid,  the  said  balance  of  the  said  sum 
so  agreed  to  be  paid  by  the  defendant  to  the   said 
Thomas  Moon  as  aforesaid ;  but  has  wholly  neglected 
and  refused  so  to  do.     2.  The  plaintiff,  as  such  assignee 
as  aforesaid,  also  sues  the  defendant  for  money  payable 
by  the  defendant  to  the  plaintiff,  as  such  assignee  as 
aforesaid,  for  goods  sold  and  deliv^ered  by  the  said 
Thomxis  Moon  before  his  insolvency  to  the  defendant, 
and  for  goods  then  bargained  and  sold  by  the  said 
Thomas  Moon  to  the  defendant,  and  for  work  then 
done  and  materials  then  provided  by  the  said  Thomas 
Moon  for  the  defendant,  at  his  request,  and  for  money 
then  paid  by  the  said  Tliomas  Moon  for  the  defendant, 
at  his  request,  and  for  money  found  to  be  due  from 
the  defendant  to  the  said  Thomas  Moon  on  accounts 
then  stated  between  them,  and  for  work  done  and 
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rials  provided  by  the  plaintiff  as  such  assignee  as 
said,  for  the  defendant  at  his  request,  and  for 
7  found  to  be  due  from  the  defendant  to  the 
[;iff  as  such  assignee  as  aforesaid,  on  accounts 
1  between  the  plaintiff  as  such  assignee  as  afore- 
md  the  defendant. 

[JRTH  PLEA.  The  defendant,  for  a  plea  of  cross 
I  by  way  of  set-off,  says  that  the  claims  of 
iaintiff  in  the  said  common  counts  mentioned  are 
ime  as  those  sued  for,  and  arose  out  of  the  agree- 
set  forth  in  the  said  first  count,  and  not  other- 
and  the  defendant  says  that  it  was  a  term  and 
bion  of  the  said  agreement  that  the  said  works 
n  mentioned  should  not  be  executed  with  im- 
r  materials  or  defective  workmanship,  and  that 
?7orks  should  be  completed  by  the  said  Thomas 
on  or  before  the  19th  day  of  September,  1875, 
\  delayed  by  reason  of  inclement  weather,  com- 
on  of  workmen,  strikes,  or  lock-out,  for  which 
llowance  was  to  be  made  by  the  said  architect, 
1  case  of  default,  the  said  Thomas  Moon  should 
r  allow  to  the  defendant  as  and  by  way  of 
ated  and  agreed  damages,  the  sum  of  £5  per 
for  every  week  during  which  the  said  works 
lot  completed — and  the  defendant  says  that  part 
e  said  works  was  executed  with  improper 
ials  and  defective  workmanship,  and  that  the 
hoTtiaa  Moon  after  commencing  the  said  works, 
efore  they  were  completed  (and  before  the  said 
tration),  abandoned  the  same,  and  although  not 
id  by  any  of  the  excepted  causes,  neglected  and 
1  to  complete  them  in  accordance  with  his  said 
lent,  and  never  has  (nor  has  the  plaintiff) 
jted  the  same,  whereby  the  defendant  was  put 
and  expense  in  obtaining  tenders  for  the  com- 
i  of  the  said  works,  and  in  paying  persons  for 
and  material  in  and  about  the  proper  completion 
same  in  accordance  with  the  said  contract ;  and 
d  works  thereby  remained  incomplete  for  a  long 
hat  is  to  say,  for  many  months  after  the  said 


1876. 


HUHPHEBT 
V, 

Howes. 
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^^76.  nineteenth  day  of  September,  one  thousand  eight 
HuMPHERY  hundred  and  seventy-five,  and  the  defendant  was 
HowKs.  prevented  from  letting  the  said  house,  and  was  other- 
wise greatly  injured,  and  the  defendant  says  that  the 
damage  he  has  sustained  by  reason  of  the  premises 
equals  the  plaintiffs  claim  herein,  and  he  is  willing  to 
set-off  the  amount  of  such  damage  against  the  said 
claim. 

Demurrer  to  the  fourth  plea,  on  the  grounds — 1. 
That  a  plea  of  cross  action  founded  upon  breaches  of 
contract  committed  before  insolvency  by  an  insolvent, 
cannot  be  pleaded  to  an  action  by  the  insolvent's 
official  assignee.  2.  That  the  said  plea  confesses  but 
does  not  avoid  the  causes  of  action  in  the  plaintiff's 
declaration  mentioned.  3.  That  it  does  not  appear 
from  the  said  plea  that  the  Chief  Commissioner  of 
Insolvent  Estates  had  stated  an  account  between  the 
said  insolvent  and  the  defendant,  in  accordance  with 
the  requirements  of  the  37th  section  of  the  Act  5 
Victoria,  No.  17.  4.  That  the  said  plea  being  founded 
upon  alleged  breaches  of  contract  committed  by  the 
said  insolvent  before  his  insolvency,  cannot  be  pleaded 
in  this  action,  and  affords  no  answer  in  law  to  the 
causes  of  action  in  plaintiff's  declaration  mentioned. 
5.  That  the  said  plea  does  not  show  the  right  of  the 
defendant  to  set-off  any  amount  against  the  plaintiff's 
claim.  6.  That  the  said  plea  does  not  show  that  the 
defendant  is  entitled  to  prove  for  any  amount  against 
the  said  insolvent's  estate. 

M.  H.  Stephen  {Pilcher  with  him),  in  support  of 
demurrer,  cited  Boorman  v.  Nash  (a),  and  BoviU  v. 
Wood  (b). 

Butler,  Q.C.  (Hecdy  with  him),  in  support  of  plea, 
cited  Morris  v.  Bank  of  KS.W.  (c),  Morris  v.  Flower 
(d),  and  Elder  v.  Beaumont  (e). 

(a)  9  B.  &  C.  145.  (c)  1  S.  C.  R.  66. 

(6)  2  M.  &  S.  23.  (d)  2  S.  C.  R.  196. 

(e)  27  L.  J.  Q.  B.  25. 
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Sir  James  Maktin,  O.J.  (after  stating  the  circum-        1876. 
stances  of  the  case).     The  insolvent  did  work  for  the    Humphbry 
defendant  under  a  building  contract     After  that  his       howes. 
estate  was  sequestrated.     The  claim  is  for  money  for 
that  work  due  to  the  assignee  from  the  defendant. 
He  pleads  by  way  of  cross  action  that  the  work  was 
not  done  according  to  the  contract,  setting  out  penal- 
ties, &c.     That  plea,  as  not  being  in  pursuance  of  the 
17th  section  of  Common  Law  Procedure  Act,  1857, 
the  plaintiff  has  demurred  to. 

After  a  good  deal  of  doubt  and  hesitation  I  am  of 
opinion  that  the  demurrer  ought  to  be  sustained.  The 
proper  test  is  this; — If  there  were  no  claim  by  the 
assignee  against  the  defendant  for  the  price  of  the  work, 
could  the  defendant  make  the  estate  liable  for  damages 
for  breach  on  the  part  of  the  insolvent  ?  Beyond  all 
doubt  no  such  action  would  lie.  There  is  no  authority 
to  show  it.  No  action  will  lie  against  the  assignee  for 
breach  of  contract  by  the  insolvent ;  if  that  is  so,  how 
can  it  be  the  subject  of  cross  action  ?  The  Common 
Law  Procedure  Act  gives  no  new  right.  (His  Honour 
read  s.  17.)  This  section  only  regulates  pleadings ;  it 
gives  no  new  rights.  I  am  of  opinion  that  the  demurrer 
should  be  sustained. 

Hargrave,  J.  The  cross  action  is  not  an  action 
simpliciter,  it  is  by  way  of  set-off.  Where  the  official 
assignee  comes  into  Court  and  asks  for  a  claim,  may 
not  the  defendant  plead  a  cross  action  by  way  of  set- 
off ?  That  would  be  pure  equity.  All  matters  of  set- 
off may  be  pleaded.  By  the  words  of  the  Insolvency 
Act  the  official  assignee  takes  the  same  remedy  and 
rights  as  the  insolvent;  he  takes  the  remedy  cum 
onerihua. 

As  to  s.  17  of  the  Common  Law  Procedure  Act  of 
1857,  it  is  to  be  construed  broadly.  It  is  a  remedial 
Act ;  it  was  framed  to  do  away  with  multiplicity  of 
actions.  The  expression  "between  the  parties"  is 
surplusage.  In  my  opinion  the  demurrer  is  bad.  This 
set-off  is  inseparable  from  the  contract  which  is  alleged 
on  the  record. 
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__W6^  Sir  WiLLUM  Manning,  J.     I  concur  with  Hargrave 

HuMPHERY  J.,  who  is  perfectly  clear  on  the  subject,  whereas  the 
Howes.  Chief  Justice  was  of  a  contrary  opinion  after  doubt 
I  shall  not  go  beyond  the  actual  case  in  hand.  It  ie 
an  action  by  the  official  assignee  suing  as  for  a  right 
accruing  to  the  insolvent  before  insolvency,  as  if  the 
insolvent  himself  was  suing  in  the  action.  The  con- 
tract was  for  good  workmanship  and  materials.  They 
were  both  bad.  The  plea  is  a  clear  answer.  Because 
insolvency  has  intervened  it  is  contended  that  the 
rights  of  the  parties  are  altered ;  it  cannot  be  that  a 
third  person  can  therefore  be  in  a  worse  position. 

Sect.  64  gives  the  official  assignee  only   the  same 
rights  and  remedies  that  the  insolvent  would  have 
had ;  the  official  assignee  would  not  be  entitled  to  go 
beyond  that  except  within  certain  sections  of  the  Act. 
That  is  a  clear  right,  unleas  we  have  to  go  back  to  the 
old  law,  where  there  was  no  set-off,  and  to  say  that  it 
is  to  apply  where  one  party  sues  in  official  capacity, 
and  not  in  individual  character.     The  word  "  parties  " 
is  to  be  construed  in  its  widest  sense — i,e,,  to  the  party 
in  his  representative  character.      It   is   admitted    it 
would  apply  where  the  "  party  "  is  an  executor.     Sect. 
54  defines  the  rights  of  the  official  assignee,  and  he  is 
limited  to  that.     Here  the  official  assignee  is  suing  for 
money  which  is  subject  to  a  deduction ;  he  cannot  sue 
for  one  side  of  an  account  without  letting  in  the  other 
side.     This  is  a  case  within  s.  17  of  the  Common  Law 
Procedure  Act  of  1857.    The  "subject  of  a  cross  action" 
is  in  essence  a  claim  for  deductions — not  a  cross  action. 
It  is  really  a  simple  answer  to  the  subject  matter  of 
the  suit,  and  the  official  assignee  must  bring  his  action 
subject  to  that  right.     Sect.  17  of  the  Common  Law 
Procedure  Act  of  1857  is  amply  sufficient  to  meet  the 
case  and  prevent  the  injustice  which  would   obtain 

otherwise. 

Judgment  for  defendant — demurrer 

overruled. 
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Regina  v.  O'Cock  (a). 

Crhn hiui  iaw — Foi'rffiy — Evidence. 

oner  was  convicted  of  forgery.  He  had  drawn  a  cheque 
3  of  D.  if.,  on  the  **  Bank  of  N.  S.  Wales,  Sydney."  It  was 
he  trial  that  no  person  of  that  name  had  any  account  at 
fice  of  the  bank.  Evidence  was  admitted  (after  objection) 
eque  as  drawn  was  payable  only  at  the  head  office, 
at  the  evidence  was  properly  admitted.  The  Crown  was 
I  to  prove  that  the  prisoner  had  no  account  at  any  of  the 
)f  the  bank  in  Sydney.  The  burthen  of  proving  the 
I  any  such  account  lay  on  the  prisoner. 

N  CASE  RESERVED.     This  was  a  special 

reserved  for  the  consideration  of  the  Supreme 

Y  Mr.  J.  F.  Josephson,  the  Chairman  of  the 

Quarter  Sessions.     The  prisoner  was  tried  at 

He  was  charged  with  forging  and  uttering 

drawn  in  the  name  of  D.  Macpherson  on  the 

New  South  Wales,  Sydney.     It  appeared  that 

iner  obtained  a  blank  form  of  a  cheque  from 

?M,  and   that   he   filled   it   up    for    £6.      He 

i  the  cheque  to  a  storekeeper  in  payment  for 

ti  of   fireworks,  and  received  £5   in  change. 

jue  was  paid  into  the  Bank  of  New  South 

.  Dubbo,and  was  sent  for  collection  to  Sydney 

returned  not  paid.     A  clerk  from   the  head 

)ved  that  "  D.  Macpherson  "  had  no  account  at 

oflice.     On  cross-examination,  it  was  elicited 

Sydney,  in  addition  to  the  head  office,  there 

^o   branches,  and  the  bank  clerk  could   not 

lat  the  cheque  would  not  have  been  paid  at 

those  branches. 

ijwer  to  the  Crown  Prosecutor,  the  clerk  said 

i'as  a  cheque  on  the  head  establishment  (that 

was   objected    to).      When  the  cheque   was 

J  Sir  James  Martin^  C.J.,  Harr/rare,  J  ,  and  Manmiuf,  J. 
BB — 14 


1876. 


Septemfyer  15. 
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1876.  presented  to  the  storekeeper,  the  prisoner  was  aske 
Rboina  if  he  was  one  of  the  Macphersons  of  Wellington,  ar 
0*CocK.  ^^  reply,  said  that  he  was  not,  but  that  he  was  we] 
known  about  Dubbo,  and  that  the  cheque  was  his  o^ 
cheque ;  when  the  cheque  was  produced  in  Court,  tl 
clerk  would  not  swear  that  it  was  the  same  cheque  1 
saw  in  Sydney.  The  main  question  was  whether  tl 
Judge  was  right  in  allowing  the  evidence  that  tl 
cheque  was  a  cheque  on  the  head  office. 

Butler,  Q.C.,  and  Pilcher,  for  the  prisoner. 

Teece,  for  the  Cix)wn. 

The  Court,  without  calling  upon  the  Crown,  unar 
mously  affirmed  the  conviction.  The  evidence  w 
properly  admitted  ;  if  the  prisoner  had  any  accou 
at  either  of  the  branches  of  the  Bank  of  New  Sou 
Wales  in  Sydney,  the  onus  of  proving  that  fact  w 
on  the  prisoner.  The  Crown  was  not  called  upon 
prove  the  non-existence  of  any  such  account. 

Oonviction  ajffirmed. 
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R.  V,  James  Smith  (a)  (6). 

CHmiiial  law — Arrext  unthmU  warrant, 

prisoner  was  coDvicted  of  assaulting  Senior-Sergeant  S,  inhile 
execution  of  his  duty.  It  was  proved  that  the  prisoner  made 
obscene  language  in  a  public  place  within  hearing  of  constable 
lO  arrested  him.  The  prisoner  thereupon  assaulted  B.^  took 
ion  from  him,  knocked  him  down,  and  threw  his  baton  away, 
I  B.  disabled.  B.  went  immediately  to  the  police  station  and 
ed  S. ,  his  superior  officer,  and  S.  promptly  went  to  the  place 
the  assault  had  been  made  on  B.  and  there  found  the  prisoner. 
.  O. ,  who  was  present,  charged  the  defendant  with  assaulting 
'hereupon  S.,  who  had  no  warrant  for  the  apprehension  of  the 
ir,  said,  touching  him  on  the  shoulder,  **  I  arrest  you  for  dis- 
\  constable  B.  of  his  baton  while  in  the  execution  of  his  duty, 
r  assaulting  (?,  O."  The  prisoner  then  committed  the  assault 
►f  which  he  was  convicted. 

i  (per  Martiuy  C.  J.,  and  FauceJt^  J.,  Manning^  J.,  duhitanU)t 
le  conviction  was  bad  and  should  be  quashed.  The  arrest  of 
isoner  by  S,  without  a  warrant  was  on  a  charge  of  an  assault 
8.  had  not  witnessed,  and  it  was  therefore  illegal.  It  was 
erial  whether  S,  believed  that  the  prisoner  had  stolen  BJ's 
as  that  was  not  the  charge  on  which  ^S^.  arrested  him.  The 
by  S,  could  not  be  considered  as  a  re-arrest  on  the  original 
of  using  obscene  language. 

We  (per  ^arihiy  C.J.).  Had  S.  arrested  the  prisoner  without 
y;  any  direct  charge,  the  arrest  would  have  been  justified  as  a 
at  on  the  charge  of  using  obscene  language. 

OWN  CASE  RESERVED.  SPECIAL  CASE. 
"  On  the  evening  of  the  eighth  day  of  April  last  the 
Qer,  James  STnith,  made  use  of  obscene  language 
>ublic  place,  the  main  street  of  WoUongong.  The 
lage  was  used  within  hearing  of  Constable  Boys, 
then  arrested  the  prisoner.  On  this  the  prisoner 
atly  assaulted  Boys,  and  Boys  drew  the  baton ; 
>risoner  seized  it,  wrenched  it  from  him,  knocked 
iown,  kept  the  baton  in  his  hand  for  a  minute  or 

^fore  Sir  James  Martin^  C.  J.,  Faucet t,  J.,  and  Manning,  J. 
As  to  the  right  of  a  constable  or  other  person  to  arrest  an 
8r  under  the  Criminal  Law  Amendment  Act,  see  s.  429  of  that 
and  B.  v.  Byan,  11  N.S.W.  L.R.  171.] 
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^^'*^'  two,  and  then  threw  it  away  over  an  adjoining  fenc( 
Regina  Prisoner  at  that  time  escaped  from  the  custody  of  Boyi 
Jamks  Smith,  who  was  so  disabled  by  the  violence  of  the  prisone 
that  he  was  unable  to  re-arrest  him,  and  a  crowd  o 
bystanders  would  afford  Boys  no  aasistance.  Unde 
those  circumstances  Boys  hurried  to  the  police  statioi 
saw  his  superior  officer,  Senior-sergeant  ^SZ/^eridan,  an 
made  an  immediate  communication  to  him  on  th 
subject,  whereupon  the  senior-sergeant  instantly  pre 
ceeded  to  the  place  at  which  the  assault  had  take 
place,  and  there  found  prisoner  in  a  very  excited  stat( 
surrounded  by  a  number  of  people.  At  the  same  tim 
one  George  Osborne,  whom  the  prisoner  had  previousl 
assaulted,  and  from  whose  head  blood  was  oozing 
charged  prisoner  with  such  assault.  There  was  n 
warrant  for  the  apprehension  of  the  prisoner ;  and  th 
sergeant  said  to  him,  touching  him  on  the  shoulde 
'I  arrest  you  for  disarming  Constable  Boys  of  his  bato 
while  in  the  execution  of  his  duty,  and  for  assaultin 
Oeorge  Osbmme'',  prisoner  then  assaulted  the  sergean 
and  beat  him  barbarously — brutally.  The  prisons 
was  tried  at  the  Quarter  Sessions,  Wollongong,  on  tli 
twenty-third  day  of  June  last,  before  M'Farlarn 
D.C.J.,  and  a  jury  of  twelve,  for  assaulting  Sergear 
Sheridan,  a  peace  officer  in  the  discharge  of  his  dut; 
The  foregoing  facts  were  sworn  to  by  Boys  and  b 
Sergeant  Sheridan;  and  in  his  evidence  the  sergear 
further  swore,  he  believed,  from  Boys  report,  that  th 
prisoner  had  stolen  his  baton.  But  the  prisoner 
advocate  submitted  that,  at  the  time  of  the  assau 
upon  the  sergeant,  the  latter  was  not  justified  i 
arresting  prisoner,  and  therefore  was  not  in  the  dii 
charge  of  his  duty.  The  Judge  ruled  that  he  was — 
the  jury  believed  that  the  prisoner  had  just  previousl 
broken  away  by  violence  from  the  arrest  by  Buys- 
that  the  prisoner  deprived  him  of  his  baton  at  the  sara 
time,  and  prevented  his  recovering  it;  that  by  tli 
same  violence  the  prisoner  had  incapacitated  Boi 
from  re-arresting  him  ;  that  Boys  had  thereupon  mat] 
immediate  report  of  the  circumstances  to  Sheridai 
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>eri()r  officer,  who  had  acted  upon  that  report 
ith,  and  arrested  the  prisoner,  reasonably  be- 
that  he  had  stolen  the  constable's  baton.  But 
prisoner's  advocate  so  requiring,  his  Honour, 
verdict  given,  reserved  the  question  for  the 
ration  of  the  Supreme  Court.  The  prisoner 
and  guilty  of  assaulting  a  peate  officer  in  the 
ge  of  his  duty,  and  was  sentenced  accordingly. 
3stion  for  the  decision  of  the  Supreme  Court  is, 
J  Judge  wrong  in  his  said  ruling?" 

%o7?,  for  the  prisoner. 

;/*,  for  the  Crown. 

AMES  Martin,  C.J.  The  prisoner  was  charged 
ssaulting  a  constable  in  the  discharge  of  his 
It  was  proved  that  the  prisoner  made  use  of 
!  language  in  a  public  place,  within  the  hearing 
itible  Boys,  who  arrested  hira.  The  prisoner 
:»d  Boff>^,  took  his  baton  from  him,  knocked  him 
,nd  threw  his  baton  away.  Boys  being  disabled, 
Lsoner  escaped.  Boys  thereupon  immediately 
id  his  senior,  Senior-sergeant  iSheHdan,  of  what 
ken  place ;  and  he  instantly  pi-oceeded  to  the 
;  which  the  assault  on  Boys  had  been  committed, 
3re  found  the  prisoner  in  a  very  excited  state, 
ided  by  a  crowd ;  from  among  whom  one  George 
e,  who  had  been  assaulted  by  the  prisoner,  and 
irhose  hea^l  blood  was  oozing,  charged  the 
r  with  such  assault.  There  was  no  warrant  for 
prehension  of  the  prisoner.  Sheridan  said  to 
uching  him  on  the  shoulder,  "  I  arrest  you  for 
ng  Constable  Boys  of  his  baton  while  in  the 
on  of  his  duty,  and  for  assaulting  Geary e 
e,"  the  prisoner  turned  on  Sheridan  and 
3d  him  in  a  violent  and  brutal  manner. 
ie  trial  on  the  prisoner's  behalf  it  was  submitted 
the  time  of  the  assault  on  Sheridan  he  was  not 
1  in  arresting  the  prisoner,  and  that  h^  therefore 
t  in  the  discharge  of  his  duty.     The  chairman 
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^^'^^'  ruled  that  Sheridan  was  justified  in  arresting  the 
Rboina  prisoner.  The  Court  has  to  decide  whether  or  not  the 
James  Smith,  chairman  was  right  in  so  ruling.  It  is  clear  that  the 
prisoner  was  legally  arrested  for  using  obscene  lan- 
guage. After  his  escape  from  Boys,  was  the  senior- 
sergeant  justified  in  an-esting  him  without  a  warrant? 
That  is  the  question. 

I  much  regret  that  I  feel  myself  bound  to  say  that 
the  learned  chairman  was  wrong.  From  the  evidence 
it  appears  that  the  prisoner  was  most  violent  and  had 
committed  two  assaults — one  of  a  most  violent  nature 
— and  it  is  to  be  regretted  that  he  should  not  be 
punished.  The  law,  however,  had  to  be  upheld  at  all 
hazards,  and  in  the  present  case  the  conduct  of  the 
prisoner  had  not  brought  him  within  the  limits  of  the 
law. 

The  power  of  policemen  with  regard  to  common 
assaults  is  well  and  clearly  settled.  A  policeman  can 
apprehend  a  person  guilty  of  an  assault  only  when  he 
sees  the  assault  committed.  Old  decisions  settled  that 
to  be  the  law.  A  constable  can  apprehend  any  person 
for  an  assault  committed  in  his  view.  It  is  not 
necessary  to  make  the  arrest  there  and  then,  but  it  ought 
to  be  made  as  soon  after  the  assault  as  possible  w^ith 
regard  to  the  surrounding  circumstances.  The  law  is 
well  laid  down  and  authoritatively  settled  in  the  case  of 
iJ.  V.  Walker  (a).  "  W,  was  indicted  for  cutting  and 
wounding  T,  C,  The  1st  count  charged  the  cutting 
with  intent  to  disable ;  the  2nd  with  intent  to  do 
grievous  bodily  harm ;  the  3rd  with  intent  to  prevent 
the  lawful  apprehension  of  the  prisoner.  The  evi- 
dence showed  that  T,  C.  was  a  sergeant  in  the 
Lancashire  constabulary  force,  and  the  prisoner  a 
police  constable  under  him.  On  C.  going  to  the 
prisoner  s  house  to  see  that  he  was  in  the  discharge  of 
his  duty  an  altercation  took  place,  and  C.  left  the 
house,  when  the  prisoner  followed  and  struck  him.  (7. 
went  for  assistance,  and  returned  with  two  police  con- 
stables. The  prisoner  was  from  home.  In  two  hours 
{a)  Dears.  lioS;  23  L.J.M.C.  123. 
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sy  returned,  and  told  the  prisoner  to  go  with  them  1^7^- 
the  station.  The  prisoner  refused,  and  on  C  Reoina 
einpting  to  take  hold  of  him  the  prisoner  struck  jame8^Smith. 
a  on  the  head  with  a  clock  weight,  inflicting  the 
unds  charged  in  the  indictment.  On  this  evidence 
I  jury  found  the  prisoner  guilty  upon  the  third 
mt.  Held — That  the  apprehension  was  not  lawful, 
i  therefore  the  conviction  could  not  be  sustained." 
delivering  the  judgment  of  the  Court,  Pollock, 
J.,  said,  "  The  jury  have  found  the  prisoner  guilty 
m  the  third  count  of  the  indictment,  which 
trges  that  the  prisoner  committed  the  assault 
ih  intent  to  prevent  his  lawful  apprehension.  We 
of  opinion  that  the  apprehension  was  not  lawful. 
e  assault  for  which  the  prisoner  might  have  been 
)rehended  was  committed  at  another  time  and  at 
)ther  place ;  there  was  no  continued  pursuit  of  the 
soner,  and  the  interference  of  the  prosecutor  was 
i  for  the  purpose  of  preventing  an  aflray  nor  of 
esting  a  person  whom  he  had  seen  committing  an 
ault."  In  that  report  the  word  '*  recently "  is 
itted ;  the  last  paragraph  should  read,  as  appears 
other  reports,  and  also  by  the  quotation  of  the  judg- 
nt  by  Cockburriy  C.J.,  in  R.v.  Light  (a),  "  of  arresting 
)erson  whom  he  had  seen  recently  committing  an 
ault."  By  that  case  two  things  are  affirmed.  Fii*st, 
^t  the  power  of  arrest  exists  only  in  a  constable  who 
s  the  offence  committed ;  and,  secondly,  the  arrest 
^uld  be  made  at  once  or  recently  after  the  assault  is 
amitted.  That  case  was  followed  by  iJ.  v.  Light  (a), 
ere  the  conviction  was  upheld,  but  the  principle 
3  not  departed  from.  The  marginal  note  was  as 
lows : — "  The  defendant  was  convicted  upon  an 
ictment  charging  him  with  assaulting  a  constable 
the  execution  of  his  duty.  It  appeared  that  the 
istable,  while  standing  outside  the  defendant  s  house, 
ir  him  take  up  a  shovel  and  hold  it  in  a  threatening 
itude  over  his  wife's  head,  and  heard  him  at  the 
lie  time  say,  *If  it  was  not  for  the  policeman  outside 
(a)  Dears,  k  B.C.C,  332 ;  27  L.  J.M.C.  1. 
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^^76.  1  would  split  your  head  open;'  that,  in  about  twenty 
Rkoina  minutes  afterwards,  the  defendant  left  his  house,  after 
Jamim  Smith,  s^'yi'^g  ^hat  he  would  leave  his  wife  altogether,  and 
was  taken  into  custody  by  the  constable,  who  had  no 
warrant,  when  he  had  proceeded  a  short  distance  in 
the  direction  of  his  father's  residence,  and  that  upon 
being  so  taken  into  custody  the  defendant  resisted  and 
assaulted  the  constable.  Held — that  the  constable 
was  justified  in  arresting  the  defendant  and  that  the 
conviction  was  right."  In  his  judgment,  Cockburu, 
C.J.,  said — "It  appears  that  i\\e  policeman  himself 
witnessed  what  in  point  of  law  amounted  to  an  assault, 
for  he  saw  the  prisoner  hold  a  shovel  over  his  wife's 
head,  and  that  act  was  accompanied  by  violent  lan- 
guage and  threats.  No  long  period  elapsed  between 
this  and  the  taking  of  the  prisoner  by  the  policeman, 
the  prisoner  continuing  in  all  probability  in  the  same 
state  of  mind.  It  is  true  that  the  arrest  took  place 
after  the  prisoner  had  left  the  house  where  his  wife 
was ;  but  there  was  nothing  to  show  that  he  might  not 
return ;  and,  indeed,  another  person  who  had  seen  the 
whole  transaction  called  upon  the  policeman  to  appre- 
hend him,  upon  the  ground  that  if  he  did  return  his 
wife's  life  would  be  in  danger.  The  case  is  within  the 
ruling  of  Pollock,  O.B.,  in  R.  v.  Walker''  (a).  Erie,  J., 
was  of  the  same  opinion — "  The  policeman  took  the 
prisoner  into  custody  recently  after  he  had  seen  him 
commit  the  offenc^^.  It  is  not  necessary  that  a  police- 
man should  arrest  a  man  at  the  very  moment  he  sees 
an  assault  committed;  it  is  quite  sufficient  if  he  arrests 
recently  after  the  right  to  do  so  arises."  And  further 
on — *'  As  a  conservator  of  the  peace  he  had  authority 
to  take  the  prisoner  into  custody,  he  having  so  recently 
witnessed  the  commission  of  an  assault.  Here  there 
was  a  continuing  danger  and  a  continuing  pursuit,  and 
it  was  the  duty  of  the  policeman  to  exercise  his 
authority  in  this  case,  in  order  to  prevent  a  further 
breach  of  the  peace."  Williams,  J.,  laid  down  the  law 
as  follows,  "  A  constable,  as  conservator  of  the  peace, 

(a)  Dears.  3 JS ;  '23  L.J.  M.C.  123. 


Digitized  by 


Google 


CASES   AT   LAW. 


425 


1876* 


ithority,  equally  with  all  the  rest  of  Her  Majesty's 

:ts,  to  apprehend  a  man  where  there  is  reasonable       Kegiha 

ds  to  believe  that  a  breach  of  the  peace  will  be  coin-  j^mes  Smith. 

l,and  it  is  quitesettled  that,  where  he  has  witnessed 

jault,  he  may  apprehend  as  soon  after  as  he  con- 

Qtly  can."     The  principle  was  afterwards  recog- 

in  R.  V.  Marsden  (a),  where  the  marginal  note 
ihe  words  following: — "The  prisoner  assaulted  a 
!  constable  in  the  execution  of  his  duty.  The  con- 
?  went  for  assistance,  and  after  an  interval  of  an 

returned  with  three  other  constables,  when  he 
I  that  the  prisoner  had  retired  into  his  hoiise,  the 
of  which  was  closed  and  fastened  ;  after  another 
/al  of  fifteen  minutes  the  constables  forced  open 
loor,  entered,  and  arrestee!  the  prisoner,  who 
ded  one  ofc*  them  in  resisting  his  apprehension. 
— That  cus  there  was  no  danger  of  any  renewal  of 
>riginal  assault,  and  as  the  facts  of  the  case  did 
onstitute  a  fresh  pursuit,  the  arrest  was  illegal." 
s  judgment,  Kelhi,  C.B.,  said -"  The  (juestion  in 
iase  is  whether  there  was  a  lawful  apprehension, 
li  depends  on  whether  the  attack  on  the  constable 
e  house  was  merely  a  continuance  of  the  struggle 
ti  took  place  on  the  occasion  of  the  first  assault, 
een  the  constable  quitting  the  premises  and  his 
ning  with  the  other  constables,  an  hour  had 
ed;  and  it  is  impossible  to  say  that  what  then 
red  was  a  continuation  of  the  previous  trans- 
ti.  The  original  assault  and  the  rights  connected 
with  were  at  an  end;  and  I  am  of  opinion,  inde- 
Bntly  of  autliority,  that  the  apprehension  was 
vful.  If  there  could  have  been  any  doubt  upon 
ubject,  R.  V.  WaJher  would  be  conclusive."  Mon- 
?  Smith,  J.,  said — **  There  was  nothing  here  to 
any  reasonable  apprehension  that  the  affray 
d  be  continued ;  nor  was  there  such  a  fresh 
lit  as  to  justify  the  constable  in  breaking  into  the 
3."     Keu.t'nujy  J.,  Piyott,  B., and  Lwih,  J., concurred. 

(a,  L.R.  1  C.C.  11.  131. 
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^^7^'  In  all  of  the  above  cases  it  is  well  settled  that  a 

RxGiNA  constable  is  not  justified  in  arresting  a  person  for  an 
James  Shitu.  assault  without  a  warrant,  unless  he  (the  constable) 
sees  the  assault  committed,  and  then  only  ii  the  arrest 
is  made  at  once  or  recently,  or  in  the  case  of  the  offender 
running  away  the  pursuit  has  to  be  continuous. 
Senior-sergeant  Sheridan  did  not  see  the  assault 
committed ;  he  only  heard  of  it  from  Constable  Bays, 
and  in  consecjuence  of  what  he  did  hear  he  found  the 
prisoner,  in  an  excited  state,  surrounded  by  a  crowd. 
Sheridan  then  put  his  hand  on  the  prisoner  and  said, 
"  I  arrest  you  for  disarming  Constable  Boys  of  his  baton 
while  in  the  execution  of  his  duty,  and  for  assaulting 
George  Osborne."  Disarming  Constable  Boys  was  no 
offence  known  to  the  criminal  law,  and  the  assault  on 
George  Osborvs,  Sheridan  did  not  see  committed ;  for 
that,  as  the  cases  showed,  he  could  not  legally  arrest 
the  prisoner  without  a  warrant. 

As  the  arrest  by  Sheridan  was  under  the  circum- 
stances illegal,  the  ruling  of  the  learned  chairman  was 
erroneous.  Amongst  other  things  in  his  direction  the 
jury  were  told  that  Sheridan  was  justified  in  the 
arrest  if  he  reasonably  believed  the  prisoner  had  stolen 
the  constable's  baton.  That  is  quite  immaterial,  as  it 
was  not  the  charge  made  by  the  sergeant  when  he 
attempted  to  arrest  the  prisoner.  It  is  altogether 
beside  the  (juestion.  Had  Sheridan  arrested  the 
prisoner  without  making  any  direct  charge,  it  is 
probable  that  the  arrest  would  have  been  justified  as 
a  re-arrest  on  the  charge  of  using  obscene  language ; 
the  arrest  by  Sheridan  would  have  related  bock  to  the 
arrest  by  Boys,  as  but  a  short  time  had  elapsed  and 
Boys  had  been  rendered  unable  to  follow  up  the 
pursuit  and  himself  make  the  re-arrest.  As  it  was, 
Sheridan  attempted  an  arrest  which  cannot  be 
justified. 

Faucett,  J.  After  great  difficulty,  I  concur  with 
his  Honour  the  Ghiej  Justice,  It  is  clear  that  the 
arrest  must  be  made  on  sight,  or  in  quick  pursuit — not 
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necessarily   on   the   spot,  but   within  a  recent  time,        ^^76. 
without  any  unreasonable  delay.     I   am   of  opinion       Regina 
that  the  cases  cited  clash  with  Hanway  v.  Botdtbee  (a),  j^mes  Smith. 
where  Tindal,  C.J.,   ruled  that   a  person   might  be 
arrested  by  a  constable  without  a  warrant,  who  had 
not  seen  the  oflFence  committed.     That,  however,  was 
a  case  at  Nisi  Prius  only. 

Sir  William  Manning,  J.  Though  not  concurring 
with,  I  do  not  feel  inclined  to  dissent  from,  the  judg- 
ment of  the  Court.  I  would  have  liked  further  time 
to  consider  the  matter.  My  opinion  then  is  that  the 
conviction  should  be  upheld,  as  in  my  view  the  trans- 
action should  be  considered  as  a  whole.  The  arrest 
by  Sheridan  was  a  re-an'est  for  the  original  offence. 

Gonvictimi  quashed. 

(a)  1  Moo.  &  Rob.  14  ;  4  C.  &  P.  350. 
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1876.  Ex  jHirte  JoHNSON  (a). 

September  22. 

Impoundimj  Art  29  Vir.  Xo.  2),  s.  33 — Rejicue— Defence  of  uiUatrJul 

impcmrulinii. 

The  illegality  of  the  impounding  is  a  defence  to  a  charge  of  rescue 
made  under  s.  33  of  29  Vic.  No.  2. 

PROHIBITION.  3/.  //.  fitephen  moved  to  make 
absolute  a  rule  niu  for  a  writ  of  prohibition 
(Hreete<l  to  David  Willlicmsoa  Iridng,  P.M.  at  Tarn- 
worth,  anJ  to  Henry  Weber,  of  Gunnedah,  pound- 
keeper,  to  restrain  theoi  from  further  proceeding  with 
a  certain  conviction  of  ThonviA  Aivlre.v  Johvrson, 
under  the  Impounding  Acts  of  1865  and  1869,  on  the 
ground  that  the  Magistrate  refused  to  allow  the 
defendant  to  show  that  his  sheep  were  unlawfully 
impounded,  that  is  to  say,  to  give  evidence  that  the 
sheep  were  impounded  off  the  defendant  s  own  land, 
or,  if  off  a  common,  that  the  defendant  had  a  right 
of  commonage  thereon  for  his  sheep. 

C,  B.  Stephen  .showed  cause. 

Sir  James  Martin,  C.J.  I  think  the  rule  should  be 
made  absolute,  but  without  costs.  The  case  is  brought 
before  the  Court  in  a  most  unsatisfactory  manner. 
The  conviction  was  under  s.  83  of  the  Impounding 
Act,  and  the  applicant  complained  that  the  Magistrate 
refused  evidence  to  show  that  the  sheep  were  unlaw- 
fully impounded,  as  when  they  were  so  seized  they 
were  on  the  applicant's  land,  or  on  a  common ;  that 
such  evidence  was  rejected  was  twice  stated  in  the 
affidavit  of  the  applicant.  In  answer,  the  Magistrate 
stated  that  he  did  not  reject  any  evidence,  or,  if  he 
did,  it  was  the  evidence  of  the  defendant,  which  he 
was  justified  in  doing,  as  the  proceedings  were  criminal. 
The  affidavit  of  the  applicant  was  not  answered.     The 

{(I)  Ikifore  Sir  Jainc'i  Martin,  C.J.,  IJuryrarty  J.,  and  Fatvcett^  J. 
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3f  the  Court  do  not  direct  that  the  affidavit  on 
the  rule  is  granted  is  to  be  served,  when  the 
ds  are  specifically,  as  in  this  case,  stated  in  the 
The  Magistrate  might  have  obtained  a  copy 
I  the  making  of  his  own  affidavit.  However,  he 
)t  do  so,  and  sufficient  appears  on  the  affidavit  of 
jplicant  to  warrant  the  Court  in  making  the  rule 
ite,  but,  under  the  circumstances,  without  costs, 
the  matter  been  of  importance,  it  might  have 
remitted  for  further  affidavits ;  as  it  is,  such  a 
J  will  not  be  adopted. 

RGRAVE,  J.,  and  Faucett,  J.,  concurred. 

Rule  ahaolutey  without  costs. 


1876. 


Bx  parte 
Johnson. 


Arnold  v,  Johnson  (a), 

)iiM  prosecution— De'^rripf ion  of  offence  charged— III egaJ.  arrest 
— Ma/jistrate  ishuini;  warrant  without  jurisdiction. 

strict  Court  plaint  for  milicious  prosecution  alleged  that  the 
Hit  charjjed  the  plaintitf  with  al  sconding  from  his  hired 
It  was  proved  tliat  the  defendant  swore  an  information 
the  plaintiff  nnd-^r  s  2  of  thcv Masters  and  Servants  Act  (20 
o.  28)  for  absenting  himself  from  his  service.  A  Magistrate 
ii  information  granted  a  warrant  under  s.  11  of  the  Act, 
;h  the  requirements  of  that  section  were  not  complied  with, 
strict  Court  Judge  nonsuited  the  plaintiff. 
,  on  appeal  {per  Martin,  C.J.,  and  Faucett,  J.,  Hargrare^  J., 
cn/e),  that  the  description  in  the  plaint  of  the  offence  with 
;he  plaintiff  was  ch  irged  was  a  sufficient  one.  (2)  That  the 
Lnt  was  liable  although  the  Magistrate  in  issuing  the  warrant 
rithout  jurisdiction.  The  nonsuit  was  set  aside,  and  a  new 
dered. 

STRICT  COURT  APPEAL.     This  was  an  appeal 
from  the  District  Court  at  Grafton.     The  action 

jfore  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Faucett ^  J. 
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^^76.  was  for  malicious  prosecution.  The  plaintiff  had  beei 
Arnold  charged,  under  the  2nd  section  of  the  Masters  anc 
Johnson.  Servants  Act,  and  aiTested  under  a  warrant,  foi 
absenting  himself  from  his  hired  service.  The  ease 
after  two  or  three  remands,  was  dismissed.  Th< 
information  charged  the  plaintiff  with  absenting  him 
self  from  his  hired  service.  The  warrant  was  in  th< 
same  words  for  "  unlawfully  absenting  himself  fron 
the  hired  service,"  &c.,  of  the  defendant. 

The  plaint  averred  that  the  defendant  charged  th< 
plaintiff  with  abscovding  from  his  hired  service. 

The  grounds  of  defence  were:  That  he  did  nol 
make  the  charge  alleged ;  that  he  did  not  procure  th« 
issuing  of  the  warrant;  traverse  of  malice;  and  ar 
allegation  of  reasonable  and  probable  cause. 

The  defendant  himself  handed  the  warrant  to  £ 
constable,  telling  him  where  the  plaintiff  would  mo.st 
likely  be  found.  The  plaintiff  was  arrested.  On  the 
close  of  the  plaintiff's  case  in  the  District  Court,  a 
nonsuit  was  moved  for  on  the  grounds  (inter  alia] 
that  the  Justice  had  not  any  authority  or  right  in  law 
to  grant  his  warrant  upon  the  information.  That 
there  was  no  evidence  that  the  defendant  had  either 
by  legal  intendment  or  in  fact  procured  the  Justice  to 
grant  the  warrant,  and  that  therefore  the  defendant 
was  not  liable  for  the  issuing  of  it,  nor  for  the  conse- 
quences. That  the  warrant  was  illegal  on  the  face  of 
it,  inasmuch  as  it  did  not  show  that  the  facts  requisite 
under  the  11th  section  of  the  Masters  and  Servants 
Act  had  been  deposed  to  before  the  Magistrate  to  his 
satisfaction.  On  behalf  of  the  plaintiff,  it  was  con- 
tended that  upon  the  evidence  it  appeared  that  the 
defendant  had  procured  the  Magistrate  to  grant  the 
warrant,  and  that,  having  thereafter  delivered  it  to 
the  constable  for  execution,  he  had  set  the  law  in 
motion,  and  was  responsible  for  the  consequences  even 
though  the  Justice  had  made  a  mistake  in  granting 
the  warrant  and  the  constable  in  executing  it.  The 
Acting  District  Court  Judge  (Mr.  «/.  M.  Ellis)  ruled 
that,  under  the  circumstances,  the  defendant  was  not 
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8  for  the  prosecution,  and  the  plaintiff  was  non- 
d.     Was  such  ruling  right  ? 

)8ter,  for  the  appellant. 

irton,  for  the  respondent. 

r  James  Martin,  C.J.  This  wa?  an  action  brought 
be  District  Court  for  malicious  prosecution,  not 
false  imprisonment  or  malicious  arrest.  The 
it  set  forth  that  the  defendant  charged  the 
itiff  with  absconding  from  his  hired  service.     To 

plaint  the  defendant  pleaded  several  grounds  of 
ace  (his  Honour  read  the  grounds  as  set  out  above), 
ring  the  prosecution.  At  the  trial  an  infonnation, 
ed  by  the  defendant,  was  put  in  evidence,  by 
jh  it  appeared  that  the  charge  made  was  under 
2nd  section  of  the  Masters  and  Servants  Act  for 
nting  himself  from  his  hired  service  without 
enable  cause.  The  plaint  did  not  follow  the 
'  words  of  the  information,  nor  was  it  nece&sary 

it  should  do  so.  If  they  were  substantially  the 
B  it  is  sufficient,  as  was  well  shown  by  the  case  of 
is  V.  Noake  {a).  In  that  case  the  Court  in  clear 
is  pointed  out  that  it  was  not  necessary  to  aver  in 
declaration  that  the  precise  offence  charged  in  the 
rmation  was  prosecuted  for. 

ere  the  plaint  averred  that  the  plaintiff  was  pro- 
ited  on  a  charge  of  absconding  from  his  hired 
ice,  and  that  was  substantially  the  offence  for 
ch  he  was  prosecuted.  The  defendant,  having 
m  an  information,  under  the  2nd  section,  a  Magis- 
e  upon  it  issued  his  warrant  under  the  11th 
ion,  although  the  requirements  of  that  section  were 
complied  with.  Under  that  section,  on  a  mere 
rmation  only,  a  Magistrate  has  no  power  to  issue 
warrant. 

he  present  action,  however,  was  for  malicious  pro- 
ition — it  is  not  necessary  that  any  arrest  should 

(a)  6  M.  &  S.  29. 
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^^^'  have  taken  place.  The  maliciously  making  the  charge 
Arnold  is  the  cause  of  action ;  the  injury  to  the  plaintifTs 
Johnson.  reputation  in  consecpience  of  his  l>eing  charged  with  a 
crime ;  the  h)ss  of  tiin(*  caused  by  the  charge ;  the  loss 
of  money  expended  in  his  defence.  The  necessary 
ingredients  of  an  action  for  malicious  prosecution  were 
clearly  set  forth  in  the  text  books  (Rosroes  Aif<t' 
Prints,  9th  Ed.  p.  SH).  An  action  will  lie  though 
there  has  been  no  imprisonment.  The  nonsuit  ap- 
pealed against  was  wrong,  and  the  plaintiff  was  liable. 
The  information  was  sworn  by  the  defendant,  and 
though  the  Magistrate  had  no  jurisdiction,  yet,  if  at 
the  defendant's  instigation  he  issued  a  warrant,  the 
defendant  was  clearly  liable.  The  questicm  of  malice 
was  not  gone  into — on  that  accordingly  1  express  no 
opinion.  The  nonsuit  for  the  reasons  given  was 
wrong. 

Hargrave,  J.  I  am  of  opinion  that  on  the  case 
cited  by  Mr,  Barton — Leigh  v.  Webb  (a) — the  Judge  was 
right  in  nonsuiting  the  plaintiff.  The  defendant  only 
set  the  law  in  motion,  and  the  Magistrate  therefore 
acted  altogether  beyond  his  jurisdiction  in  granting  a 
warrant  without  the  seeking  of  the  defendant,  who 
throughout  acted  legally.  The  case  cited  is  in  point, 
and  cannot  be  distinguished.  ^  The  defendant  cannot 
be  held  liable  for  the  mistake  of  tlie  Magistrate. 

Fauceit,  J.  I  think  that  Leigk  v.  Webb  (a)  is  dis- 
tinguishable. The  information  disclosed  an  offence 
under  the  Masters  and  Servants  Act.  The  plaintiff 
entered  into  the  defendant's  service,  and  absconded 
from  it  without  reasonable  cause  ;  that  offence  was 
set  out  in  the  declaration.  After  that  all  the  subse- 
quent proceedings  were  wrong.  The  warrant  should 
not  have  been  issued.  The  11th  section  of  the  Act 
conferred  on  Magistrates  the  power  of  granting 
warrants  in  certain  cases  only  on  the  happening  of 
certain  things,  which,  in  the  present  instance,  had  not 

(a)  3  Espinasse  16i). 
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between  the  information  and  the  declara- 
is  a  variance,  but  such  a  one  as  could  be 

by  an  amendment  if  it  were  necessary. 

were  substantially  the  same,  an  amend- 
)t   necessary.     The   warrant   was   issued 

the  arrest  was  illegally  made,  through 
ntality  of  the  defendant,  and  though  he 
i  for  that  arrest,  the  fact  would  go  to 
iamages.  I  agree  with  the  Ghiej  Justice 
endant  was  liable,  and  that  the  nonsuit 

aside. 

Appeal  upheld.  Nonsuit 
set  aside,  and  new  trial 
ordered.  Plaintiff's  costs 
of  appeal  to  abide  event 
Defendant  to  pay  his  ovm 
costs  of  appeal. 


1876. 


Arnold 

V, 

Johnson. 
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1876.  Walsh  v.  Kinnear  (a). 

September  22- 

Contract — Agreement  to  build  steanner — Payment  by  instalment 

Plaintiff  agreed  to  build  and  finish  a  steamer  for  the  defendant 
be  completed  within  three  months  from  the  1st  November,  *' 
whole  of  the  work  to  be  executed  in  a  thorough  workman 
manner,  and  to  pass  the  inspection  of  the  surveyor,"  for  the  sur 
£175.  Defendant  agreed  to  accept  the  above,  and  to  pay  the  » 
in  three  equal  parts  once  a  month  from  Ist  November.  Plaii 
received  first  instalment  when  due  and  continued  upon  the  w 
until  second  instalment  became  due.  The  defendant  refused  to 
this  instalment,  for  which  the  plaintiff  brought  his  action  ii 
District  Court.  The  Judge  at  the  trial  rejected  evidence  tendc 
on  behalf  of  the  defendant  to  show  that  two-thirds  of  the  work 
not  been  done  at  the  time  when  the  second  instalment  became  d 
and  to  show  that  the  work  had  not  been  done  in  a  proper  and  w( 
manlike  manner. 

Heldt  on  appeal,  that  the  Judge  was  right  in  ruling  that  it 
immaterial  whether  two- thirds  of  the  work  had  been  done  when 
second  instalment  became  due. 

Heldy  aUo  {per  Hargravey  J.,  and  Faucetty  J.,  Martin^  C 
diwteiUiente),  that  the  Judge  was  also  right  in  the  other  part  of 
ruling,  and  that  the  defendant  could  not  complain  of  the  qualit] 
the  work  until  the  whole  was  performed. 

"TklSTRICT  COURT  A  PFE AL.  This  was  an  app 
-■"^^  from  the  Grafton  District  Court.  The  quest 
was  as  to  the  construction  of  a  building  contract. 

Foster y  for  the  appellant. 

Healy,  for  the  respondent. 

The     agreement    was    as     follows : — "  Agreenn 
between  James    Walsh  and    William    Kinn^jir. 
the  undersigned  James  Walsh,  hereby  agree  to  bu 
and  finish  one  stern- wheel  steamer  according  to  p 
and  specification,  labour  only.     The  same  to  be  co 

(a)  Before  Sir  James  Martin^  C.J.,  Hargrave,  J.,  and  Faftcett, 
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1  within  three  calendar  months  from  November 
75.  The  whole  of  the  work  to  be  executed  in  a 
>ugh  workmanlike  manner,  and  to  pass  the  inspec- 
of  the  surveyor,  and  to  be  finished  ready  for  the 
>tion  of  the  engine  and  boiler,  for  the  sum  of  £175 
ng. — James  WaUh!'  "  I,  William  Kinnear, 
jy  agree  to  receive  the  above  and  find  all  the 
«ary  materials  for  completion  of  same,  and  to 
lihe  same  in  three  equal  parts  once  a  month  from 
fovember,  1875. —  TTm.  Kinnear" 
was  proved  that  the  plaintiff  received  the  first 
Iment  when  due,  and  that  he  continued  upon  the 
:  till  the  second  instalment  fell  due,  when  the 
idant  refused  to  pay,  and  the  plaintiff  was  obliged 
►andon  the  contract.  On  behalf  of  the  plaintiff  it 
proved  that  the  work  was  done  in  a  workmanlike 
ler  and  according  to  the  plans  and  specifications, 
that  two-thirds  had  been  done.  Evidence  to 
radict  that  was  tendered  on  behalf  of  the  defen- 
The  acting  District  Court  Judge  (Mr.  H,  M, 
i)  held,,  that  upon  a  proper  interpretation  of  the 
:act  evidence  to  show  that  two-thirds  of  the  work 
Qot  been  done  at  the  date  of  the  falling  due  of  the 
id  instalment,  and  to  show  that  the  work  had  not 
done  in  a  proper  and  workmanlike  manner  was 
aterial,  and  that  the  defendant  was  bound  to  pay 
«cond  instalment  even  though  only  £5  worth  of 
I  had  been  done.  On  such  a  ruling  a  verdict  was 
a  for  the  plaintiff  for  the  full  amount  claimed, 
the  Judge  right  in  so  holding  ? 


1876. 


Walsh 

V. 
KlNN£AR. 


r  James  Martin,  C.J.  I  am  of  opinion  that  the 
ition  was  right  as  far  as  the  Judge  ruled  that  it 
not  necessary  for  the  plaintiff  to  prove  that  two- 
Is  of  the  work  was  done  when  the  second  instal- 
-j  fell  due.  On  the  other  point  I  am  of  opinion 
the  defendant  was  entitled  to  deduct  a  sum  of 
By  for  any  of  the  work  done  in  a  careless  or 
orkmanlike  manner.  The  defendant  was  not 
id  to  pay  for  any  work  that  was  useless.     It  is 
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>^"C-        clear  that  the  defendant  would  not  have  to  pay  if  the 

Wawh       contract  was  fully  performed  though  not  in  a  work- 

KiNNEAR.      manlike   manner;   the   same   principle   would    apply 

when  only  two-thirds  was  performed.     On  the  second 

point  there  should  be  a  new  trial. 

Hargrave,  J.  I  am  of  opinion  that  under  the 
conti-act  the  plaintiff  was  entitled  to  the  payment  of 
the  second  instalment,  although  two-thirds  of  the 
work  was  not  performed.  I  am  also  of  opinion  that 
the  plaintiff  was  entitled  to  be  paid  although  the  work 
performed  was  not  done  in  a  workmanlike  manner. 
Until  the  whole  work  in  the  contract  was  performed 
the  defendant  could  not  under  this  contract  complain 
that  the  work  was  badly  done. 

Faucett,  J.     I  concur  with  Mr.  Justice  Hargrave. 

Appeal  dismissed  with  costs. 
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Ex  parte  Madden  (a). 

Juliets— Petty  Se>t^n>t—10  Vic.  No.  10,  «.  9 — Spiittimj  demand — 
Action  for  tort. 

Sheep  of  A.  trespassed  upon  lands  of  B.,  and  while  so  trespassing 
some  of  A.'s  rams  injured  some  maiden  ewes  of  B.,  who  brought  an 
action  iu  a  Court  of  Petty  Sessions  for  trespass  to  his  lands,  and  laid 
the  damages  at  £10.  At  the  same  time  and  in  the  same  Court  he 
brought  another  action  against  A.  for  the  damage  done  to  his  ewes. 
The  Justices  gave  judgment  for  B.  in  the  first  action,  with  damages 
at  £5.    They  held  that  they  had  no  jurisdiction  iu  the  second  action. 

Hddy  that  B.  could  recover  in  the  first  action,  inasmuch  as  the 
bringing  of  separate  actions  for  the  damage  to  the  land  and  to  the 
ewes  was  not  a  splitting  of  the  cause  of  action,  but  that  he  would  be 
precluded  from  succeeding  in  the  second  action  by  a  plea  of  judgment 
recovered.     Ex  parte  Lywi  (6)  questioned. 

lyrOTlON  ON  NOTICE.  This  was  an  application 
on  notice  to  rescind  or  vary  an  order  made  by 
his  Honour  Mr.  Justice  Hargrave,  refusing  an  appli- 
cation for  a  rule  nisi  for  a  writ  of  prohibition  to  be 
directed  to  Peter  Best,  John  James  Allman,  P.M.,  and 
W,  R.  Reynolds,  J.P.,  to  restrain  thein  from  further 
pix)ceeding  with  an  order  made  in  a  case  of  Best  v. 
Madden,  on  the  ground  that  the  action  was  brought  in 
re.spect  of  a  cause  of  action  which  had  been  split  for 
the  purpose  of  bringing  the  same  within  the  jurisdic- 
tion of  the  Court  of  Petty  Sessions. 

From  the  affidavits  it  appeared  that  sheep  of  John 
Mftdden  trespassed  on  the  land  of  Peter  Best,  and, 
while  so  trespassing,  some  rams  mixed  with  and  injured 
some  maiden  ewes  belonging  to  Best,  which  were 
feeding  on  the  land  trespassed  upon.  Best  brought  an 
action  against  Madden  in  the  Small  Debts  Court  for 

{a)  Before  Martin,  C.J.,  Hartp^are,  J.,  and  Manning ,  J. 
(6)  S.M.H.,  12th  October,  1855  ;  Wilk.  4th  ed.  (525. 


Nov 


Digitized  by 


Google 


438  SUPREME  COURT   REPORTS. 

^^76.  the  trespass  committed  by  his  sheep,  and  laid  tl 
Ex  parte  damages  at  £10.  At  the  same  time  and  in  the  sair 
Court  he  also  brought  another  action  against  Mcufde 
for  the  injury  done  by  his  rams  to  his  (Best* 8)  maide 
ewes ;  damages  were  laid  at  £10.  The  Bench  heai 
the  evidence  in  the  first  action  and  reserved  the 
decision  till  the  second  action  was  tried.  On  thj 
being  called  on,  the  attorney  for  the  defendant  i-aist 
an  objection  to  the  jurisdiction  as  the  plaintiff*  ht 
"  split "  his  cause  of  action  within  the  meaning  of  tl 
9th  section  of  the  Act  10  Vic.  No.  10.  The  Bene 
after  hearing  the  attorney  for  the  plaintiff*,  held  th 
they  had  no  jurisdiction  to  hear  the  second  case,  and 
the  first  case  gave  a  verdict  for  the  plaintiff'  for  i 
with  costs. 

The  defendant  applied  in  Chambers  for  a  rule  nisi  f 
a  writ  of  prohibition,  and  his  application  was  refuse 
To  rescind  the  order  then  made,  the  present  applicati< 
was  brought. 

Sir  George  Iniies,  in  support  of  the  motion,  cit< 
Ex  parte  Lyoii  (a),  Ex  parte  Anderson  (6),  In 
Aykroyd  (c).  Ex  parte  Moore  (d),  In  re  Charles  {e),  1 
parte  Brough  (/). 

In  the  course  of  the  argument  doubt  was  thrown  1 
the  Bench  on  the  law  laid  down  in  Ex  pat  te  Lyon  {t 

Manning,  contra,  was  not  heard. 

Sir  James  Martin,  C.J.  The  gi-ound  on  which  S 
George  Innes  bases  his  argument  is  that  the  dama 
done  to  the  ewes  by  the  rams  of  the  defendant  and  t 
trespass  complained  of  in  the  first  action  were  bo 
part  of  one  and  the  same  transaction — that  the  rai 
while  trespassing  damaged  the  ewes.  It  is  n 
contended  that  the  damage  to  the  ewes  was  distic 
and  separate  from  or  unconnected  with  the  trespass 

(a)  Wilk.  Au8t.  Mag.  4th  Ed.  615.  (rf)  7  S.C.R.  244. 
ih)  Wilk.  Au8t.  Mag.  4th  VA.  615.  (c)  5  S.C.R.  108. 
(0)   1  Ex.  479.  (/)  12  S.C.R.  368. 
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ifFs  land.  In  an  action  for  the  trespass  by 
Bvidence  could  have  been  given  not  merely  of 
'  done  to  the  grass  and  water,  &c.,  and  of  the 
one  to  the  plaintiffs  stock,  but  evidence 
)  have  been  given  of  the  special  damage 
the  plaintiffs  ewes  by  the  defendant's  rams, 
by  the  damages  would  be  aggravated, 
it  of  the  action  was  trespass  to  land,  which 
,t  all  like  a  money  demand,  where  the  sum 

0  the  plaintiff  was  a  matter  of  calculation, 
n  action  it  was  for  the  plaintiff  in  the  first 
io  say  what  amount  of  damages  had  been 
the  defendant,  and  beyond  that  amount  so 
Bench  or  a  jury  could  not  go.     In  the  present 

plaintiff  fixed  £10  as  the  amount  of  his 
If  the  plaintifi*  had  proved  that  the 
damage  had  been  that  which  his  ewes  had 
le  could  have  recovered,  but  he  could  not  have 
for  any  damage,  contingent  or  otherwise, 
lat  sum.  The  plaintiff,  having  sued  for  the 
;o  his  land,  obtained  a  verdict,   and  it  was 

1  that  because  it  was  shown  that  he  had 
lamage  to  a  greater  extent  than  £10,  that  he 

hold  his  verdict,  and  that  he  should  have 
superior  Court.  In  my  opinion  that  is  not 
plaintiff  having  recovered  a  verdict  in  the 

•  trespass  would  be  precluded  from  succeeding 
id  action  by  a  plea  of  judgment  recovered,  as 
a  action  the  very  same  question  would  arise 
the  verdict  in  the  former  case  would  be  a 
answer.     The  plaintiff  would  not  be  at  liberty 

•  any  other  damages  arising  out  of  the  same 
►n.  It  is  clear  that  the  plaintiff  was  entitled 
■  damages  done  to  his  land  by  the  trespassing 
jfendant's  sheep,  and  the  jurisdiction  of  the 
us  not  taken  away  because  it  turned  out  that 
it  of  damage  greater  than  that  claimed  by  the 
was  done.  The  facts  of  the  present  case 
stinguished  it  from  Ex  parte  Anderson  (6), 
Braugh  (/),  and  the  other  cases  cited. 


1876. 


Ex  parte 
Madden. 


Digitized  by 


Google- 


440 


1876. 


Ex  parte 
Madden. 


SUPREME  COURT  REPORTS. 

Hargrave,  J.  All  of  the  cases  cited  were  coi 
sidered  by  me  in  Chambers  when  I  refused  the  rul 
and  I  have  not  altered  my  opinion. 

Sir  William  Manning,  J.    I  concur.    I  fail  to  s 
why  separate  actions  would  not  lie  if  separate  tor 
had   been   committed.     It   is    not    like    the   case 
aggregate  oi:  cumulative  items  of  debt. 

Application  diitmissed  with  coats. 
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December  1. 


The  Queen  v,  Paddy,  (a) 

Criminal  law — Evidence — Competency  of  witntm — Beligious  bdiej 
Discretion  of  Judge— 40  Vic,  No,  8,  a.  3.  (6) 

At  the  trial  of  the  prisoner  the  two  principal  witnesses  w( 
aboriginals.  One,  a  man,  appeared  to  believe  that  he  would 
punished  hereafter  if  he  swore  falsely.  He  appeared  to  have  lit 
idea  of  a  Supreme  Being,  beyond  what  could  be  inferred  from  1 
statement  that  he  had  once  heard  of  a  Spirit  that  lives  in  Heav< 
The  other  witness  was  a  woman.  From  her  answers  the  presidi 
Judge  gathered  that  she  believed  that  if  she  spoke  falsely  in  1 
evidence  she  was  about  to  give,  she  would  be  hereafter  punishe 
but  it  was  not  clear  whether  or  not  she  connected  her  obligation  wi 
being  sworn  on  the  Bible,  or  believed  in  the  existence  of  a  Suprei 
Being. 

Held  (per  Martin^  C. J.,  and  FaxLcttt^  J.,  Hargrave^  J.,  cUsttenlitni 
that  the  evidence  of  these  witnesses  was  wrongly  received. 

riROWN    CASE    RESERVED.     The  special   ca 
stated  by  M,  H,  Stephen,  Acting-Judge,  was 
follows  : — "  Paddy,  an  aboriginal,  was  tried  before  r 
at  the  last  Dubbo  Circuit  Court  for  the  murder  of  i 
aboriginal  named  Jemmy  Cah.    The  case  depend^ 

(a)  Before  Sir  Jamen  Martin,  C.J.,  Hatyrane,  J.,  and  FauctJt,  ^ 
(6)  And  sue  s.  343  of  46  Vic.  No.  17. 
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ly  upon  the  evidence  of  three  aboriginals,  and  in 
cular  that  of  the  two  hereinafter  mentioned.  One 
e  three,  Billy  Murray,  who  spoke  and  understood 
ish  very  fairly,  was  sworn  in  the  usual  way,  and 
being  examined  in  chief  was  cross-examined  with 
w  to  discredit  his  testimony  by  show^ing  that  he 
lot  understand  the  obligation  of  the  oath  which  he 
taken.  From  his  answers  to  questions  put  by  Mr. 
ier,  who  was  for  the  defence,  and  myself, it  appeared 
le  that  he  believed  that  he  would  be  punished 
after  if  he  had  sworn  falsely.  He  appeared  to 
little  idea  of  a  Supreme  Being  beyond  what 
1  be  gathered  from  his  statement  that  he  had  once 
d  of  a  Spirit  that  lives  in  Heaven.  Another  of 
5  witnesses  was  Fanny ,  the  wife  or  gin  of  the 
ased.  Before  she  was  sw^orn  I  examined  her  with 
5w  to  ascertain  her  competencj'  to  take  an  oath 
was  not  as  well  able  to  undei*stand  me  or  express 
3lf  as  the  last  witness.  I  was  able,  however,  to 
satisfied  that  she  understood  that  if  she  spoke 
ly  in  the  evidence  she  was  about  to  give  she  would 
lereafter  punished;  but  I  was  unable  to  gather 
bher  or  not  she  connected  her  obligation  with 
g  sworn  on  God's  book  or  believed  in  the  existence 
Supreme  Being  Her  depositions  had  been  taken 
lie  Police  Court,  and  before  she  was  sworn  the 
vn  Prosecutor  informed  the  Court  that,  judging 
I  them,  her  evidence  would  in  some  respects  be 
ui*able  to  the  prisoner,  and  in  this  view  it  was 
awards  stated  that  the  prisoner's  counsel  concurred, 
was  the  only  person  present  at  the  alleged  murder 
les  the  last-named  witness,  who,  it  was  suggested, 
it  be  shown  himself  to  have  struck  the  blow  that 
ed  death.  No  objection  was  made  by  the  prisoner 
lis  counsel  as  to  the  competency  of  the  witness 
ny  to  be  sworn,  and  I  allowed 'her  to  be  so.  She 
evidence  intelligently  enough,  which  unfor- 
did  not  tend  to  exculpate  the  prisoner,  but 
i*ary.  The  jury  convicted  the  prisoner 
recommending  him  to  mercy).     Had  not  the 
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^876.         evidence  of  either  of  these  witnesses  been  taken,  then 

The  would  not  have  been  a  sufficient  case  for  a  convictior 

y^  and  I  submit  for  the  opinion  of  the  Court  the  folio winj 

Paddy.  questions: — 1.  Whether  I  was  wrong  in  admittinj 
the  evidence  of  Fanny  ?  2.  Whether  I  ought  to  havi 
told  the  jury  to  disregard  the  evidence  of  Billy  Murray 
3.  If  I  was  wrong  in  either  admitting  Fanny's  evidence 
or  in  not  telling  the  jury  to  disregard  Billy  Mun\iy 
evidence,  was  the  prisoner  legally  convicted  ? " 

Coutts,  for  the  prisoner.  "  It  is  an  established  rult 
that  all  witnesses  who  are  examined  upon  any  trial 
civil  or  criminal,  must  give  their  evidence  under  th( 
sanction  of  an  oath  ....  An  examination  oi 
oath  implies  that  the  witness  should  go  through  i 
ceremony  of  a  pai-ticular  import;  and  als^  that  hi 
should  acknowledge  the  efficacy  of  that  ceremony  a 
an  obligation  to  speak  the  truth  ....  It  i 
therefore  essential  to  the  reception  of  a  witness  tha 
he  should  believe  in  the  existence  of  a  God,  by  whoa 
truth  is  enjoined  and  falsehood  punished."  Phillip 
on  Evidence  (9th  ed.,  1843),  pp.  7,  8  and  10.  See  als< 
Taylor  on  Evidence,  and  Roscoes  CHminal  Evidenc 
»ab.  ca.s,  Omichuad  v.  Barker  (a),  R.  v.  Taylor  (b 
R,  V.  White  (c),  Maden  v.  Catanaeh  (d).  The  decisioi 
of  the  Supreme  Court  in  R.  v.  Smith  {e)  in  1872  doe 
not  touch  this  case.  The  late  Act,  40  Vic.  No.  8  ( 1 876; 
which  is  taken  from  the  Imperial  Act,  32  and  33  Vic 
c.  68,  does  not  apply  to  such  a  case  as  the  present. 

C,  J.  Manning  appeared  for  the  Crown. 

Sir  James  Martin,  C.J.  I  am  of  opinion  that  th 
evidence  of  both  of  the  witnesses  should  have  bee] 
rejected.  It  is  undoubted  law,  settled  by  numerou 
decisions,  that  a  witness  can  only  give  testimony  oj 
oath,  and  no  person  is  competent  to  give  evidence  oi 
oath  unless  he  believes  in  a  future  state  of  rewards  o 

(a)  Willee  550  ;  1  Atk.  21.  (c)  1  Lea.  C.C.  430. 

{b)  1  Peake  N.P.  11.  {(f)  31  L..T.  Ex.  118. 

(t)  llS.C.ii.  (59. 
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ishment.     A  witness  must  have  some  belief  in  a 
ret  which  can  punish  or  reward  after  death.    Those 
the  conditions  under  which  a  person  is  allowed  to 
3  evidence  in  a  British  Court  of  justice. 
Lt  one  time  it  was  contended  that  no  person  could 
B  evidence  unless  he  was  a  Christian.     On  investi- 
ion   that    was   found   not  to  be  law.      That  was 
ided  in  Omichund  v.  Barker  (a).     It  is  sufficient  if 
>erson   produced  as  a  witness  goes  through  some 
n   which  he  considers  binding  on  his  conscience, 
llahomedan  is  allowed  to  be  sworn  on  the  Koran ; 
)  Buddhists  and  Chinamen  are  allowed  to  give  evi- 
ice  after    performing  some  ceremon)'^  which  they 
be  is  binding  on  their  conscience,  such  as  blowing 
.  a  light,  cutting  off  a  cock's  head,  or  bi-eaking  a 
te.      The   presiding   Judge   must   have   reason   to 
ieve  that  the  witness  is  performing  some  ceremony 
ich  he  treats  as  binding  on  his  conscience.     The 
Ige    must,  in  his  discretion,  be  satisfied  that  the 
iness  has  a  belief  in  a  future  state,  and  that  belief 
st  be  attested  by  some  religious  ceremony. 
?rom  the  special  case  it  is  impossible  to  come  to  the 
iclusion  that  the  witness  Billy  Murray  had  such  a 
ief  in  a  future  state  as  would  bind  his  conscience  so 
to  allow  him  to  give  evidence  in  our  Courts.     The 
emony  performed  by  the  witness  was  unmeaning — 
;  one  of  the  conditions  necessary  was  present.     The 
uness  did  not  attest  his  belief  in  a  future  state  by 
/  religious  form  binding  on  his  conscience.     Fanny 
mid  clearly  not  have  been  allowed  to  give  evidence, 
ere    is    nothing     to     show     that     she     had     any 
igious  faith.     Neither  of  the  necessary  conditions 
Lsted.     As  neither  of  these  material  witnesses  was 
npetent,  the  conviction  must  be  quashed.     The  same 
>ult  would  be  arrived  at  if  the  evidence  of  only  one 
them  had  been  wrongly  admitted. 
On  the  3rd  section  of  the  Act  40  Vic.  No.  8,  men- 
>ued  at  the  Bar,  the  Court  is  not  called  upon  to  give 
opinion.     That  section  wtus  taken  for  the  most  part 

(a)  VVille»5oO:   1  Atk.  21. 
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1876.         from  an  Imperial  Act,   32    &   33    Vic,  c.  68,  unde 

Thk         which  Act  it  has  not  as  yet  been  held  that  an  atheis 

1^*^        or  a  person  not  believing  in  a  Deity  is  competent  t< 

Paddy.       give  evidence.     I  should  hesitate  under  the  colonia 

Act  to  receive  such  a  person  as  a  witness ;  so  to  hole 

would  be  to  alter  the  whole  of  the  law  relating  to  th( 

qualification  of  witnesses,  (a) 

Hargrave,  J.  I  am  of  opinion  that  the  law  ii 
correctly  laid  down  in  Taylor  on  Evidence,  and  alsc 
though  more  concisely,  in  Archbold's  Grimiaal  Prctc 
tice.  It  IS  sufficient  if  a  witness  states  that  he  has  \ 
belief  in  a  future  state  of  rewards  and  punishment^ 
as  that  implies  a  belief  in  a  Supreme  Behig,  who  wil 
exercise  the  power  of  awarding  punishment  or  rewarc 
according  to  the  deserts  of  the  witness.  The  law  ii 
well  laid  down  in  R.  v.  Smith  (6).  The  evidence  statec 
in  the  special  case  showed  the  competency  of  th( 
witnesses. 

Faucett,  J.  I  do  not  dissent  from  the  principle 
laid  down  by  either  of  my  colleagues ;  but  on  the  evi 
deuce  set  forth  in  the  special  case  his  Honour  shoulc 
not  have  accepted  the  witnesses  as  competent — neithe 
of  them  appeared  to  have  any  idea  of  the  obligation  o 
the  oath  administered. 

Conviction  quashed, 

(a)  S«e,   however,  R,  v.   Lenrin^  Knox  8 ;    and   R,   v.  Petefx^ 
N.S.W.  L.R.  455. 

{b)  II  S.C.R.  69. 
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Che  Queen  v.  George  Gardner  (a). 

J  law — Mutdetneajuyiir —  Verdict  of  leMMer  misdemeanour, 

trial  of  an  information  for  unlavcfully  and  maliciously 
under  section  4  of  16  Vie.  No.  17  (6),  a  verdict  of  guilty 
I  assault  could  be  received,  as  the  offence  charged  was  a 
lonr  (r)  an  1  necessarily  included  the  lesser  misdemeano  «r 
lit. 

prisoner  was  tried  before  Judge  M'Farland, 
5  Chairman  of  Quarter  Sessions  at  Cooma,  in 

1876,    on    a    charge    of    "  unlawfully    and 
Lsly  wounding  one   George  Kelland"     After 

the  jury   found   the    prisoner   guilty   of   a 
in  assault." 

Jrown  Prosecutor  objected  to  that  verdict  being 
I  or  received.  After  argument,  the  jury  were 
,t  under  the  information  such  a  verdict  could 
iven.  They  reconsidered  their  verdict,  after  a 
direction,  and  found  the  prisoner  guilty  of 
fully  wounding." 

^  appeared  for  the  prisoner. 

lingy  for  the  Crown,  admitted  that  the  case 
ot  be  argued ;  the  verdict  of  common  assault 
lave  been  received,  as  the  jury  were  entitled 
that  verdict  under  the  charge  in  the  informa- 


1876. 


December  1. 


!30URT  quashed  the  conviction. 

are  MaHin,  C.J.,  Hargrave,  J.,  and  Faucelty  J. 
ealed  by  46  Vic.  No.  17. 

'as  made  a  felony  by  46  Vic.  No.  17,  section  24  ;  and  upon 
nent  under  that  section  a  verdict  of  common  assault  is  bad, 
3re  is  also  a  count  for  common  assault :  R.  v.  Tierney,  1 
L 
/?.  V.  Tayl(yr,  L.R.  1  C.C.R.  194. 
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1876.  Ex  'parte  Krefft  (a). 

December  5. 

MandamuM  —Colonial  Treasurer — Approprin/ion  Art — Dutyofpuhlh 

officers. 

Where  public  officers  are  simply  the  holders  of  money  whicl 
belongs  to  the  Crown,  bat  which  is  held  by  them  in  trust  to  be  pai< 
over  to  other  persons,  the  duty  which  these  officers  have  to  perforn 
is  a  duty  to  the  Crown  and  not  to  the  individual  who  is  to  get  th 
money. 

K.,  the  Curator  of  the  Museum,  applied  fur  a  mandamus  to  comp€ 
the  Colonial  Treasurer  to  pay  a  sum  of  £1000  voted  him  by  th 
Parliament.  The  sum  was  included  in  £2500  appropriated  by  Ac 
of  Parliament  "  for  the  Museum."  No  mention  of  K.'s  name,  or  c 
the  sum  of  £1000,  was  made  in  the  appropriation  Act. 

Hdd^  that,  assuming  the  Governor  had  issued  a  warrant  for  th 
payment  of  £1000  to  K.,  still  as  the  money  would  not  be  availabl 
until  the  payment  wa3  authorised  by  the  warrant  of  the  Minister  fc 
Justice  and  Public  Instruction,  in  whose  department  the  Museui 
was,  the  rule  granted  for  the  mandamus  should  be  discharged. 

"VTANDAMUS.  Butler,  Q.C.,  and  W,  H,  Coopei 
moved  to  make  absolute  a  rule  nisi  for  a  manda 
mus  directed  to  the  Colonial  Treasurer  to  compel  hir 
to  pay  to  Mr.  Krefft  the  sum  of  £1000  voted  to  an< 
set  apart  for  him  by  the  Legislature,  and  which  forme< 
portion  of  £2500  appropriated  by  the  Appropriatioi 
Act  of  1876. 

From  the  affidavits  it  appeared  that  Mr.  Krefft  ba< 
been  Curator  of  the  Australian  Museum  till  July,  187^ 
when  he  was  forcibly  ejected  by  Mr.  Edward  Hili 
then  a  trustee.  When  Mr.  Kreft  and  his  family  wer 
expelled  a  quantity  of  his  furniture  and  other  propert; 
was  left  in  the  rooms,  and  had  not  yet  been  recoverec 
Mr.  Krefft  obtained  a  verdict  against  Hill  in  an  actio] 
for  trespass,  and  the  Court  held  that  Mr.  Kreft  htn 
not  been  dealt  with  according  to  law.     £1000  wa 

(a)  Before  Sir  James  Martin,  C.  J.,  Har<jrai't,  J.,  and  Fauceti,  J. 
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Krefft. 


voted  for  compensation,  to  be  paid  to  Mr.  KreffU  ^^7^* 
After  the  money  had  been  voted  Mr.  Krefft  applied  ^P^ 
for  payment  many  times  at  the  Treasury,  and  on  one 
occasion  was  told  by  the  Under-Secretary  for  the 
Treasury,  in  the  presence  of  the  Examiner  of  Accounts, 
Mr.  Pinhey,  that  the  sum  was  available  for  payment, 
and  that  the  warrant  of  the  Governor  was  then  in  the 
Treasury,  authorising  the  payment.  Mrs.  Krefft  stated 
that  at  an  interview  with  the  Treasurer  he  acknow- 
ledged that  the  sum  of  £1000  was  in  his  possession, 
and  was  available  for  the  payment  of  the  claims  of 
Krefft,  At  a  subsequent  interview  the  Under-Secretary 
for  the  Treasury  refused  to  pay  the  amount  to  Krefft 
unless  he  executed  a  bond  releasing  the  trustees  of  the 
Museum  personally  and  officially  from  all  and  any 
liability  attaching  to  them  in  consequence  of  their  acts. 
In  answer,  the  Under-Secretary  of  the  Treasury  stated 
that  he  did  not  say  to  Mr.  Krefft  that  there  was  £1000 
available  for  payment  to  him.  He  did  say  to  Mr. 
Krefft  that  the  sum  would  be  paid  if  a  voucher  from 
the  Minister  of  Justice  authorising  the  payment  were 
produced.  He  did  not  say  the  warrant  of  His  Excel- 
lency was  at  the  Treasury.  He  did  not  know  then, 
nor  did  he  now  know,  if  it  was  there.  Mr.  Pinfiey 
also  contradicted  Mr.  Krefft.  The  Treasurer  traversed 
the  affidavit  made  by  Mrs.  Krefft,  and  denied  the  con- 
vei'sation  there  set  out.  No  distinct  sum  of  £1000 
was  mentioned  in  the  Estimates ;  £2500  was  voted  for 
the  "  Museum."  That  sum  did  not  come  into  his 
possession,  or  under  his  control ;  according  to  official 
routine,  it  would  be  paid  to  the  account  of  the  Minister 
for  Justice  and  Public  Instruction,  under  whose 
department  the  Museum  is  placed. 

Butler,  Q.C.,  tendered  an  affidavit  in  reply,  to  the 
effect  that  the  warrant  of  His  Excellency  might  have 
been  in  the  Treasury,  although  the  Under-Secretary 
stated  that  he  did  not  know  of  its  being  there. 

DaUey  (A.-G.)  opposed,  on  the  ground  that  the 
affidavit  set  forth  no  new  matter  in  reply.     It  was 
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^^^'        an  attempt  to  bolster  up  Mr.  Krefft's  case  by  setting 
£a:  paru      q^^  the  facts  with  greater  particularity.     He  cited  and 
relied  on  Ex  parte  Mackenzie  (a),  where  an  affidavit  in 
reply  had  been  tendered  and  rejected. 

The  T'OURT  would  not  admit  the  affidavit. 

Butler,  Q.C.,  and  W.  H.  Cooper  contended  that  the 
statements  of  Mr.  and  Mrs.  Krefft  had  not  been 
answered,  and  that  it  was  consistent  with  the  affidavits 
in  answer  that  the  Governor's  warrant  was  in  the 
Treasury.  They  relied  on  The  King  v.  The  Lords  of 
the  Treasury  (h),  and  The  Queen  v.  The  Lords  of  tfie 
Treasury  (a). 

DaUey  (A.-G.)  and  Davis,  for  the  respondent.  Mr. 
Krefft  had  not  made  out  any  legal  right  to  the  sum  in 
question;  there  was  no  specific  duty  cast  upon  the 
Treasurer  to  pay  it.  It  was  a  matter  altogether  in  the 
discretion  of  the  Ministers,  and  the  Court  would  not 
grant  the  high  prerogative  writ  of  mandamus  to  con- 
trol that  discretion.  They  cited  and  referred  to 
Tapping  on  Mandamus^  High  on.  ExtraordiyicLry 
Legal  Remedies  (pp.38, 43&  107),  The  King  v.  The  Lards 
of  the  Treasury,  In  re  Smyth  (d) — was  a  case  never 
afterwards  followed,  and  often  spoken  of  with  con- 
demnation— Baron  de  Bodes  Case (e), Ex paii>e  Napier 
(/),  Gidley  v.  Lord  Palinerston  {g\  Ex  parte  Macken- 
zie  (/i).  Reference  was  also  made  to  two  American 
cases,  cited  in  The  Queen  v.  The  Lords  of  the  Treasury 
(i),  and  also  in  High  on  Extraordinary  Remedies. 
They  were  stopped  by  the  Court. 

Butler,  Q.C.,  briefly  replied. 

Sir  James  Martin,  C.J.     This  is  an  application 
made  by  Mr.  Krefft,  late  Curator  of  the  Museum,  for  a 

(a)  6  S.  C.  R..  at  p.  .308.  (/)   18  Q.B.  701. 

(b)  4  Ad.  &  E.  286,  976 ;  and  984.  (g)  3  B.  &  B.  285. 

(c)  L.  R.  7  Q.  B.  387.  {h)  6  S.C.B.  306. 
id)  4  Ad.  ft  E.  286.  (i)  L.R.  7  Q.B.  387. 
(c)  6  Dowl.  P.C.  776. 
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tnus  commanding  the  Treasurer  of  the  colony  to 
him  a  sum  of  £1000,  a  part  of  a  sum  of  £2500 
riatecl  by  Parliament  on  the  22nd  August  in 
ar.  The  appropriation  was  in  these  terms: — 
onour  read  the  words  of  the  Act.)  Then  there 
ierted  in  tlie  Act  a  list  of  moneys  for  particular 
3s,  and,  among  others,  "for  the  Museum  £2500." 
Appropriation  Act  there  was  a  clause,  as  was 
in  Acts  of  the  kind  in  this  colony,  to  this 
—(His  Honour  read  the    10th    section   of  the 


449 


1876. 


Ex  parte 
Kbrfpt. 


ipport  of  this  application  and  of  the  rule  nisi 
idavits  were  filed,  one  by  Mr.  Krefft  and  the 
)y  his  wife.  Mr.  Krefft  stated  in  his  affidavit 
?i  had  a  conversation  with  Mr.  Eagar,  in  the 
oi  which  Mr.  Eagar  admitted  to  him  that  there 
iim  of  £1000  available  in  the  Treasury  for  pay- 
[)  him  on  certain  things  being  done;  that  the 
was  there  available,  and  that  he  was  entitled 
ve  it.  The  affidavit  of  Mrs.  Krefft  spoke  of  an 
5W  she  had  with  the  Colonial  Treasurer,  in 
interview,  according  to  her,  a  statement  to  the 
ffect  as  that  said  to  have  been  made  to  Mr. 
W2i&  made  to  her  by  the  Colonial  Treasurer.  It 
these  tyvo  statements  that  the  rule  nwi  was 
I,  and  reference  was  made  by  the  Court  when 
g  that  rule  to  the  cases  of  The  King  v.  The 
OoTnmissioners  of  the  Treasury  (a),  and  it  was 
id  that  the  above  statements  brought  this  case 
Ws  pretty  nearly  into  the  same  position  as  those 

iscussing  the  question  whether  the  rule  nisi 

or  should  not  be  made  absolute,  there  is  the 

t  of  Mr.  Eagar,  and  the  affidavit  of  the  Colonial 

•er,  and  also  the  affidavit  of  a  person  said  to 

len  present  on  the  occasion  when,  as  Mr.  Krefft 

t\e  had  the  conversation  with  Mr.  Eagar.     The 

•er  and  Mr.  Eagar  both  deny  in  the  clearest 

'  that  they  made  the  statements  sworn  to  by 

(a)  4  A.  &  E.  976 ;  and  984. 
DD— 14 
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^^"^-         Mr.  Krefft  and  his  wife,  and  the  person  who  was  said 

Ez  parte      by  Mr.  Krefll  to  have  been  present,  Mr.  Pinltey,  when 
Krefft 

the  statement  was  made  by  Mr.  Edgar,  declared  that 

he  had  no  recollection  of  anything  of  the  kind  being 
said.  Neither  the  Treasurer  nor  the  Under-Secretary, 
Mr.  Eagar,  while  denying  that  they  had  any  know- 
ledge of  any  warrant  having  been  issued  by  the 
Governor  made  any  incjuiry  for  the  purpose  of  ascer- 
taining as  they  could  have  easily  ascei'tained,  as  that 
was  a  matter  peculiarly  within  their  power,  but  their 
not  making  some  inquiry  into  the  existence  or  non- 
existence of  the  warrant  should  not  be  taken  as  suffi- 
cient proof  of  its  existence  for  the  purposes  of  this 
motion.     These  were  the  facts. 

Well,  reference  has  been  made  to  the  case  of  The 
Kingy,  The  Lords  Comm!  88 1  overs  of  the  Treaswiy  (a), 
which  cannot  now  be  considered  as  one  of  high 
authority.  It  has  been  spoken  doubtingly  of  by  the 
Chief  Justice,  who  delivered  the  principal  judgment, 
questioned  in  subsequent  cases  by  the  Bar,  and  almost 
regarded  as  overruled  by  the  last  case — The  Queen  v. 
The  Lm^ds  of  the  Treasury  (b) ;  and  it  appears  to  me 
to  be  an  unsatisfactory  case,  because  I  cannot  under- 
stand how  if  there  were  an  assent  by  the  Lords  Com- 
missioners of  the  Treasury  to  hold  the  money  in  their 
hands  for  the  applicants,  an  action  for  money  received 
would  not  lie ;  however,  one  of  the  Judges  in  that  case 
said  an  action  of  that  kind  could  not  lie.  The  facts  of 
that  case  were  shortly  as  follows : — The  Lords  Com- 
missioners had  power  to  appropriate  pensions  under 
an  Act  of  Parliament  in  certain  cases,  and  they  did 
appropriate  a  pension,  and  intimated  their  willingness 
to  apply  to  Parliament  for  the  purpose  of  carrying  it 
out.  They  did  apply,  and  Parliament  voted  the 
pension  year  by  year.  The  person  to  whom  the 
pension  was  granted  did  not  take  it  up  for  a  long  time, 
and  after  many  years  applied  for  the  arrears.  That 
was  how  tlie  question  arose.  The  applicant  was 
obliged  to  go  to  the  Court  to  apply  for  a  mandamus, 
(a)  4  A.  &  E.  286.    ^  (6)  L.  R.  7  Q.  B.  387. 


Digitized  by 


Google 


CASES    AT    LAW.  451 


Krefft. 


and  the  secretary  to  these  Commissioners  having  stated  1^^» 
that  the  money  ii^as  there,  the  Court  of  Queen's  Bench  Ex  parte 
granted  the  mandamus.  That  decision  was  acquiesced 
in  by  the  Attorney -General  of  the  day;  and  the  money 
was  paid,  though  it  was  questioned  whether  the  decision 
was  right  or  not.  Several  other  applications  of  a  like 
kind  were  made  about  that  period  to  the  Queen's 
Bench  and  they  were  refused.  The  matter  was  dis- 
cussed sufficiently  to  show  that  this  ca,se  was  not  to  be 
regarded  as  one  of  very  high  authority. 

Some  years  afterwards  the  case  of  the  Baroi^  de 
Bode  (a),  came  up.  He  was  a  peraon  who  endeavoured 
to  get  from  the  British  Government  a  very  large  sum 
of  money.  He  eventually  got  a  small  portion ;  but  he 
applied  for  a  mandamus  in  the  same  way  as  this  appli- 
cation was  now  made  to  the  Court.  In  delivering  the 
reserved  judgment  of  the  Court  in  that  case,  Coleridgey 
J.,  at  p.  792,  said  : — "  There  are  circumstances,  indeed, 
under  which  a  mandamus  will  lie  against  the  Lords  of 
the  Treasury,  and  a  much  misunderstood  instance  is 
the  case  of  Rex  v.  Tke  Loi'da  of  the  Treasury  (6);  there 
it  appeared  privid  facie  that  a  pension  had  been 
granted;  that  funds  applicable  to  its  payment  had 
been  placed  by  Parliament  in  the  hands  of  the  Lords 
of  the  Treasury  as  public  oficers  charged  by  statute 
with  the  payment  of  such  pensions ;  that  the  Lords  had 
allotted  the  fund  for  the  payment,  and  acknowledged 
to  the  claimant  that  they  held  it  for  his  use,  and  that 
they  only  refused  to  pay  because  he  declined  to  take 
it  clogged  with  conditions  whijh  they  had  no  right  to 
impose."  These  words,  "  charged  by  statute  with  the 
payment  of  such  pensions,"  are  in  italics,  showing  that 
the  Court  considered  this  was  a  very  material  part  of 
the  case.  The  Lords  Commissioners  were  charged 
with  the  payment  of  these  pensions,  and  they  acknow- 
ledged that  they  had  this  money ;  therefore  they  had 
a  public  duty  to  discharge.  They  admitted  they  had 
received  the  money  for  the  purpose;  and  the  Court, 
thinking  that  this  money  had  been  legally  appropriated 
(a)  6  Dowl.  Prac.  C.  776.  (fc)  4  A.  &  E.  286. 
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^876. and  was  legally  the  money  of  the  applicant,  to  whom 

Expaf-te  it  was  allotted  under  an  Act  of  Parliament,  and  the 
Lords  Commissioners,  having  thus  a  duty  to  discharge, 
to  pay  the  money  having  it  in  their  hands,  and  there 
being  no  other  remedy,  granted  a  mandamus.  There 
appears  to  be  a  further  reference  to  the  case.  It  ivas 
again  referred  to  in  the  case  of  Ex  parte  Napiei"  (a), 
where  Lord  CaTiiphelly  in  delivering  the  judgment  of  the 
Court,  in  reference  to  that  case  said,  **  Reliance  is  then 
placed  on  the  case  of  Rex  v.  The  Lords  of  the  7  reasw)^  (6), 
in  which  this  Court  granted  a  mandamus  to  the  Lords 
of  the  Treasury  to  pay  to  Mr.  Gai^mwhael  Smyth  the 
arrears  of  a  pension  granted  by  the  Crown  for  services ; 
but  (as  has  been  repeatedly  explained)  this  decision 
went  entirely  on  the  ground  that  the  Lords  of  the 
Treasury  had  admitted  that  they  had  in  their  hands 
the  sum  of  money  in  (juestion,  and  that  they  had 
appropriated  it  to  his  use."  That  was  the  ground  on 
which  the  case  was  to  be  supported,  or  that  it  could 
only  be  supported.  Then,  in  the  next  case  of  Regirui  v. 
T/ie  Lords  of  the  Treasui^  (c),  the  Judges  laid  down 
this  principle: — That  where  public  officers  are  charged 
with  the  expenditure  of  public  money  voted  by  Parlia- 
ment, they  owe  a  duty,  not  to  the  individuals  ^vho 
may  be  the  recipients  of  that  money,  but  a  duty  to 
the  Crown,  whose  servants  they  are  and  to  whom  they 
are  responsible  that  they  will  pay  it  over  to  the 
recipients.  There  was  a  duty,  not  merely  to  the  Cix> wn, 
but  for  the  purpose  for  which  they  admitted  they  w^ere 
trustees.  But  where  public  officers  are  simply  the 
holders  of  money  wluch  belongs  to  the  Crown,  but 
which  is  held  by  them  in  trust  to  be  paid  over  to  other 
persons,  then,  according  to  the  late  case,  the  duty 
which  these  officers  had  to  perform  is  a  duty  to  the 
Crown,  and  not  to  the  individual  who  is  to  get  the 
money.  No  doubt  if  an  Act  of  Parliament  appro- 
priates certain  money  to  A.B.,  and  votes  it  to  A.B.  by 
name,  and   that   money  comes   into  the  hands   of  a 

(a)  is  Q.  B.  701.  (6)  4  A.  &  £.  2S6. 

(c)  L.  R.  7  Q.  B.  387. 
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public  officer  in  pursuance  of  the  Act  of  Parliament,  if         ^^^^ 
the  public  officer  does  not  obey  the  direction  of  the      Expwru 
statute   a    mandamus   might   lie.     That    is    a    very 
different  thing,  and  that  brings  the  matter  within  what 
this  Court  said  they  would  recognise  in  the  case  of 
Ex  parte  Cox,  In  re  The  Minister  for  Mines  (a). 

If  the  statute  directs  a  public  officer  to  pay  over 
money  and  the  public  officer  does  not  do  so,  then  the 
Court  directs  that  he  shall  do  it  and  carry  out  the  law. 
Just  as  this  Court  will  issue  a  mandamus  compelling  a 
Magistrate  to  do  a  particular  thing,  a  public  officer  is 
bound  in  certain  cases  to  do  certain  things.  A  public 
officer  who  is  directed  by  Act  of  Parliament  to  pay 
over  money  must  pay  it,  but  that  appears  tome  not  to 
be  the  case  here.  It  is,  however,  the  principle  that 
went  through  all  the  judgments  in  the  cases  referred 
to.  Take  the  case  of  that  Judge  whose  judgments 
everyone  is  in  the  habit  of  regarding  as  going  more 
into  principle  than  those  of  his  colleagues— Mr.  Justice 
Blackburni.  He  says,  at  p.  398  (6)  :  "  The  general 
principle,  not  merely  applicable  to  mandainus,  but 
running  through  all  the  law,  is  that  where  an  obliga- 
tion is  cast  upon  the  principal  and  not  upon  the 
servant,  we  cannot  enforce  it  against  the  servant  as 
long  as  he  is  merely  acting  as  servant."  The  other 
Judges  laid  down  the  same  principle. 

So  it  appeal's  to  me  that  this  sum  of  £2500  voted  for 
the  Museum  is  a  sum  of  money  which  is  in  the  hands 
of  the  Queen  ;  it  belongs  to  the  Queen  for  pai*ticular 
purposes,  and  inasmuch  as  the  Queen  does  not,  and  can 
not,  personally  superintend  the  payment  of  these 
moneys  which  belong  to  her  by  virtue  of  the  Appro- 
priation Acts,  that  superintending  must  be  done  by 
some  of  her  subjects.  Those  Ministers  are  responsible 
to  her,  and  not  to  any  persons  to  whom  money  may  be 
directed  by  her  to  be  paid.  The  money  belongs  to  the 
Crown,  ami  the  persons  in  charge  of  it  are  responsible 
to  the  Crown  for  the  due  distribution  of  it 
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^^76.  Unless,  therefore,  there  is  something  to  show  that 

Ex  paru  the  Treasurer  is  bound  to  pay  this  money  over  to  Mr. 
Krefft,  the  application  must  entirely  fail.  In  the  first 
place,  Mr.  Krefft's  name  is  not  mentioned  in  the  Act. 
There  was  no  direction  to  pay  him.  The  money  is  a 
sum  voted  "  for  the  Museum."  Supposing  the 
Governor  has  issued  his  warrant,  signed  as  the 
Treasurer  said,  probably  at  the  beginning  of  the 
month,  in  order  to  legalise  the  payments  which  were 
afterwards  to  be  covered  by  a  specific  warrant,  I  do 
not  see  that  it  would  give  Mr.  Krefft  a  right  to  make 
a  demand,  because  the  Treasurer  is  not  the  person 
charged  with  this  duty.  Probably  there  is  a  warrant 
sanctioning  the  payments  for  the  month,  signed  by  the 
Governor  ;  but  supposing  that  to  be  so,  it  is  not 
sufficient  to  give  Mr.  Krefft  a  right  to  come  here  and 
get  the  Treasurer  to  pay  this  money  over.  Whatever 
duty  the  Treasurer  has  to  do  is  to  the  Crown,  and  not 
to  Mr.  Krefft,  For  these  reasons,  thei'efore,  the  rule 
must  be  discharged. 

Hargrave,  J.  I  entirely  concur  with  the  judgment 
of  the  Chief  Juatice.  It  ha«  been  decided  that  imtil 
Her  Majesty's  servants  charged  with  the  distribution 
of  money  cleared  themselves  of  all  responsibility  and 
the  money  was  ready  to  be  handed  over,  the  Court 
cannot  interfere.  There  is  the  principle  laid  down. 
There  is  no  title  to  come  for  the  mandamus  until  the 
title  to  the  property  is  clear.  The  words  used  in  the 
present  case  were  "  that  this  money  was  available," 
and  I  considered  on  the  application  for  the  rule  uUi 
that  Mr.  Krefft  was  in  law  entitled  to  have  this 
money,  and  upon  the  affidavit  containing  these  words 
this  Court  interfered.  Otherwise  the  rule  /im  would 
not  have  been  granted. 

We  find  now  that  the  case  is  not  as  it  was  repre- 
sented. Mr.  and  Mrs.  Krefft  went  to  the  Treasurer 
and  came  away  with  the  impression  that  they  ivere 
entitled  to  the  money  as  a  matter  of  law.  But  it  is 
not   so   until    a   certain    part  of   the  duty   has    been 
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performed.  The  amount  might  be  recommended  to  be  ^S76. 
taken  from  the  estimates  for  Mr.  Kreft,  but  be}'ond  Ex  parte 
that  the  affidavits  of  Mr.  :>taart  and  Mr.  Eagar  are 
perfectly  plain  that  none  of  the  functions  have  been 
discharged.  Unless  Mr.  Docker,  who  is  the  head  of  the 
department,  assented  to  the  amount,  it  could  not  be 
assented  to — no  other  Minister  could  do  it.  Mr.  Stuart 
explained  everything  he  had  done,  but  he  was  merely 
the  Treasurer,  and  until  he  got  Mr.  Dockers  signature 
the  money  could  not  go  any  farther.  The  matter  has 
been  fully  explained  before  the  Court,  and  the  Court 
cannot  go  a  step  farther.  I  am  satisfied  that  the 
advisers  of  Mr.  Kreft  took  the  same  view  of  the  law, 
and  they  made  no  application  to  the  Treasurer  before 
coming  to  the  Court.  The  application  for  the  man- 
damus must  be  dismissed  with  costs. 

Faucett,  J.  I  am  entirely  of  the  same  opinion.  It 
is  quite  clear  that  these  proceedings  cannot  succeed 
unless  the  first  gi'ound  be  clearly  established — that  is, 
that  the  legal  right  existed  on  the  part  of  Mr.  Krefft. 
It  is  quite  clear  that  no  legal  right  has  been  established 
in  this  case.  And  there  is  no  right  that  the  Court  will 
recognise  set-up  outside  the  Act.  It  is  quite  cleai'that 
the  Act  gives  no  legal  right,  and  the  only  way  that  the 
legal  right  could  be  shown  is  by  the  affidavits  of  Mr. 
Krefit,  Then,  do  the  affidavits  give  this  right? 
Assuming  that  the  warrant  was  issued  by  the 
Governor,  where  is  the  evidence  to  support  a  legal 
right  beyond  that  on  the  part  of  Mr.  Kreft  to  get  this 
money?  Taking  Mrs.  Krefft's  affidavit,  which  is 
explained  by  the  affidavits  of  Mr.  Stiutrt  and  Mr. 
Eagar — what  do  these  affidavits  aujount  to  more  than 
this,  that  the  money  is  available,  not  simply  or 
absolutely  for  Mr.  Krefft,  but  available  on  conditions 
that  he  himself  refuses  to  comply  with. 

Now  the  CouH  is  called  upon  to  grant  a  mandamus 
for  money  upon  no  legal  evidence  whatever,  except 
that  the  money  is  available  on  certain  conditions.  It 
appears  to  me  that  the  whole  of  the  present  case  fails ; 
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that  no  legal  right  whatever  is  made  out  to  entitle  Mr. 
Krefft  to  get  this  money.  The  rule  should  be  <lis- 
charged,  and,  as  the  Attorney-General  waived  all  costs, 
without  costs. 

Rule  discharged  witltaiit  costs. 


1876. 


December  5. 


Allen  v.  Foskett  and  Another  (a). 

Roads  (Public)  Art  (4.  WHl.  IV.  No.  11),  >i^.  2,  ^Z—OanUn  - 
Reservation  from  yrajU    Comtructioii  of  Statutes, 

Plaintiff  was  holder  of  land  used  as  a  market  garden  under  a  grant 
from  the  Crown  dated  1823,  in  which  there  was  a  reservation  of 
roads.  The  defendants,  representing  the  municipality  of  Alex- 
andria, acting  under  s.  2  of  the  Public  Roads  Act  (4  WiU.  IV.  No. 
11),  opened  up  a  road  through  the  plaintiff's  land.  The  plaintifT 
brought  an  action  for  trespass  ;  the  defendants  pleaded  not  guilty  by 
statute  ;  verdict  for  the  defendants. 

HM  (per  Hargrare,  J.,  and  Mannimiy  J.  ;  Martin ^  C.J.,  iU^w^n- 
tieiite),  that  it  was  properly  left  to  the  jury  to  say  whether  the  land 
was  a  **  garden  "  or  not ;  and  that,  considering  the  jury  had  a  view, 
they  were  justified  in  finding  that  the  land  was  not  in  actual  use  iw 
a  "garden"  within  the  meaning  of  s.  2  of  the  Act. 

Per  Martiiiy  C.J.  The  word  "garden"  in  that  Act  meant 
what  was  popularly  known  or  generally  understood  as  a  garden, 
and  that  the  word  should  have  been  defined  by  the  Judge  at  the 
trial,  and  should  not  have  been  left  to  the  jury  to  define. 

Per  Martin,  C.J.,  and  Ha^yp-avey  J.  Where  an  Act  of  Parliament 
gives  a  power  to  the  Crown  to  invade  private  rights,  such  a  power 
should  be  construed  strictly. 

Per  Mannintj,  J.  Such  an  Act  should  not  be  construed  in  favour 
of  private  individuals,  but  rather  in  favour  of  the  public,  for  whose 
benefit  it  was  passed. 

I^EW  TRIAL  MOTION.— Joseph  Allensned  Stephen 

John  Foskett  and  Javies  Stonevian  for  that  the 

defendants  trespassed  upon  the  plaintiff's  land,  near 

the  Mitchell-road,  on  the  Waterloo  Estate,  and  trampled 

(a)  Betore  Sir  J amtM  Martin,  C.J.,  Hanjrarc,  J.,  and  Mannintj,  J. 
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down  the  soil  and  certain  garden  produce  growing    ^^76. 

upon  the  said  land,  and  broke  down  the  fences  enclosing        Alusn 
the  land,  and  so  left  it  open  and  liable  to  be  trespassed      Foskett. 
upon,  whereby  the  plaintiff  was  disturbed  in  the  use 
and  enjoyment  of  the  land  as  a  garden.     £500  was 
claimed. 

The  defendants  pleaded  not  guilty  by  the  statutes 
31  Vic.  No.  12,  sections  117,  118,  119,  128,  and  136. 
4  WilHam  IV.  No.  11,  sections  1  to  36.  22  Vic.  No. 
12,  section  9. 

The  plaintiff  was  a  market  gardener,  occupying  a 
portion  of  the  Waterloo  Estate.  The  defendants  were 
the  Mayor  and  the  overseer  of  works  of  the  munici- 
pality of  Alexandria.  The  trespasses  complained  of, 
and  admitted  to  have  been  committed,  were  committed 
by  the  defendants  on  the  occasion  of  the  opening  of 
Henderson-road.  On  the  30th  of  Januar}-,  1873,  by  a 
notice  in  the  Government  Oazette,  it  was  notified  that 
a  road,  to  be  called  Henderson-road,  was  to  be  made, 
unless  good  reasons  to  the  contrary  were  shown;  all 
objections  were  to  be  sent  to  the  clerk  of  the  Executive 
Council  within  one  month  fi^om  that  date  On  the 
10th  of  April  following,  by  a  notice  in  the  Gazette,  it 
was  notified  that  the  road  was  to  be  opened  notwith- 
standing the  objections  sent  in ;  and  that  persons 
entitled  to  compensation  were  to  send  in  their  claims. 
Other  notices  were  duly  published.  All  of  the  steps 
were  approved  of  by  His  Excellency.  The  plan  of  the 
proposed  road  and  the  book  of  reference  were  duly 
exhibited  for  the  proper  length  of  time  at  the  authorised 
places.  The  i-oad  was  duly  proclaimed,  and  it  was 
handed  over  to  the  Municipal  Council  of  Alexandria 
on  the  9th  of  September,  1873.  A  sum  of  money — 
£24  3s.  9d. — was  granted  to  trustees  of  the  Waterloo 
Estate  for  fencing  Henderson-road  where  it  passed 
through  the  Waterloo  Estate.  Nothing  further  was 
done  until  this  year,  when  the  Government,  in  answer 
to  a  petition  of  the  inhabitants  of  the  neighbouring 
lands,  by  a  letter,  called  upon  the  Council  of  Alexan- 
dria to  open  the  road.     In  consequence  of  that  letter  a 
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^Wft-  resolution  was  passed  to  open  the  road.  Notices  were 
Allen  published  in  the  Herald,  and  were  sent  to  the  owners 
FosKKTT.  ^^  ^^^  \^ni\  through  which  the  road  was  to  go,  that  the 
road  was  to  be  opened  at  noon  on  the  1st  of  May,  1876. 
On  that  day,  the  defendants,  with  two  aldermen  of 
Alexandria  accompanying  them,  went  to  the  place 
where  the  road  was  to  enter  plaintiff's  land.  The 
several  notices,  letters,  &c.,  were  read,  and  notwith- 
standing the  protests  of  the  plaintiff*  and  of  Mr. 
Gerard  PhUUpt^,  for  the  Messrs.  Co&per,  the  defen- 
dants cut  down  the  fence,  and,  followed  by  a  crowd  of 
persons,  who  had  assembled  to  witness  the  opening, 
walked  along  the  lines  which  had  been  previously 
marked  out  by  a  surveyor.  No  trespass  outside  of  the 
marked  road  was  committed.  The  produce  destroyed 
was  valued  by  the  defendants  at  about  25s. 

At  the  trial  the  defendants  contended  that  they  were 
justified  in  obeying  the  proclamations  of  the  Govern- 
ment, who  could  open  a  roal  through  the  Waterloo 
Estate,  as  a  "highway"  was  reserved  in  the  grant. 

Evidence  was  given  that  the  owners  of  the  Waterloo 
Estate  were  the  virtual  plaintiffs,  as  they  had  made 
themselves  liable  for  the  plaintiff*'s  costs,  and  also  that 
the  plaintiff'  had  no  lea»e. 

On  the  other  hand  it  was  proved  that  the  plaintiff* 
ha^  been  in  possession  of  the  loc^^Ai  for  over  20  years, 
and  that  it  had  for  all  that  time  been  cultivated  as  a 
market  garden. 

The  facts  were  virtually  admitted,  except  as  to  the 
amount  of  damage  committed.  The  (juestion  in  dispute 
was  as  to  whether  or  not  the  defendants  acted  in  a 
legal  manner,  and  whether  they  could  justify  under 
the  statutes  relied  on. 

Sir  W,  Mannhig,  J.,  asked  the  jury — (1)  To  find 
whether  the  land  trespassed  upon  was  a  "garden;" 
and  (2)  to  assess  the  damages,  even  though  they  found 
a  verdict  for  the  defendants. 

His  Honour  declined  to  direct  the  jury,  as  a  matter 
of  law,  whether  the  land  taken  was  a  "garden  "  within 
the  meaning  of  the  Act. 
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The  jury  returned  a  verdict  for  the  defendants,  and         ^^76. 
found  (I)  that  the  land  was  not  a  "  garden"  within  the        Allen 
meaning  of  the  Act,  and  (2)  assessed  the  damages  at      Foskbtt. 
JE50. 

A  rule  nisi  for  a  new  trial  was  granted  on  the 
following  grounds : — 1.  That  the  evidence  showed  that 
the  land  thmugh  which  it  was  claimed  to  take  the 
road  was  a  **  garden"  within  the  meaning  of  the  Act 
4  Will.  IV.  No.  11.  2.  That  neither  the  proclamation 
relied  on,  nor  the  correspondence,  authorised  the  defen- 
dants to  commit  the  trespasses  complained  of. 

Davis  and  Filcher,  in  support  of  the  rule. 

Butler,  Q.C.,  showed  cause. 

Sir  James  Martin,  C.J.  This  was  an  action  brought 
by  the  plaintiff,  the  occupier  of  a  piece  of  land  in  the 
neighbourhood  of  Sydney,  against  two  persons,  the 
Mayor  and  the  clerk  of  works  of  the  municipality  of 
Alexandria,  for  trespass  to  his  land,  and  cutting  down 
the  fences  thereon.  The  general  issue  was  pleaded, 
and  in  the  margin  various  Acts  were  specified,  among 
them  the  Act  4  Will.  IV.  No.  11.  Evidence  was  given 
of  the  trespasses  committed  by  the  defendants  for  the 
purposes  of  opening  up  a  road  thi-ough  the  plaintiff  s 
land.  The  defendants  justified  their  acts  on  the  ground 
that  they  were  acting  in  accordance  with  the  provisions 
of  the  statute  relied  on.  Two  questions  are  before  the 
Court.  The  verdict  was  for  the  defendants,  and  the 
plaintiff  moves  for  a  new  trial  on  the  ground  that 
inasmuch  as  the  evidence  showed  that  the  land  tres- 
passed on  was  a  garden  within  the  meaning  of  the 
Act,  its  provisions  did  not  authorise  the  grievances 
complained  of.  It  is  also  a  question  whether  under 
the  33rd  section  of  the  Act  the  exceptions  mentioned 
in  the  2nd  section  are  not  limited  to  cases  where  the 
grant  does  not  reserve  to  the  Crown  the  right  to  make 
roads,  &c.  The  defendants  contend  that  the  reserva- 
tion in  the  present  grant  gives  the  Crown  power  to 
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^  W6.  open  the  road  in  question  even  if  it  goes  throuph  a 
Aixxv  garden.  That  contention  is  not  tenable.  Anything 
done  under  the  Act  is  limited  and  subject  to  the 
provisoes  and  exceptions  in  the  2nd  section,  by  which 
a  number  of  pieces  of  land  are  excluded  from  the 
liability  of  Ixiing  taken  for  the  pui-poses  of  roads. 
Whatever  rights  are  reserved  to  the  Crown  by  the  33rd 
section,  or  by  any  grant,  cannot  touch  the  present  case, 
as  the  road  in  (luestion  was  opened  in  accordance  with 
the  provisions  of  the  Act.  It  is  clear  that  where  a 
right  of  road  is  reserved  in  the  grant,  no  compensation 
can  be  claimed.  The  defendants  are  not  assisted  by 
the  38rd  section. 

The  principal  question  is  the  following : — The  rule 
was  granted,  not  on  the  ground  that  there  was  a 
misdirection,  but,  substantially,  that  the  verdict  wa.s 
against  the  evidence  ;  and  to  determine  that  question, 
the  Court  must  first  determine  what  is  meant  by  the 
word  "  garden  "  in  section  2  of  4  Will.  IV.  No.  11.  At 
the  trial  the  Judge  did  not  define  the  word,  but  left  it 
to  the  jury  to  say  if  in  their  opinion  it  was  a  ganlen, 
construing  the  word  with  the  aid  of  the  associated 
words.  The  jury  w^ere  asked  to  pei-form  the  duty 
which  properly  appertiiined  to  the  Judge,  who  gave 
them  no  definition  of  the  word.  It  appears  to  me  that 
a  garden  for  the  purpases  of  the  present  action  was  a 
garden  as  popularly  and  generally  undei-stood.  The 
usual  and  ordinary  meaning  is  to  be  given  to  the 
word.  When  the  meaning  of  a  word  is  in  question, 
Courts  are  in  the  habit  of  referring  to  dictionaries  of 
known  authority  which  have  been  compiled  by  persons 
who  have  made  such  a  subject  their  study.  Johtxaoiia 
Dictionary  is  one  of  the  highest  authority,  and  he 
defined  a  **  garden  "  to  be  "  a  piece  of  land  enclosed  and 
cultivated  with  extraordinary  care,  planted  w4th  herbs 
or  fruits  for  food  or  laid  out  for  pleasure."  That 
definition  is  substantially  given  by  other  dictionaries 
of  later  date  and  of  high  authority — Cvaig  and  Webster. 
A  similar  definition  is  also  given  in  the  Dictiovary  of 
the  French  Academy.     That  is  the  popular  and  well- 
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understood  meaning  of  the  word  :  "  A  piece  of  land         ^^7^- 
cultivated  with  extraordinary  care  " — not  such  cultiva-        Allkn 
tion  as  is  seen  in  a  lield  sown  with  barley  or  lucerne,      Foskbtt. 
or  any  other  field  crop 

The  Legislature  clearly  intended  to  protect  land 
cultivated  with  extraordinary  care,  on  which  much 
labour  and  pains  had  been  expended.  [His  Honour 
then  read  section  2  of  4  Will  IV.  No.  11.]  The  words 
of  that  section  show  what  it  was  the  Legislature 
intended  to  protect.  The  definition  of  the  word 
"  garden  "  should  not  be  made  obscure  by  a  reference 
to  the  surrounding  words ;  from  those  no  clear  idea, 
no  tangible  notion,  can  be  formed.  Such  a  construc- 
tion renders  that  obscure  and  unintelligible,  which 
otherwise  is  plain  and  easy  to  understand.  It  would 
tend  to  a  meaning  other  than  the  ordinaiy  and  well- 
understood  meaning  of  the  word.  The  word  *•  garden  " 
is  twice  inserted,  and  though  the  general  rule  is  to 
construe  an  Act  so  as  to  give  effect  to  each  and  every 
word,  yet  in  some  cases  such  a  construction  may 
render  the  Act  unintelligible.  In  such  a  case  the 
Court  can  disregard  the  repetition  of  the  word  as 
surplusage,  and  so  give  effect  to  the  section.  In 
support  of  my  reasoning  I  may  refer  to  Tapaell  v. 
Crosskey  (a),  which  is  a  case  on  an  English  Act,  from 
which  the  colonial  Act  is  substantially  taken.  In  that 
case  no  distinction  was  drawn  between  different  kinds 
of  gardens.  It  is  clear  to  me  that  the  ordinary 
popular  and  well-understood  meaning  must  be  given 
to  the  word  "garden."  The  evidence  shows  that 
where  the  fence  was  cut  down  vegetables  were 
growing — pumpkins  and  melons,  and  the  plaintiff* 
estimated  the  damage  done  at  £20.  As  the  defen- 
dants, however,  deposed  that  30s.  would  well  repay  the 
plaintiff*,  it  may  be  taken  that  the  jury  adopted  the 
defendants'  version. 

Does  the  evidence  show   that  the  land  trespassed 
on  was  a  garden  defined  in  the  way  above-mentioned  ? 
It  is  said  that  the  jury  were  in  a  peculiarly  favourable 
(a)  7  M.  &  W.  441,  446,  449. 
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^876.  position  to  decide  that  question,  as  they  had  had  a 
Allkn  view  of  the  place.  As  that  view  was  not  had  till  the 
FosKETT.  ^oad  liad  been  open  for  three  months  and  the  ground 
had  been  for  that  period  used  as  a  highway,  I  fail  to 
see  how  a  view  could  have  assisted  them  in  deciding 
the  question.  They  could  not  see  the  condition  of  the 
place  when  the  road  was  opened.  If  at  one  time  it 
had  been  a  garden,  but  had  gone  out  of  use,  it  would 
not  have  been  protected.  In  my  opinion,  though  the 
evidence  was  slight,  there  was  sufficient  to  entitle  the 
juiy  to  find  that  it  was  a  garden  and  so  return  a 
verdict  for  the  plaintiff.  The  Act  gives  a  mcst 
arbitrary  power  to  the  Crown  to  invade  private 
property — such  a  power  should  be  construed  strictly. 
Private  rights  should  be  guarded  and  protected  from 
invasion  to  a  greater  extent  than  the  law  allowed. 
When  a  private  right  is  invaded  it  is  no  answer  to  say 
that  it  is  for  the  public  good.  It  is  altogether  contrary 
to  constitutional  principles  to  permit  the  invasion  of 
private  rights.  The  evidence,  uncontradicted,  pointed 
out  the  plaintiffs  land  to  be  a  garden,  and  the  plaintiff 
is  accordingly  entitled  to  be  protected.  The  rule  nisi 
for  a  new  trial  should  be  made  absolute. 

Hargrave,  J.  I  concur  altogether  with  the  Chief 
Justice  that  private  rights  should  not  be  lightly 
invaded ;  nor  should  the  constitutional  rights  of 
anyone  be  taken  away.  The  private  rights  of  the 
plaintiff  were  taken  away  in  a  legal  and  constitutional 
manner  by  the  Ooverament  acting  under  an  Act  of 
Parliament,  and  their  action  was  strengthened  by  the 
verdict  of  the  jury,  who  found  that  the  land  over 
which  the  road  was  opened  was  not  a  garden  within 
the  meaning  of  the  Act. 

To  my  mind  it  is  clear  that  the  land  was  not  a 
garden.  The  plaintiff  himself  called  it  a  ''market 
garden,"  which  took  it  out  of  the  ordinary  meaning  of 
the  word  "garden."  The  evidence  showed  that  it  was 
cropped  with  grass  and  lucerne.  Tried  by  any  test,  it 
is  clear  that  the  plaintiffs  land  trespassed  on  was  not 
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a  garden.     It  would  not  be  worked  with  garden  tools         1876. 
nor  sown  with  garden  seeds.     A  gardener  would  not        Allkn 
be   employed   to  work    it,  nor  was  it  laid  out  as  a      Foskktt. 
garden.     With  regard  to  the  view  had  by  the  jury — a 
view    enables    the   jury    to    understand    the   sworn 
testimony,  and  I  am  always  inclined  to  uphold  the 
verdict  of  a  jury  after  a  view  as  more  sacred  than  a 
verdict    where  the    jury    have  not  had    such  potent 
evidence. 

The  defendants  wei'e  justified  in  entering  upon  the 
plaintiff's  land  and  in  removing  the  fences  by  the 
authority  properly  and  legally  given  by  the  proper 
officer  of  the  Government  after  the  provisions  of  the 
Act  had  all  been  complied  with. 

The  33rd  section  of  the  Act  is  not  an  enabling 
section,  but  only  a  section  reserving  the  rights  of  the 
Crown.     The  rule  should  be  discharged  with  costs. 

Sir  William  Manning,  J.  I  am  of  opinion  there 
should  be  no  new  trial,  and  without  any  doubt  or 
hesitation  except  for  the  judgment  of  the  Chief 
Justice.  The  grant  was  of  14«00  acres  and  was  issued 
in  1823.  The  grant  contained  a  reservation  of  a 
highway  through  the  land.  Under  that  reservation 
the  Government  might  with  a  high  hand  have  taken 
the  road  they  have  now  taken  after  going  through  all 
the  formalities  prescribed  by  the  Act.  As  the  Crown 
had  that  power,  it  would  be  strange  if  the  gi-antee 
could  protect  his  land  and  oust  the  right  of  the  Crown 
by  making  the  whole  of  the  land  contained  in  the 
grant  into  one,  or  into  a  series  of  market  gardens.  The 
reservation  in  the  grant  could  not  be  defeated,  even  if 
the  land  was  a  garden.  I  do  not  propose  to  rest  my 
judgment  on  that  gi'ound.  It  may  be  that  the  Act  4 
Will.  IV.  No.  1 1  was  framed  inter  alia  to  regulate  the 
opening  of  roads  reserved  in  grants.  The  Government 
here  did  not  assume  to  act  under  the  reservation,  but 
under  the  powers  given  by  that  Act.  The  whole 
question  then  turns  as  to  whether  or  not  the  land 
trespassed  upon  was  a  garden,  not  in  the  abstract,  but 
within  the  meaning  of  that  Act. 
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^^76.  It   is  not  entirely  an  open  question,  for  the  jury, 

Allkn  after  hearing  the  evidence  and  viewing  the  locv^,  had 
FosKETT.  found  that  it  was  not  a  garden.  It  is  said  that  a  view^ 
could  not  assist  the  jury,  as  the  road  had  been  opened 
for  three  months.  It  might  be  that  seeing  the  actual 
locits  would  not  avail  much ;  but  as  there  was  only  a 
corner  of  the  plaintiffs  land  cut  off,  the  jury  could  see 
the  condition  and  mode  of  cultivation  pursued  in  the 
remainder,  which  probably  had  remained  in  statu  quo. 
There  is  no  evidence  of  *iny  alteration,  so  that  the  jury 
had  a  good  opportunity  of  forming  a  right  judgment. 

I  dissent  from  the  Chief  Justice  as  to  the  mode  in 
which  the  Act  4  Will.  IV.  No.  11  should  be  construed. 
Such  an  Act  is  not  to  be  construed  in  favour  of  private 
individuals,  but  rather  in  favour  of  the  public,  for 
whose  benefit  it  was  passed.  The  object  of  such  an 
Act  is  to  make  private  rights  give  way  to  public 
re(iuirements.  The  word  "  garden  "  is  to  be  used  in  its 
ordinary  and  well-understood  sense — not  a  garden  in 
the  abstract,  but  as  explained  by  the  context  or 
associated  subjects  of  exception.  I  am  quite  cleai*  that 
the  portion  of  land  in  question  was  not  a  garden 
within  the  meaning  of  the  Act.  It  was  merely  a 
small  farm  used  for  the  production  of  produce  for  the 
city  market. 

The  next  question  is,  Were  the  defendants  sufficiently 
authorised  ?  The  proclamation  of  the  Government 
and  the  letters  from  the  Lands  Office  fully  justified 
the  defendants  in  going  on  to  the  plaintiffs  land  to 
open  the  proclaimed  road.  The  rule  should  be  dis- 
charged with  costs. 

Rule  disckarged  with  costs. 
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The  Queen  v,  Wilford  (a).  1876. 

December  8. 
CrimhvcU  law^EmhezdemaU — Person  iiot  regularly  employed — Evi- 

d-ence. 

The  prisoner,  who  was  convicted  of  embezzlement,  was  not  an 
ordinary  clerk  or  servant  of  the  prosecutor,  nor  was  he  in  any  way 
in  re^nlar  employment.  He  was  apparently  an  idler  who  was 
willing  to  do  occasional  jobs  for  a  few  shillings.  The  prosecutor  had 
employed  him  as  a  messenger  and  as  a  collector  some  eight  or  twelve 
times  during  the  six  months  prior  to  the  embezzlement,  and  had  on 
each  occasion  given  him  money  for  his  services.  The  payments 
were  not  regulated  by  any  special  agreement,  nor  according  to  scale, 
but  had  been  made  according  to  prosecutor's  own  estimate  of  the 
value  of  the  trouble  involved.  On  the  occasion  of  the  instruction  to 
collect  the  moneys  which  the  prisoner  had  appropriated,  nothing 
bad  been  said  on  the  subject  of  remuneration,  but  the  prosecutor 
swore  that  he  intended  to  give  the  prisoner  the  same  amount  as  he 
had  given  him  a  week  previously  for  a  similar  collection  from  the 
same  debtor. 

Heldy  that  the  facts  proved  did  not  show  that  the  relationship  of 
master  and  servant  existed  at  the  time  of  the  appropriation  of  the 
moneys.     The  conviction  was  therefore  quashed. 

riROWN    CASE   RESERVED.      The  special    case 
stated  by    Sir    William   Manning,   J.,  was    as 
follows : — 

"  This  person,  Stephen  Wilford,  was  tried  and  con- 
victed before  me  at  the  late  Sydney  gaol  delivery  on 
a  charge  of  embezzling  £3  13s.  3d.,  as  being  money 
received  by  him  in  the  capacity  of  a  servant  of  one 
John  Rickards.  On  conviction  he  received  a  sentence 
of  six  months  imprisonment  in  Darlinghurst  gaol, 
subject  to  the  decision  of  this  Court  on  a  point 
reserved.  He  was  not  defended  by  counsel,  but  in 
conducting  his  own  defence  he  contended  that  he,  was 
not  a  servant  of  the  prosecutor,  and  that  he  had  acted 
only   &s   a  friend   and    for   the   convenience   of    Mr. 

(a)  Before  Sir  Jamea  Marfhi,  C.J.,  Ifaryrave,  J.,  and  Manning,  J, 
KE — 14 
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^^6.  Rickards,  The  prisoner  was  not  an  ordinary  clerk  or 
Reoina  servant ;  nor  was  he  in  any  way  in  regular  employ- 
WiLTORD.  nient ;  but  he  was  apparently  an  idler  who  was  willing 
to  do  occasional  jobs  for  the  sake  of  a  few  shillings. 
The  prosecutor  swore  that  he  had  himself  employed 
him  as  messenger,  and  in  collecting  from  eight  to 
twelve  times  during  the  six  months  prior  to  the 
embezzlement  in  question,  and  that  he  had  on  each 
occasion  given  him  money  for  his  services,  but  that 
his  payments  were  not  regulated  by  any  special  agree- 
ment, nor  were  they  according  to  any  scale,  and  had 
been  made  according  to  his  own  estimate  of  the  value 
of  the  trouble  involved  in  the  employment ;  and  it 
appeared  especially  that  in  the  week  next  before  the 
date  of  the  alleged  embezzlement,  the  prosecutor  had 
employed  the  prisoner  to  collect  the  like  amount  from 
the  same  customer  or  debtor,  and  that  the  prisoner  had 
on  his  return  with  the  money  been  paid  two  shillings. 
On  the  occasion  of  the  instruction  to  collect  the 
moneys  which  the  prisoner  was  charged  with  em- 
bezzling, nothing  had  been  expressed  on  the  subject 
of  payment ;  but  the  prosecutor  stated  that  he  intended 
as  a  matter  of  course  to  pay  him  the  same  amount  as 
for  the  preceding  and  similar  collection.  The  fact  of 
the  prisoner  8  receipt  and  guilty  appropriation  of  the 
money  was  clear.  He  had  received  from  the  prose- 
cutor's customer  a  cheque  for  the  £3  13s.  3d.,  which 
he  requested  them  not  to  cross  on  a  false  representation 
of  the  prosecutor's  convenience  and  wish ;  and  he  had 
thereupon  cashed  it  himself  and  used  the  proceeds  in 
dissipation.  And  he  accounted  to  the  prosecutor  for 
not  bringing  him  the  money  by  falsely  asserting  that 
the  customer  had  refused  payment  on  the  ground  of 
over-promptness  in  the  demand.  In  summing  up  to 
the  jury,  I  told  them  that  if  they  considered  that  the 
prisoner  had  been  similarly  employed  before  for 
rem\meration,  and  that  there  was  on  this  particular 
occasion  an  understanding  and  implied  undertaking 
for  reward,  the  case  was  in  my  opinion  (but  with  so 
much  doubt  that  I  should  reserve  the  point  for  the 
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Full  Court)  within  the  law  of  embezzlement,  but  if         1876. 
they  thought  that  the  collection  was  undertaken  only       Rbgina 
by  way  of  obligation  or   friendship,  they  ought  to      Wilpord. 
acquit  (of  course  the  question  of  fraud  was  left  open 
by  me  to  the  jury)." 

The  prisoner  was  not  represented. 

Foster,  who  appeared  for  the  Crown,  cited  R,  v. 
Spencer  (a) ;  R,  v.  Smith  (b) ;  and  R.  v.  Hughes  (c). 

Sir  James  Martin,  C. J.  I  am  not  satisfied  that  the 
special  facts  showed  that  the  relationship  of  master 
and  servant  existed  between  Richards  and  the  prisoner 
when  the  money  was  misappropriated  by  the  latter. 
I  am  guided  by  the  authorities  R.  v.  Bowers  (d)  and 
jR.  V.  Negus  (e),  in  the  former  of  which  ErUj  C.J.,  said 
in  delivering  the  judgment  of  the  Court : — "  We  are 
all  of  opinion  that  this  conviction  must  be  quashed. 
The  facts  stated  fall  within  the  cases  cited  by  Mr. 
GoUiTis  which  decide  that  a  person  who  is  employed 
to  get  orders  and  receive  monej^  but  who  is  at  liberty 
to  get  those  orders  and  receive  that  money  where  and 
when  he  thinks  proper,  is  not  a  clerk  or  servant  within 
the  meaning  of  the  statute."  In  the  judgment  in  the 
latter  case  the  principles  are  laid  down  and  tests  to 
be  applied  to  determine  whether  or  not  the  relation- 
ship existed.  Some  of  the  earlier  cases  are  not  satis- 
factory, as  no  reasons  are  given  for  the  decisions.  On 
the  principles  laid  down  in  the  later  cases  the  prisoner 
was  not  guilty,  as  he  was  not  under  the  control  of  the 
prosecutor  when  the  money  was  misapplied. 

Hargrave,  J.    I  concur. 

Sir  William  Manning,  J.    I  myself  reserved  the 

point  for  the  consideration  of  the  Court.     I  now  think 

that  the  relationship  of  master  and  servant  did  not 

exist. 

Conviction  quashed, 

{a)  R.  &  R.  299.  (c)  1  Mood.  C.C.  370. 

(6)  R.  &  K.  5l(j.  id)  L.R.  1  C.C.K  41. 

(c)L.R.  2C.C.R.  34. 
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1876.  The  Queen  v.  Brady  (a) 

December  8. 

Criminal  law — Indecent  asaauU — Common  onmAtlt — Mittdirection. 

The  defendant  was  tried  on  an  information  under  1 1  Vic.  No.  30  (h) 
8.  4,  which  charged  him  with  having  committed  an  indecent  assaalt 
on  a  female  child  under  the  a^e  of  twelve  yeai*s.  The  Judge,  in 
summing  up,  told  the  jury  that  they  might  find  the  prisoner  guilty 
of  a  common  assault,  but  he  did  not  draw  a  distinction  between  the 
offences,  nor  tell  the  jury  that  an  assault  must  be  either  without  or 
against  consent.  The  jury  found  the  defendant  guilt>  of  a  common 
assault.     The  facts  sliowed  that  there  was  no  consent. 

HM,  following  R,  v.  Coylt  (S.M.H.  3rd  March,  1851),  that  the 
verdict  of  a  common  assault  was  admissible  under  the  information. 

But  hiJd,  that  as  the  attention  of  the  jury  was  not  called  to  the 
question  of  consent,  the  conviction  ought  to  be  quashed. 

/iROWN  CASE  RESERVED.  Special  case  stated 
by  FaucettyJ.  "In  this  case  the  prisoner  was 
tried  before  me  at  the  Circuit  Court  held  at  Tam- 
worth  in  October  last,  upon  an  information  which 
charged  him  with  having  committed  an  indecent  assault 
upon  a. female  child  under  the  age  of  12  years — viz., 
1 1  years  and  6  months.  The  jury  retired  to  consider 
their  verdict,  and  after  some  time  returned  into  Court 
and  asked  me  whether,  upon  the  information,  they 
could  find  the  prisoner  guilty  of  a  common  assault.  1 
told  them  that  they  could,  and  they  immediately  found 
the  prisoner  guilty  of  a  common  assault,  acquitting 
him  of  the  more  serious  part  of  the  charge.  Mr. 
Windeyer,  who  was  counsel  for  the  pinsoner,  objected 
to  my  so  directing  the  jury,  and  at  Kis  request  I  have 
reserved  for  the  consideration  of  the  Couit  the  question 

(a)  Before  Sir  James  Martin^  C.J.,  Hartjrave^  J.,  and  Manning^  J. 

{b)  Repealed  by  46  Vic.  No.  17. 

Indecent  assault  upon  a  female  child  under  12  years  of  age  was 
a  misdemeanour  under  s.  4  of  11  Vic.  No.  30;  but  an  indecent 
assault  upon  a  girl  under  14  years  of  age  is  now  a  felony  under  46 
Vic.  No.  17,. s.  44  ;  and  therefore  a  verdict  for  a  common  assaalt, 
which  is  a  misdemeanour,  is  bad  unless  a  count  for  common  assault 
is  added  (R,  v.  Tienuj/,  I  W.N.  114). 
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whether  I  was  right  in  so  directing  them.     The  infor-  ^^Q- 

mation  is  to  be  considered  part  of  the  special   case.  R. 

The  evidence  in  the  case  would  have  supported  an  bradt 
information  for  a  common  assault.  But  during  my 
summing  up  I  did  not  direct  the  attention  of  the  jur\' 
to  such  evidence  vvltli  a  view  to  their  considering 
whether  a  common  assault  had  been  committed ;  in 
other  Wi)rds,  whether  there  was  consent  on  the  part  of 
the  girl.  The  evidence  went  to  show  that  there  was 
not  consent.  But  I  hold  that  consent  was  immaterial 
in  reference  to  the  charge  of  an  indecent  assault." 

Windeyer,  for  the  prisoner,  cited  and  relied  on  R,  v. 
Banks  (a),  R.  v.  Meredith  (6),  R.  v.  Martin  (c),  R.  v. 
ReitA  (d),  R.  V.  Strike  (e).  A  charge  of  indecently 
assaulting  a  girl  under  the  age  of  12  years  does  not 
include  a  common  assault.  There  can  be  no  assault 
where  there  was  consent.  In  R,  v.  Guthrie  (/)  the 
indictment  contained  the  two  charges  in  one  count, 
and  does  not  assist  the  Crown. 

GovMs,  for  the  Crown.  Consent  is  immaterial.  The 
information  contained  a  charge  of  assault  with  in- 
decency. He  cited  R,  v.  Taylor  (g),  R.  v.  Lock  (h),  R. 
v.  Coyle  (?'). 

[After  the  case  was  argued,  Sir  James  Martin  had 
an  interview  with  Mr.  Justice  Faucett,  and  the  last 
three  paragraphs  were  added  to  the  special  case.] 

Sir  James  Martin,  C.J.  The  information  was  framed 
under,  anci  was  in  the  words  of,  the  4th  section  of  1 1 
Vic.  No.  30.  After  the  case  was  closed  the  jury  retired, 
and  returning  into  Court  inquired  of  the  Judge  if  they 
could  find  the  prisoner  guilty  of  a  common  assault. 
The  Judge,  in  his  direction,  had  told  them  that  consent 
was  not  material  in  considering  the  question  of  the 
prisoners    guilt  of   the   charge  of  indecent  assault, 

(a)  8  C.  &  P.  574.  (  /")  11  Cox  C.C.  522. 

(6)  8  C.  &  P.  589.  ig)  L.R.  I  C.C.R.  194. 

(c)  9  C.  &  P.  213.  {h)  L.R.  2  C.C.R.  10. 

(d)  2  C.  &  K.  957.  (»)  Herald,  .Srd  March,  1851. 
(«)  1  S.C.R.  228. 
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^^76*        and    without    giving    them    any    further    direction 
R.  the    Judge     told     them     that     they     might     find 

Brady.       ^h®   prisoner    guilty    of  a    common    assault      The 
Judge    did    not  draw  the    distinction    between    the 
cases,  nor  tell  the  jury  that  an  aasault  must  be  either 
without   or  against    consent.      The  jury  found   the 
prisoner  guilty  of  a  common  assault.     The  question  for 
our  decision  is,  ought  the  conviction  to  stand  ?     But  for 
the  case  of  R,  v.  Coyle  (a)  I  should  have  had  a  difficulty 
in  seeing  that  the  direction  of  the  Judge  in  the  present 
cfise  was  warranted.      We  are  not  bound  by  Quthi^s 
Casey  which  of  itself  would  not  have  been  sufficient  to 
satisfy  me.     Coyle  &  Case  was  in  point,  and  binding 
upon  the  Court ;  and,  although  a  report  from  a  news- 
paper only  has  been  produced,  there  is  no  reason  to 
doubt  its  correctness.     That  case  shows  that  under  an 
information  of  the  kind  in  the  present  case  the  prisoner 
could  be  found  guilty  of  a  common   assault  if   the 
direction  of  the  Judge,  as  to  the  relevancy  of  assent  or 
want  of  consent,  was  correct.     If  Mr.  Justice  Faucett 
had  directed  the  jury  that  they  would  have  to  be 
satisfied  that  the  assault  was  committed  either  against 
or  without  the  consent  of  the  girl  assaulted  before 
they  could  find  him  guilty  of  a  common  assault,  the 
verdict  would  have  been  a  good  one.     Although  it  is 
stated  that  the  facts  showed  that  the  assault  was  com- 
mitted against  the  girVs  consent,  yet,  as  the  attention 
of  the  jury  was  not  called  to  the  question  of  consent, 
the  conviction  ought  to  be  set  aside.      The  addition 
made  to  the  case  by  Mr,  Justice  Faucett  brings  it  very 
close  to  the  facts  in  Coyle  s  Cane,  and  on  the  authority 
of  that  case  I  base  my  decision. 

Hargrave,  J.  I  concur.  On  the  case  as  amended, 
the  conviction  was  wrong.  R.  v.  Outhrie  is  an 
authority  on  the  point  of  pleading — namely,  that  under 
such  an  information  the  prisoner  can  be  found  guilty 
of  a  common  assault 

(a)  HercUd,  3rd  March,  1851. 
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Sir  William  Manning,  J.    I  am  of  the  same  opinion.        ^^76. 
The  question  of  consent  was  not  left  to  the  jury,  as  it  R. 

should   have   been,  to  justify  a  verdict  of  common       Brady. 
assault. 

Conviction  quaahed. 


Ex  parte  Ward  and  Others  (a).  i876. 

December  15. 
Mining  Act,  37  Vie.  No.  13,  ».  \7Q— Forcibly  retaking  possession — 
Evidence  before  Magistrates  —  Decimon  of  Warden  and  Mining 
Judge. 

A  rule  nisi  for  a  prohibitioD  was  moved  for  against  Justices  who  had 
fined  the  applicant  under  s.  129  of  the  Mining  Act,  1874  (37  Vic.  No. 
13)  for  forcibly  taking  possession  of  a  claim.  The  right  to  the  claim 
had  been  in  dispute  between  B.  and  the  applicant,  and  proceedings 
were  instituted  by  B.  in  the  Warden's  Court  to  determine  the  owner- 
ship. The  Warden  decided  iu  favour  of  the  applicant.  B,  thereupon 
appealed  from  this  decision  to  the  4)i8trict  Court  Judge,  who  reversed  « 

the  dedflion  of  the  Warden.  In  pursuance  of  that  decision  the 
Warden  removed  the  applicant  from  the  claim  and  put  B,  in  posses- 
sion. The  applicant  afterwards  ejected  B.  and  worked  the  ground. 
The  proceedings  in  question  before  the  Justices  were  then  taken  by  B, 
against  the  applicant.  At  the  trial  the  Justices  refused  to  receive 
evidence  tendered  by  the  applicant  of  the  written  judgment  of  the 
Warden  or  to  go  into  the  merits  of  his  decision. 

Held,  that  the  Justices  were  right.     The  riile  was  refused.  ^ 

TTkARLEY  moved  for  a  rule  nisi,  calling  upon 
Messrs.  J,  F.  Plankett,  E.  Rouse,  and  Richard 
Rouse,  Justices  of  the  Peace,  and  against  W.  RUey,  to 
show  cause  why  they  should  not  be  restrained  from 
taking  any  further  proceedings  upon  a  complaint, 
made  by  W,  RUey,  on  the  16th  November,  1876,  upon 
hearing  which  the  said  Justices  adjudged  the  defen- 
dants (  Ward  and  others)  to  pay  a  fine  of  £5  each,  in 
default  fourteen  days  in  gaol;  on  the  grounds  that  the 

(a)  Before  Sir  James  Martin,  C.  J.,  Fatirett,  J.,  and  Manning,  J. 


Digitized  by 


Google 


472  SUPREME   COURT   REPORTS. 

^876.        Justices  wrongly  rejected  the  judgment  of  the  Mining 

Exparte      Judge,  in  the   same   matter  and  between   the  same 

parties,  when  tendered  in  evidence,  and  that  there  was 

no  evidence  that  the  defendants  (  Ward  aiul  others) 

had  been  removed  from  the  claim. 

Sir  James  Martin.  C.J.  Messrs.  Simvion(U, 
Goulding,  and  others  applied  for  a  lease  of  a  t^act  of 
gold-beaiing  land  situ*ited  at  the  Gulgong  gold-fiehl. 
That  application  was  abandoned.  Ri^ey  and  party 
and  Ward  and  party  were  each  the  holders  of  miners' 
rights.  Riley  and  party  took  possession  of  the  claim 
and  pegged  it  out.  Ward  and  party  also  took  posses- 
sion. To  determine  the  ownership  proceedings  were 
instituted  before  the  Warden,  who  decided  in  favour 
of  Ward  and  party,  who  accordingly  went  into  posses- 
sion. From  the  Warden  s  decision  Riley  and  part}' 
appealed  to  the  Mining  Judge  (Mr.  M'Farland),  who 
upheld  their  appeal.  In  pursuance  of  that  decision 
the  Warden  went  on  to  the  ground  and  announced  to 
Ward  and  party  that  the  Mining  Judge  had  decided 
in  favour  of  Riley  and  party,  and  that  he  (the  Warden) 
was  there  to  put  them  in  possession.  Riley  and  party 
then  put  in  their  corner  pegs  and  took  possession  of 
the  claim.  Ward  and  party  afterwards  ejected  Riley 
and  pai-ty,  and  themselves  worked  the  ground;  there- 
upon Riley  and  party  instituted  proceedings  against 
Ward  and  party,  before  certain  Justices  of  the  Peace, 
under  the  ]  29th  section  of  the  Act  (Mining  Act),  for 
forcibly  retaking  possession  of  the  claim.  The  Justices 
rejected  evidence  of  the  written  judgments  of  the 
Warden  and  of  the  Mining  Judge,  and  refused  to  go 
into  the  facts  settled  by  that  decision.  They  found  that 
Ward,  and  party  had  taken  forcible  possession,  and 
tined  them  £5  each. 

The  Court  is  now  asked  for  a  prohibition  to  restrain 
that  conviction.  I  am  of  opinion  that  the  rule  ought 
not  to  be  granted.  The  wording  of  the  Act  is  very 
complicated ;  it  is  in  fact  one  of  the  worat-drawn  Acts 
in  the  statute-book  ;  some  of  its  provisions  have  l>een 
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Ward. 


found  to  be  altogether  unworkable.  The  Justices  were  1876. 
not  entitled  to  go  into  the  merits  of  the  ease  anterior  Ex  paru 
to  the  putting  into  possession  of  Riley  and  party  by 
the  Warden.  They  acted  rightly  in  refusing  to  go  into 
the  merits  or  reasons  for  the  judgment  of  the  Mining 
Judge  or  of  the  Warden,  where  there  has  been  an 
inquiry.  It  may  be  that  they  could  receive  evidence 
of  the  merits  in  a,  case  where  the  Warden  had  not  held 
any  inquiry,  but  had  acted  in  an  arbitrary  manner. 
The  Justices  were  also  right  in  not  receiving  in 
evidence  the  written  judgment  of  the  Mining  Judge. 
On  the  evidence  it  is  clear  that  the  Warden  had  put 
Riley  and  party  into  possession,  and  that  they  had 
been  ejected  by  Ward  and  party.  The  rule  should  be 
refused.  The  rights  of  the  parties  will  in  no  way  be 
affected,  as  an  appeal  to  the  Supreme  Court  is  still 
open  to  Ward  and  party. 

Faucett,  J.  I  am  of  opinion  that  the  Act  gives  the 
Warden  power  t6  act  in  a  summary  manner,  and  to 
visit  any  claim  and  put  the  persons  entitled  into  pos- 
session. Riley  and  party  were  put  into  possession  by 
the  Warden  after  the  decision  of  the  Mining  Judge ; 
and  the  merits  of  the  case  could  not  be  reopened. 

Sir  William  Manning,  J.  I  concur.  The  Justices 
were  right  in  refusing  to  go  into  the  merits. 

Rule  refused. 
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^®^5l  _     Butcher  v.  Borough  op  Woollahra  (a). 

December  II. 

Nuiwnee — Esctipe  of  tpater-- Municipalities — Liability  for  damage  by 
flood  —  Surface    drcUjwtge  —  Dam    on  icat^r   rtatrre  —  Sydney 
Water  Supply  Act  o/1863,  17  Fi>.  No  35,  «.  12  (b). 

The  owner  of  lower  land  has  a  right,  by  erecting  a  dam  or  otherwiBe, 
to  pen  back  the  surface  drainage  from  the  higher  land  flowing  in  an 
undefined  course. 

Plaintiff  brought  an  action  for  damage  by  overflowing  of  defen- 
dants* drains.  Before  the  construction  of  the  drains  by  the 
defendants,  the  rain  water  falling  on  plaintiff's  land  flowed  over  the 
surface  on  to  the  water  reserve.  After  the  construction  of  the 
drains,  the  Sydney  Corporation,  acting  under  section  12  of  the 
Water  Supply  Act,  17  Vic.  No.  35  (6),  built  a  dam  on  the  reserve 
for  the  purpose  of  preventing  house  sewage  and  other  offensive 
matter  from  flowing  on  to  the  reserve.  The  water  and  sewage  so 
dammed  back  flowed  over  the  plaintiff's  land  from  the  drains 
constructed  by  the  defendants. 

Held  (per  Martin,  C.J.,  and  Hargrave^  J.,  Manning y  J.,  dis- 
8entiente)t  that  the  Sydney  Corporation  had  a  right  to  pen  back  the 
surface  drainage,  and  (2)  that  they  had  power  to  construct  the  dam 
by  section  12  of  the  Water  Supply  Act,  17  Vic.  No.  35,  and, 
therefore,  that  the  defendants  were  liable. 

lyEW  TRIAL  MOTION.  This  was  a  motion  to 
make  absolute  a  rule  Tim  for  a  new  trial,  on  the 
grounds  following : — 1.  That  the  verdict  was  against 
evidence.  2.  That  the  damages  were  excessive. 
3.  That  his  Honour  was  wrong  in  holding  that  the 
defendants  would  be  responsible  under  the  circum- 
stances of  the  case,  if  more  water  came  on  to  the 
plaintiff's  house  by  reason  of  the  kerbing  and  gutter- 
ing than  otherwise  would  have  come.  4.  That  his 
Honour  should  have  held  that  the  defendants  were  not 
responsible  if  the  kerbing  and  guttering  had  been 
properly  constructed  and  so  continued  until  the 
stoppage  caused  by  the   embankment,  and  that  the 

(a)  Before  Sir  James  Martin,  C.J.,  ffargrave,  J.,  and  Faueett,  J. 
(6)  Repealed  by  Sydney  Corporation  Act,  4.3  Vic.  No.  3. 
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defendants  were  not  guilty  of  the  alleged  negligence         ^^^ 
merely  for  omitting  to  provide  against  the  overflow  so      Butohek 
caused.  Bobouoh 

OF 

Woou^Hiu. 


The  action  was  brought  by  the  plaintiff  against  the  ^' 


Borough  of  Woollahra  for  constructing  certain  kerbing 
and  guttering  so  carelessly  and  negligently  as  to  cast 
certain  sewage  matter,  filth,  and  water  on  to  the 
plaintiflTs  premises.  The  trial  took  place  before  Sir 
James  Martin,  C.J.,  and  a  verdict  was  returned  for 
the  plaintiff,  with  damages  £300. 

Jf.  H.  Stephen  and  Darley  (Want  with  them),  in 
support  of  the  rule,  cited  Nield  v.  London  and  N.  W. 
Railway  (a),  Fletcher  v.  Rylands  (6).  [Sir  James 
Martin,  C.J.,  referred  to  Smith  v.  Fletcher  (c).]  Smith 
V.  Kenrick  {d\  Baird  v.  Williamson  (g),  Wilson  v. 
Newberry  (/*),  Nichols  v.  Marsland  (g). 

Butler,  Q.C.,  and  Davis  shewed  cause.  The  point 
that  the  Sydney  Corporation  could  not  lawfully  put 
up  the  embankment  was  not  proved.  CampbeU  v. 
Loader  (h),  Mansfield  v.  Mayor  of  Sydney  (i),  Gaved 
V.  Martyn  (j),  Cav)hjuell  v.  Russell  (k),  Han^ison  v, 
0.  N.  Railway  Go.  (I),  Collins  v.  Middle  Level  Com- 
missioners {m), 

Stephen,  in  reply. 

Sir  James  Martin,  C. J.  This  was  an  action  brought 
by  the  plaintiff  against  the  defendants  for  negligently 
constructing  and  keeping  constructed  certain  drains 
which  caused  an  overflow  of  water  and  sewage  matter 
on  to  the  plaintiffs  premises. 

(a)  L.K.  10  Ex.  4.  (/)  L.R.  7  Q.B.  31. 

(6)  L.R.  1  Ex.  265  ;  and  nom.  {g)  L.R.  10  Ex.  255. 

Rylcmds  v.  Fletcher,  L.R.  (A)  34  L.J.  Ex.  60 ;  3  H.  &  C. 

3H,L.  330.  520, 

(c)  L.R.  7  Ex.  305 ;  and  L.R.  (•)  6  S.C.R.  17. 

9  Ex.  64  (Ex.  Ch.).  {j)  19  C.B.  N.S.  732. 

(rf)  7  C.B.  615;  18  L.J.  C.P.  (i)  26  L.J.  Ex.  34. 

172.  (/)  3H.  AG.  23L 

(g)  15  C.B.  N.S.  376  ;  33  L.J.  (m)  L.R.  4  C  P.  279. 

C.P.  101. 
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The  plaintiif's  hoase  was  situated  on  the  South 
Head-road,  where  that  road  was  intersected  by  James- 
street.  To  the  north,  east,  and  west  of  the  house  the 
land  was  higher  than  the  road.  There  was  evidence 
that  before  any  houses  were  built  or  drains  formed 
that  the  rani  water  falling  in  that  neighbourhood  used 
to  flow  over  the  surface  somewhere  about  the  position 
of  plaintiff's  house.  The  waters  falling  on  the  higher 
lands  used  to  drain  away  to  the  lower  lands  over  the 
land  now  the  plaintiff's.  It  used  to  run  away  as 
surface  water ;  in  no  sense  of  the  word  did  it  form  a 
watercourse  :  it  did  not  flow  down  a  channel  through 
defined  banks.  According  to  one  of  the  witnesses,  the 
water  flowed  over  a  surface  about  sixty  yards  wide. 
It  flowed  thence  across  the  South  Head-road  on  to  the 
water  reserve,  where  it  helped  to  swell  the  water  in  a 
swamp  or  morass.  After  the  plaintiflTs  house  was  built 
a  gutter  was  formed  down  the  middle  of  what  is  now 
called  James-street,  down  which  the  surface  water 
flowed,  an(i  was  then  taken  by  a  pipe  under  the  South 
Head-road.  The  defendants  afterwards  formed  and 
made  James-street  and  made  the  fall  towards  a  gutter 
and  kerbing  constructed  close  to  the  plaintiff's  house. 
Then  the  water,  &c.,  collected  by  the  gutter  was  taken 
under  South  Head-road  to  the  water  reserve.  That 
was  the  state  of  things  for  some  time,  till  the  Corpora- 
tion of  Sydney,  for  the  purpose  of  preventing  house 
sewage  and  other  offensive  matter  from  running  on  to 
the  water  reserve,  built  a  dam  on  the  boundary  of  the 
reserve,  which  had  the  effect  of  damming  back  the 
water  which  flowed  down  the  South  Head-road, 
together  with  that  which  flowed  down  James-street. 
The  water  and  sewage  so  dammed  back  rose  to  the 
level  of  the  basement  of  the  plaintiffs  house  and 
poured  into  his  cellar  to  the  injury  and  damage  (caused 
by  such  flooding,  which  happened  more  than  once)  of 
the  plaintiff's  premises. 

From  the  evidence  it  is  impossible  to  say  how  much 
of  the  damage  incurred  was  done  by  the  water 
collected  on  South  Head-road  (for  which  the  trustees 
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of  that  road  would  be  liable),  and  how  much  by  the 
water,  &c.,  which  came  down  James-street.  Beyond 
doubt  the  larger  quantity  came  down  South  Head- 
road.  The  jury  were  told  that  the  defendants  were 
not  liable  for  any  damage  done  by  water  which  came 
down  the  South  Head-road  ;  they  were  only  liable  for 
damage  caused  by  water,  &c.,  which  came  down 
James-street.  It  was  their  duty  to  take  into  con- 
sideration only  the  water  and  other  matter  which 
came  on  to  the  plaintiffs  premises  from  James-street, 
and  to  consider  whether  the  gutters,  &c.,  of  the 
defendants  sent  more  water,  &c.,  on  to  the  plaintiffs 
house  than  otherwise  would  have  gone  there.  The 
juiy  w^ere  also  told  to  award  to  the  plaintiff'  such 
a  sum  as  in  their  estimation  would  fairly  compensate 
him  for  the  damage  done  to  his  premises  by  the  over- 
flow from  the  drains  of  the  defendants.  In  such  a 
case,  and  on  such  evidence,  the  amount  to  be  awarded 
as  compensation  was  not  a  mere  matter  of  calculation, 
but  depended  on  the  view  the  jury  might  take  of  the 
whole  of  the  case. 

A  new  trial  is  now  asked  for  on  the  grounds  follow- 
ing:— [His  Honour  read  the  grounds  as  above  set 
out.]  At  the  time  there  was  no  exception  taken 
to  my  direction  when  I  told  the  jury  that  the 
Corporation  had  a  right  to  build  the  dam  to  protect 
the  water  reserve  from  the  drainage  of  the  higher 
lands.  The  dam  did  not  block  up  any  watercourse, 
but  only  kept  back  the  surface  drainage,  rain  water, 
and  other  matter  which  flowed  over  the  surface 
through  no  particular  channel.  Every  person  has  a 
perfect  right  to  use  his  own  land,  so  as  to  protect  it 
from  water  flowing,  in  no  defined  watercourse,  from 
the  higher  surrounding  land. 

It  is  now  contended  by  the  plaintiff'  that  the  Corpo- 
ration of  Sydney  had  no  power  to  build  the  dam  in 
(juestion,  so  as  to  pen  back  the  drainage  from  the 
higher  lands,  even  if  such  drainage  did  not  flow  down 
through  defined  banks.  The  question  is  by  no  mean^ 
free  fi-oni  difficulty.     It  is  not  so  plain  as  it  seemed  to 
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^^376.         be  at  first  sight.     My  opinion  was  formed  at  the  trial 
Butcher      on  expressions  to  be  found  in  the  judgments  ih  Nield 
BoBouGH      V-  ^^^  London  and  North-  Western  Railway  Compa/ny 
^^  (a).     Those  expressions  will  be  considered  hereafter. 

I  am  of  opinion  that  the  12th  section  of  the  Sydney 
Water  Supply  Act  of  1853  gave  the  Corporation 
power  to  stop,  either  by  erecting  a  dam  or  otherwise, 
any  sewer  or  drain  running  into  the  water  reserva 
[The  section  was  read.]  The  words  of  the  Act  are  not 
to  be  interpreted  as  if  the  drain  or  sewer  had  to  be  in 
a^ctual  contact  with  the  water  reserve  before  the 
Corporation  could  interfere.  The  object  of  the  section 
was  to  give  the  Corporation  power  to  guard  against 
the  pollution  of  the  water,  an  effect  which  might  be 
caused  bj  a  drain  or  sewer  which  poured  out  its 
contents  many  yards  away  from  the  reserve,  as  in  the 
present  instance.  The  Corporation  were  empowered 
to  put  a  stop  to  the  drainage  of  any  gutters  into  the 
water  reserve.  The  fact  that  a  fine  was  inflicted  on 
persons  so  polluting  the  water  reserve  gave  the 
Corporation  the  necessary  powers  to  stop  such  causes 
of  pollution.  Under  the  powers  conferred  upon  them 
by  the  Act,  I  am  disposed  to  think  that  the  Corpora- 
tion of  Sydney  were  justified  in  the  erection  of  the 
dam  in  question  to  protect  the  water  reserve  from  the 
drainage  of  South  Head-road  and  the  other  drainage 
poured  into  the  sewers  of  that  road  by  the  neighbour- 
ing boroughs  or  municipalities. 

It  appears  to  be  laid  down  in  Addison  on  Torts  sjid 
Gale  on  Easements  that  a  person  has  a  right  to  have 
the  water  collected  or  falling  on  his  land  to  flow  on  to 
the  lower  adjacent  lands.  For  the  text,  two  cases  are 
cited,  neither  of  which  on  examination  turn  out  to  be 
any  authority ;  each  of  those  cases  have  reference  to 
streams  with  defined  channels.  The  French  law  has 
also  been  referred  to;  that,  however,  is  of  no  authority, 
the  Court  is  not  bound  by  it. 

Many  cases  liave  been  referred  to,  not  one  of  which 
bears  out  the  contention  that  where  there  is  no  water- 

(a)  L.R.  10  Ex.  4. 
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course  higher  land  owners  have  a  right  to  drain  tlieir 
lands  over  lower  lands.  In  some  cases  there  are 
expressions  tending  that  way,  but  there  is  no  actual 
decision.  There  may  be  cases  where  the  owner  of  the 
lower  land,  if  he  has  the  right  to  pen  back  all  of  the 
drainage  from  the  higher  lands,  might  render  the 
higher  land  useless,  as  where  the  several  pieces  of  land 
were  almost  on  the  same  level  and  of  large  extent. 
Again,  if  the  owner  of  a  small  piece  of  land  in  a  city 
could  not  protect  his  land  from  the  drainage  of  lands 
situated  above  him  his  land  would  be  virtually 
almost  useless.  To  apply  the  principle  contended  for 
would  be  in  most  cases  an  outrage  on  common  sense 
and  would  work  manifest  and  great  injustice. 

At  the  trial,  the  bar  referred  to  the  case  of  KieLd  v. 
London  it  N.  W.  Railway  {a).  In  that  case  Bram- 
welZj  B.,  is  reported  to  have  said,  "  But  it  has  been 
argued  that  the  defendants  had  no  right  to  defend 
themselves  against  the  flood.  That  is  an  argument 
which  I  cannot  understand ;  the  flood  is  a  common 
enemy,  against  which  every  man  has  a  right  to  defend 
himself.  And  it  would  be  most  mischievous  if  the  law 
were  otherwise,  for  a  man  must  then  stand  by  and  see 
his  property  destroyed  out  of  fear  lest  some  neighbour 
might  say  *  You  have  caused  me  an  injury.'  The  law 
allows  what  I  may  term  a  kind  of  reasonable  selfish- 
ness in  such  matters  ;  it  says,  *  Let  everyone  look  out 
for  himself,  and  protect  his  own  interest.'  And  he 
who  puts  up  a  barricade  against  a  flood  is  entitled  to 
say  to  his  neighbour  who  complains  of  it,  'Why  did 
not  you  do  the  same  V  I  think  what  is  said  in  Menzies 
V.  Earl  of  Breadalhane  (h)  is  an  authority  for  this,  and 
the  rule  so  laid  down  is  quite  consistent  with  what  one 
would  understand  to  be  the  natural  rule."  The  learned 
Baron  continued,  "  Where  indeed  there  is  a  natural 
outlet  for  natural  water,  no  one  has  a  right  for  his 
own  purposes  to  diminish  it,  and  if  he  does  so  he  is, 
with  some  qualification  perhaps,  liable  to  anyone  who 
is  injured  by  his  act,  no  matter  where  the  water 
(a)  L.R.  10  £x.  4.  {h)  3  Bligh  N.S.  414. 
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_    ^^^'         which  does  the  injury  came  into  the  watercourse.     I 
Butcher      say  with  some  qualification,  because  it  may  be  that 
Borough      ®^®^  ^^  ^^^  ^*^®  ^^  *  natural  watercourse  the  riparian 
OF  owner  is  entitled  to  protect  himself  against  extraor- 

dinary floods  by  keeping  off  extraordinary  water."  In 
the  same  case  Pigott,  B.,  in  giving  judgment  to  the 
same  effect,  said :  "  They  (the  defendants)  have  not 
interfered  with  any  natural  flow  of  water,  nor  with 
the  stream  of  the  river ;  thej'^  have  only  adopted  pre- 
cautions to  defend  their  property  against  what  may  be 
described  as  the  extraordinary  casualty  of  a  great 
flood  breaking  into  the  canal.  I  can  see  no  authority 
which  forbids  a  man  from  protecting  his  property  in 
this  way/'  Baron  A'mphlett's  judgment  is  to  the  same 
effect.  No  authority  has  been  produced  to  show  that 
the  right  contended  for  by  the  defendants  exists. 
Instead  of  the  dam  the  Corporation  of  Sydney  could 
have  built  a  row  of  houses,  and  so  have  brought  about 
the  same  effect ;  and  it  could  not  be  that  an  action 
would  in  that  case  lie  against  them  for  stopping  the 
water. 

For  the  damage  done  to  the  plaintiff  s  house  the 
jury  awarded  £300  as  compensation,  which  is  said  to 
be  excessive,  as  the  evidence  showed  that  the  whole 
damage  done  did  not  exceed  that  sum,  and  that  it  was 
proved  that  the  greater  part  of  that  damage  was 
caused  by  the  flood  waters  collected  on  South  Head- 
road.  In  my  opinion  the  damages  are  excessive,  and 
unless  the  plaintiff  consents  to  reduce  them,  the  rule 
should  be  made  absolute  on  that  ground.  The  damages 
should  be  reduced  to  £150.  If  the  plaintiff  consents 
to  such  reduction  the  rule  will  be  discharged. 

Hargrave,  J.  I  concur  with  the  Chief  Jiuttice 
except  as  to  the  last  point.  In  my  opinion  the  damages 
are  not  excessive.  The  plaintitt' s  house  was  rendered 
uninhabitable,  and  the  whole  of  the  cellarage  had  been 
flooded  more  than  once.  Furthermore,  the  jury  have 
had  the  advantage  of  a  view,  and  so  were  in  a  far 
better  position  than  we  are  to  judge  of  the  amount 
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of    damage   caused   by  the   defective   drainn  of  the         1876. 
defendants.  Butohsb 

[As  to  surface  water  flowing  in  an  undefined  course      BoaocoH 
over  land  slopes  his  Honour  cited  and  read  from  the  or 

following  cases: — The  Orand  Junction  Canal  Coin- 
pany  v.  Shugar  (a),  Claxton  v.  Claocton  (6),  which 
exactly  follow  and  adopt  the  decision  of  the  House  of 
Lords  in  Chaseviore  v.  Richards  (c).] 

Sir  William  Manning,  J.  I  am  of  opinion  that 
the  Corporation  of  Sydney  had  no  right  at  common 
law  to  stop  the  run  of  the  water  by  the  erection  of  the 
dam  in  question.  In  the  case  of  -R.  v.  Traffm^d  (d)  it 
was  held  that  there  was  no  difference  between  flood 
water  and  an  ordinarj'  stream,  and  that  the  defendants 
could  not,  for  their  own  benefit,  alter  the  course  in 
which  the  flood  water  had  been  accustomed  to  run.  I 
am  further  of  opinion  that  the  Sydney  Water  Supply 
Act  does  not  justify  the  erection  of  the  dam.  I  concur 
with  the  Cltief  Justice  in  thinking  that  the  damages 
are  excessive.  I  even  think  that  the  sum  proposed  is 
too  large ;  but,  out  of  deference  to  the  Chief  Justice,  I 
will  concur  with  the  Court,  and  agree  to  discharge  the 
rule  with  costs,  if  the  plaintiff*  consents  to  reduce  the 
damages  to  £150. 

The  plaintifi*  consenting  to  reduce  the  damages  to 
£150,  the  Court  discharged  the  nile  with  coats. 

Rule  discharged  with  costs. 

(a)  L.R.  6  Ch.  App.  483  (1871).     (rf)  1  B.  and  Ad.  874 ;  in  error, 
iP)  7  Ir.  Rep.  C.L.  23  (1876).  8  Bing.  204. 

(c)  7  H.L.C.  349(1869). 
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1876.  MONTEFIORE  V.   HaZELAND  (a). 


December  15. 


Biils  of  exchamjt — PromMHory  noleM — Joint  and  se.r^rcd  promUitory 
iioten — No  action  after  proof  in  iiiMolreiiry—5  Vir.  Xo.  17,  «.  31,37 
and  97  (h). 

To  a  declaration  on  a  promiBsory  note  made  1)y  the  defendants  H. 
and  S.  iu  favour  of  plaintiffs  and  for  interest,  defendant  H.  pleaded 
his  insolvency  after  the  cause  of  action  accrued,  and  that  the  plaintifls 
proved  for  the  amount  of  the  note. 

Held,  a  good  plea. 

nnHIS  was  an  action  on  an  overdue  and  dishonoured 
promissory  note  for  £45  made  by  the  defendants 
in  favour  of  the  plaintiffs.  There  was  also  a  count  for 
interest.  The  defendants  severed  in  their  pleadings. 
John  Manning  Hazdand  pleaded  that  after  the 
making  of  the  promissory  note  and  after  the  accruing 
of  the  causes  of  action  therein  mentioned  and  whilst 
he  was  trading  as  Hazdand  <k  Co.  his  estate  and  the 
estate  of  Hazeland  &  Co.  were  adjudged  to  be  duly 
sequestrated  as  insolvent  according  to  law  under  and 
by  virtue  of  the  statutes  in  that  behalf ;  and  the  debt 
arising  from  the  said  promissory  note  and  cause  of 
action  was  inserted  with  all  the  necessary  particulars 
respecting  the  same  in  the  schedule  of  the  said  J.  if. 
Hazdand' 8  debts  according  to  the  provision  of  the  said 
statutes,  and  the  plaintiflF  thereupon  duly  proved  for 
the  amount  of  the  said  promissory  note  in  the  before 
mentioned  estate  of  the  said  J.  M.  Hazeland  according 
to  the  requirements  of  the  statutes  in  that  case  made 
and  provided,  and  which  said  proof  was  duly  admitted. 
A  similar  plea  was  pleaded  to  the  count  for  interest 
The  pleas  were  demurred  to  on  the  grounds  (intefi' 
alia)  that  the  debt,  being  a  joint  debt,  was  not  shewn 

(a)  Before  Sir  James  Martin,  C.J.,  Faucett,  J.,  and  Sir  WUiiam 
Manning,  J. 

(b)  Repealed  by  51  Vic.  Ko.  19. 
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by  the  first  plea  to  be  provable  against  the  separate        ^^^' 
estate  of  J.  M.  Hazeland,  and  that  even  if  it  were  so   Montkfiobe 
provable,  its  proof  in  the  Insolvent  Court  was  no  bar    hazhLawd. 
in  an  action  at  law  to  recover  the  same. 

To  the  plea  to  the  count  for  interest  the  same 
objection  was  taken,  and  also  that  the  plea  was 
inapplicable  to  the  count  of  the  declaration  to  which  it 
was  pleaded,  no  promissory  note  being  mentioned  in 
or  sued  upon  in  the  said  count. 

if.  H.  Stephen  appeared  for  the  plaintiifs  in  support 
of  the  demurrer.  • 

0.  J.  Manning,  in  support  of  the  pleas,  was  not  called 
upon. 

The  Court  unanimously  held  the  pleas  were  good, 
and  gave  judgment  for  the  defendants.  The  point  was 
settled  by  the  words  of  the  Act  6  Vic  No.  17,  ss.  31, 
87,  and  97  (a). 

Judgment  for  defendants. 


The  Queen  v.  Daniel  Boon,  (b)  1876. 

Junt  9. 
Criminal  law — Murder  or  mamlatighter — J}ninkennesii — Intent. 

Drunkenness  in  the  acused  at  the  time  of  coDimitting  the  offence 
is  not  sufficient  to  warrant  the  jury  in  finding  him  guilty  of  man- 
slaughter only. 

On  a  trial  for  murder  the  unsound  condition  of  the  prisoner's 
mind  at  the  time  of  the  committing  of  the  offence,  if  produced  by 
voluntary  drunkenness,  and  not  of  a  fixed  or  peimanent  character, 
is  not  a  matter  to  be  considered  by  a  jury  in  determining  whether 
the  prisoner  was  guilty  of  murder  or  manslaughter. 

pROWN  CASE  RESERVED.— MURDER.  The 
^^  prisoner  was  indicted  for  the  murder  of  Alexander 
M'MUlan    He  was  tried  and  convicted  at  the  Circuit 

(a)  Repealed  bv  51  Vic.  No.  19. 
(6)  Before  Sir  James  Martin,  C.J.,  Hargrove,  J.,  and  Faucett,  J. 
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1876.        Court  at  Wagga  before  Sir  James  Martin,  C.J.,  who, 
ThsQubbn    at  the  request  of   the  prisoner's  counsel,  stated  the 
Daniel       following  case  :— 

Boon.  "  igfc  witness,    Frederick  Phillips :   I  was  barman 

to  the  prisoner ;  he  was  a  publican  in  Wagga  on  the 
10th  January  last,  and  had  been  so  for  some  time 
previously ;  his  public-house  is  between  this  and  the 
bridge,  and  in  this  street  I  was  barman  on  the  10th 
January ;  1  saw  prisoner  on  that  day  ;  I  saw  him  leave 
the  house  after  dinner,  about  half -past  3  or  4  o'clock ; 
he  had  a  gun  with  him ;  I  never  saw  a  gun  before 
with  him  ;  he  went  towards  the  bridge  ;  I  asked  him 
where  he  was  going ;  he  made  no  reply ;  I  went  after 
him ;  I  could  not  say  where  he  went ;  I  went  over  the 
bridge  to  his  brother-in-law's  ;  I  did  not  see  him  cross 
the  bridge ;  I  saw  him  going  in  the  direction  of  the 
bridge ;  North  Wagga  is  across  the  bridge  down  the 
river ;  I  did  not  go  there ;  I  went  on  the  Gundagai 
road;  I  knew  Alexander  M'MUlan  only  by  sight;  he 
lived  the  other  side  of  the  bridge  ;  I  saw  the  prisoner 
when  he  was  cpming  back,  between  half-past  5  and  6 ; 
I  did  not  look  at  the  time ;  I  was  in  the  bar ;  he  did  not 
come  into  the  place ;  he  passed  on  the  opposite  side  of 
the  road  ;  I  never  saw  a  gun  on  the  prisoner  s  premises 
before. 

"  Cross-examined  by  Mr.  Salomons :  Prisoner's  wife 
and  family  were  living  in  his  house  on  the  10th 
January ;  I  followed  prisoner  across  the  bridge  because 
he  was  drunk  when  he  left  home,  and  had  been 
drinking  heavily  for  about  a  week ;  on  that  day  he 
had  drunk  very  heavily. 

"  2nd  witness,  Michael  Staunton:  I  am  "a  blacksmith; 
on  the  10th  January  last  I  was  living  in  North  Wagga, 
in  Mr.  McMillan's  employ — Alexander  M'MUlan's;  I 
had  no  previous  knowledge  of  prisoner  till  the  10th 
January ;  I  saw  him  on  that  day ;  I  saw  him  at  Mr. 
McMillan's  shop  door  between  4  and  5  o'clock  in  the 
afternoon ;  I  first  saw  him  there ;  I  did  not  see  him 
come,  I  was  working  at  the  back  inside ;  Mr.  M'Millan 
was  outside  the  door  when  I  saw  prisoner  fii-st ;  he 
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was  working  inside  and  outside ;  when  I  first  saw  the         ^^^' 

prisoner  M'Millan  was  going  outside  the  door ;  prisoner    Thb  Quebd 

had   a   double-barrel   gun   holding  by   both    hands;       Danisl 

McMillan  said  to  the  prisoner,  'Good  day;*  prisoner        ^^^• 

said,  *  Will  you  pay  me  my  rent  V  McMillan  said,  '  I 

have   got  no   money,  and    we  can   settle   our  affair 

without  guns; '  I  was  about  five  or  six  pcuses  off;  the 

prisoner  repeated  his  demand  three  or  four  times  for 

rent ;    the   last   time  the   prisoner    asked    M'MUlan 

for  a  cheque,  when  M'MUlan  said  there  was  no  need 

for  bringing  guns ;  prisoner  said  he  would  put  the  gun 

down ;   he  did  not  put  the  gun  down ;   he  put  the 

hammers  down ;  I  did  not  notice  that  it  was  cocked 

before ;  he  did  not  put  the  gun  out  of  his  hands ;  they 

walked  together  for  a  few  yards  from  the  door,  then 

the  prisoner  went   in  the  direction  of   Wagga,   and 

M'MiUan  went  to  his  work  at  a  dray,  and  commenced 

working  at  it;   a  few  seconds  after  M'MiUan  was 

screwing  a  nut  on  a  dray,  and  I  heard  prisoner  say, 

'  Will  you  pay  me  my  rent  or  not  ?  *  I  was  standing  at 

the  vice-bench  inside ;  I  went  to  the  door,  and  there 

saw  McMillan  looking  towards  the  prisoner,  and  I  heard 

him  say,  *  Oh,  don't  do  that,  Dan  ;*  prisoner  at  that  time 

was  about  seven  paces  off  from   M'Millan ;  prisoner 

fired  a  shot  at  irMillan  as  soon  as  he  said  'don't  do 

that,  Dan  ;  he  had  the  gun  at  his  shoulder  at  the  time, 

pointing  to  M'Millan ;  M'MiUan  fell  under  the  shaft 

of   the   dray;  McMillan's  left  side  was  towards  the 

prisoner,  he  was  kneeling  with  his  left  elbow  on  his 

left  knee,  and  screwing  a  nut  on  at  the  time ;   when 

M'MiUan  fell  I  heard  prisoner  say,  *  I  put  a  trade  into 

your  hands,  and  now  I  have  taken  it  out ;  I  know  I'll 

be  hanged,  but  I'll  stand  hanging  for  a  dog  like  you  ; ' 

prisoner  then  went  away  up  towards  the  hotel  in  the 

direction  of  Wagga ;  M'Millan  fell  down  after  he  was 

shot ;  there  was  another  man  there — John  Tei^%n  ;  I 

went  for  a  doctor  and  the  police ;  I  saw  McMillan's 

shirt  was  cut  through,  and  his  neck  was  open  with  shot ; 

I  saw  blood  coming  from  the  left  side  of  his  neck ; 

when  I   returned   in  about  seven  or  eight  minutes 
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^876.  McMillan  was  in  the  blacksmith's  shop ;  some  one 
The  Quebn  brought  a  doctor ;  I  saw  no  more  of  the  prisoner  that 
Danibl  ^*y  \  I  remained  nearly  continually  with  M'MiUan 
Boon.        till  he  died — six  days  afterwards. 

"  Cross-examined  by  Mr.  Salomons :  M'MiUan  had 
a  hammer  in  his  hands  and  two  iron  clamps ;  I  was 
not  with  prisoner  on  New  Year's  Day  at  the  public- 
house  next  door  to  M'Millan's ;  the  hammer  and  the 
clamps  were  required  by  M'MUlan  for  the  work  he 
was  doing  at  the  dray. 

"  John  Terrin :  I  am  a  wheelwright ;  I  was  at  work 
at  McMillan's  on  the  10th  January  last ;  I  saw  a  tall 
man  at  M'MUlan's  that  day ;  I  can't  say  that  prisoner 
was  the  person ;  I  only  saw  his  back  ;  he  came  in  the 
afternooji  if  I  recollect  right ;  Hamlin  and  M'MiUan 
were  there  at  the  time ;  I  was  at  work  in  the  shop ;  I 
heard  the  tall  man  ask  M'MUlan  for  rent;  I 
could  not  see  them  at  that  time;  that  is  all  I  heard  ;  I 
went  on  with  my  work ;  I  next  heard  the  report  of  a 
gun  ;  I  saw  M'MUlan  fall  over ;  he  was  on  his  knees 
screwing  up  a  dray;  the  tall  man  was  walking  away; 
he  had  a  gun  in  his  hand  at  the  time ;  Staunton  was 
there ;  I  don't  recollect  any  one  else  there  ;  I  went  up 
to  Mr.  Shannon's  to  send  for  a  doctor  and  a  police- 
man ;  I  then  went  back  and  helped  to  get  M'MiUan 
into  the  shop  inside ;  he  was  bleeding  from  the  side  of 
the  neck  at  the  time ;  when  I  saw  the  man  walking 
away  he  was  twelve  or  fifteen  yards  from  MMillan. 

"  AHhv.r  Go'ctham:  I  am  a  farmer  and  small  grazier; 
I  live  at  North  Wagga;  I  know  prisoner;  I  knew 
Alexander  M'MiUan ;  I  remember  the  day  M'MiUan 
was  shot;  I  saw  prisoner  on  that  day  passing  Mr. 
Shannon's  public-house,  100  yards  from  M'MiUan* s 
shop ;  Sftannon's  is  between  M'MiUan' s  and  Wagga ; 
this  was  lateish  in  the  evening,  between  4  and  5 
o'clock ;  prisoner  had  a  gun  with  him ;  I  went  out  to 
prisoner  and  said,  '  Dan,  is  it  possible  you  have  shot 
M'MiUan V  he  said,  'I  did;'  I  said,  'Surely,  man,  you 
never  done  it  wilfully;'  he  says,  *I  did;'  I  said,  'Non- 
sense, man;'  he  said,  '  You  go  and  see;'  I  went  off  the 
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verandah  of  Shannon's  and  asked  him  for  the  gun ;  I         ^^7^- 
said,  *  Dan,  if  you  have  been  drinking,  and  you  have    Thb  Qubbn 
a  little  money,  come  and  have  a  glass,  and  it  might       Danibl 
settle  your  brain;"  he  made  no  reply ;  he  did  not  give        ^*^^" 
the  gun;  I  followed  him  a  considerable  distance,  trying 
to  get  the  gun  from  him ;  he  challenged  me,  and  told 
me  to  keep  away;  I  followed  him  150  or  200  yards; 
he  would  not  let  me  get  close  to  him ;  he  challenged 
me  to  stand  back  several  times ;  once  or  more  he  said 
he  would  serve  me  the  same  if  I  did  not  stand  back ; 
I  went  back  to  M'MiLlan\  he  was  in  a  very  bad  state: 
I  then  went  for  a  doctor. 

"Cross-examined  by  Mr.  Salomons:  I  have  known 
the  prisoner  for  twenty  odd  years ;  I  was  always  on 
good  terms  with  the  prisoner. 

**  George  WiUiani  Cummings:  I  am  a  licensed  sur- 
veyor ;  I  live  in  North  Wagga ;  1  know  the  prisoner ; 
on  the  10th  January,  I  saw  the  prisoner,  between  5 
and  6  o'clock,  on  the  bank  of  the  lagoon,  near  a  hut 
occupied  by  Mrs.  ArGicire:  I  was  going  towards  North 
Wagga  and  he  was  coming  from  it;  I  know  where 
M'MUlan  lived ;  he  was  coming  from  that  direction ; 
he  had  a  gun  with  him ;  as  he  passed  me  I  said  *  Good 
day;'  he  passed  without  speaking ;  shortly  afterwards 
he  turned  round  and  called  me  by  name;  he  said, 
'Mr.  GummiTigs,  you  are  a  gentleman;  if  you  had  not 
spoken  to  me  I  would  not  have  spoken  to  you;  I  want 
you  to  take  this  gun ;  I  have  just  shot  M'Millan ;  he 
would  not  pay  me  my  rent,  and  I  shot  him ;  I  let  him 
have  that  lease  for  five  years  for  five  pounds ;  the  last 
year  he  was  to  pay  me  twenty-five  pounds ;  he  would 
not  pay  me,  and  I  shot  him  ;  I  am  a  man  who  always 
pays  my  debts,  and  I  expect  other  people  to  pay  me ; 
he  would  not  pay  me,  and  I  shot  him  ;  I  have  ruined 
myself,  my  wife,  and  family,  and  I  am  going  over  to 
give  myself  up  ;  *  he  then  handed  me  the  gun  and  said, 
pointing  to  the  left-hand  barrel,  '  Take  care,  that 
barrel's  loaded ; '  it  was  loaded ;  he  gave  me  a  flask 
with  some  powder  in  it,  some  shot  in  brown  paper,  and 
a  box  of  caps ;  the  right-hand  barrel  had  powder  in 
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Wfl.        it,  which  ran  out  as  I  went  away;  I  then  went  to 
Thk  Qukkn    M'MiUan*8  and  saw  him. 
Danibl  "  Patrick  Ryan :  I  am  a  constable  in  the  police  force 

^^^o'^-  at  Wagga ;  I  know  prisoner  ;  I  saw  him  on  the  even- 
ing of  the  10th  January,  in  Fitzmaurice-street,  Wagga, 
at  fifteen  minutes  past  6 ;  he  was  coming  up  by  Mr. 
KainSy  the  chemist,  a  few  doors  below  the  Commercial 
Hotel ;  that  is  about  two  miles  from  M*MiUan*8  place ; 
I  was  standing  at  one  side  of  the  street,  and  prisoner 
was  coming  up  the  other ;  my  attention  was  called  by 
a  gentleman,  and  I  looked  round  and  I  saw  prisoner 
coming  up,  and  I  went  over  across  the  street  to  meet 
him  ;  I  saw  two  men  standing  in  front  of  a  shop  as  I 
was  going  over  across  the  street,  and  before  I  could  get 
to  the  prisoner  he  knocked  one  of  these  men  down  ;  I 
heard  him  say  as  I  was  going  over,  *  Don't  stand  there 
grinning  at  me,  pay  me  what  you  owe  me ; '  after  he 
had  knocked  one  man  down,  he  knocked  the  other 
man  down  before  I  could  get  to  him ;  I  then  laid  hold 
of  liini  and  told  him  that  he  should  not  do  that,  and 
that  I  would  arrest  him  for  what  I  saw  him  doing;  he 
said,  *  You  can  arrest  me  also  for  being  a  murderer ;'  I 
then  told  him  that  I  might  do  that  by-and-bye,  and  I 
took  him  to  the  lockup  ;  I  afterwards — about  half-an- 
hour  afterwards — charged  him  with  shooting  M'MiUan, 
with  intent  to  murder  him  ;  he  then  made  answer  and 
said,  *  That  is  right,  I  did  intend  to  murder  him  ;'  he 
then  said,  '  He  has  called  me  a  swindler  and  a  great 
many  names,  and  annoyed  me  a  great  deal,  and  would 
not  pay  me  what  he  owed  me ;'  after  McMillans  death 
I  went  into  the  cell  where  prisoner  was  confined  on 
l7th  January;  when  I  went  in  prisoner  seemed  affected 
a  great  deal ;  after  a  time  I  said  that  I  charged  him 
with  the  wilful  murder  of  M'MiUan ;  he  cried  at  the 
time ;  he  said  he  was  very  sorry  ;  he  said,  *  I  have  had 
good  advice,  and  1  did  not  take  it ;  if  I  did  this  would 
not  have  happened,  and  I  blame  the  drink.* 

"  Cross-examined  by  Mr.  SalorrwTis :  I  did  not  hear 
prisoner  say  that  he  must  have  been  mad  when  he  did 
it;  there  were  others  in  the  cell  at  the  time. 
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"  Staunton,  re-called  by  Mr.  Manning :  I  did  not         ^^7^- 
hear  M'MUlan  call  prisoner  any  names  that  day.  The  Queei? 

"  Cross-examined  by  Mr.  Salomcms :  I  did  not  hear       Danikl 
M'MUlan  call  prisoner  a  swindler  that  day.  Boon. 

"  Phillips,  re-called  :  I  never  heard  M*MiUan  make 
use  of  any  threats  to  prisoner. 

"  John  Cornelius  Fonsworth :  I  am  a  duly  qualified 
medical  practitioner ;  I  reside  in  Wagga ;  I  remember 
the  10th  January ;  I  attended  M'MUlan,  a  blacksmith, 
in  North  Wagga,  between  5  or  6  that  day ;  somebody 
and  Staunton  came  for  me ;  I  found  M'MUlan  in  the 
blacksmith  s  shop ;  he  was  bleeding  copiously  from  the 
muscles  of  the  back,  neck,  and  left  side;  I  examined 
closely  the  wound ;  there  were  from  90  to  100  perfora- 
tions from  small  shot ;  he  was  lying  on  his  right  side 
at  the  time ;  I  could  see  the  perforations  externally ; 
there  was  very  great  anxiety  and  confusion  of  mind 
in  McMillan  ;  that  was  the  condition  I  found  him  in ; 
I  extracted  a  few  of  the  shots,  and  gave  some  of  them 
to  the  police ;  I  applied  cold  applications  to  the  wound; 
I  continued  to  attend  on  him  till  his  death,  six  days 
afterwards;  Dr.  O'Connor  was  called  in  consultation 
the  next  day,  the  Llth;  on  the  morning  of  the  11th 
there  was  no  deprcvssion;  there  was  a  swelling  present; 
I  saw  him  every  day,  and  the  morning  of  the  day  he 
died ;  I  saw  him  dead ;  he  died  on  the  afternoon  of  the 
lt)th  January  last;  the  next  day  I  made  a  post  mortem 
examination  of  the  body  of  M'MUlan ;  his  death  was 
the  result  of  a  gunshot  wound :  there  was  extensive 
laceration,  sloughing  of  parts,  and  gangrene ;  the  rest 
of  the  body  was  healthy. 

"  Morgan  O'ConTior :  I  am  a  duly  qualified  medical 
practitioner,  and  reside  in  Wagga ;  I  saw  M'MUlan  in 
consultation  with  Dr.  Fonsworth  on  the  llth  January; 
I  never  saw  him  again  till  I  was  called  in  to  make  a 
post  mortem  examination;  he  died  from  pyaemia, result- 
ing from  a  gunshot  wound. 

"  It  was  contended  by  the  prisoner's  counsel  that  the 
state  of  intoxication,  in  which  the  prisoner  was  proved 
to  have  been  in  by  two  of  the  witnesses  at  the  time  of 
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^^76. the  commission  of  the  oflfence,  reduced  the  crime  to 

The  Quken  manslaughter.  That,  in  fact,  was  the  only  defence,  as 
Daniel  ^h®  commission  of  the  act  charged  was  clearly  proved. 
Boon.  <*  j^  summing-up,  I  told  the  jury  that  drunkenness 

was  no  excuse  for  the  commission  of  crime.  I  read 
from  Archhold's  Practice  (a)  the  following  passage : — 
*  The  vice  of  drunkenness,  which  produces  a  perfect 
though  temporary  frenzy  or  insanity,  usually  denomi- 
nated dementia  affectata^  or  acquired  madness,  will  not 
excuse  the  commission  of  any  crime ;  and  an  offender 
under  the  influence  of  intoxication  can  derive  no 
privilege  from  a  madness  voluntarily  contracted,  but 
is  answerable  to  the  law  equally  as  if  he  had  been  in 
the  full  possession  of  his  faculties  at  the  time.'  I  stated 
this  to  be  the  law,  and  added  that  if  the  frenzy,  even 
though  originally  caused  by  the  voluntary  act  of  the 
prisoner  as  by  his  indulging  in  the  excessive  use  of 
intoxicating  liquors,  had  become  habitual  and  con- 
firmed, that  would  amount  to  an  excuse  in  the  same 
way  as  any  other  insanity  would.  I  further  read  the 
following  passage  from  Archhold  (b): — 'So,  neither 
will  a  person  be  liable  to  be  punished  for  any  crime 
perpetrated  under  the  influence  of  insanity  which  is 
habitual  and  fixed,  though  caused  by  frequent  intoxi- 
cation, and  originally  contracted  by  his  own  act.'  I 
added  that  this  was  clear  law.  I  told  the  jury  more 
than  once  that  if  a  man  in  full  possession  of  his 
faculties,  by  drinking  becomes  temporarily  intoxicated, 
and  while  in  a  state  of  intoxication  intentionally  kills 
a  man  without  excuse  or  justification,  that  is  murder, 
but  not  so  if  the  intoxicutioii  had,  before  the  commis- 
sion of  the  act  charged,  become  fixed  and  habitual. 
Were  it  otherwise,  murder  might  be  committed  by 
drunken  men  at  all  times  with  impunity.  I  further 
told  the  jury  that,  even  in  c€ksea  where  the  prisoner's 
sanity  was  called  in  question,  the  true  test  then  was 
whether  the  accused  was  couvscious  that  the  act  was 
one  which  he  ought  not  to  do,  and  that  if  he  was  so 
conscious,  and  the  act  was  at  the  same  time  contrary 

(a)  19th  Ed.,  p.  19.  {h)  lb. 
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to  law,  he  was  punishable.     I  called  attention  to  the         1876. 
evidence  of  what  the  prisoner  said  before  he  shot  the     Thb  Queen 
deceased,  and  afterwards,  and  particularly  what  he  said       Daniel 
to  the  witness  Cummings,  the  surveyor,  and  told  the        ^^on. 
jury  to  consider  this  evidence  in  determining  whether 
the  prisoner  knew  what  he  was  doing. 

"  The  prisoner's  counsel  asked  me  to  tell  the  jury 
that  the  state  of  drunkenness  in  which  the  prisoner 
was  at  the  time  of  firing  the  shot,  although  voluntary 
and  temporary,  and  not  proved  to  be  fixed  or  perma- 
nent, ought  to  be  considered  by  them  in  determining 
whether  the  prisoner  was  guilty  of  murder  or  man- 
slaughter, and  was  sufficient  to  warrant  them  in 
finding  him  guilty  of  the  minor  offence.  I  declined  to 
put  this  question  of  the  prisoner's  drunkenness  to  the 
jury  in  this  way,  or  in  any  way  other  than  I  have 
above  mentioned,  and  I  was  thereupon  requested  to 
reserve  the  point. 

"  The  jurj^  found  the  prisoner  guilty,  with  a  recom- 
mendation to  mercy.  In  answer  to  a  question  by  me 
referring  to  such  recommendation,  they  said  that  they 
made  it  because  they  believed  that  the  prisoner  was 
somewhat  affected  by  drink. 

"  The  question  for  the  determination  of  the  Court  is 
whether  I  should  have  told  the  jury  that  mere  drun- 
kenness in  the  accused,  such  as  was  proved  in  this 
case,  was  sufficient  to  warrant  them  in  finding  him 
guilty  of  manslaughter  only." 

Salomons  appeared  for  the  prisoner;  and  cited  li.  v. 
Noon  (a) ;  R.  v.  Moore  (b) ;  McPherson  v.  Daniels  (c) ; 
R.  V.  Ryan  (d). 

[The  Chief  Justice  referred  to  R.  v.  Grose  (e),  and 
R,  V.  Monkhouse  (/).] 

C,  J.  Manning,  for  the  Crown,  was  not  called  upon. 

(a)  6  Cox  C.C.  137.  (d)  S.M.H.,  17  Nov.,  1857; 

{h)  3  C.  &  K.  319.  Watk.  *  O'C.  57. 

(r)  10  B.  k  C.  272.  {r)  8  C.  k  P.  541. 

(/)  4  Cox.  C.C.  oo. 
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^^76.  Sir  James  Martin,  C.J.  (a)  (referring  to  the  evidence 

TheQuben  of  Messrs.  Phillips,  Staunton,  and  Cummings  as  to 
Daniel  the  state  of  drunkenness  and  excitement  from  drink 
^ov.  of  the  prisoner)  said : — On  that  evidence  I  was  asked 
to  tell  the  jury  that  they  might  take  into  consideration 
the  fact  of  the  drunkenness  of  the  prisoner,  in  con- 
sidering whether  he  was  guilty  of  murder  or  man- 
slaughter, and  that  it  was  sufficient  to  warrant  them 
in  finding  him  guilty  of  the  minor  offence.  In  support 
of  that,  the  learned  counsel  for  the  prisoner  cited  from 
Rxiasell  on  Crimes,  Vol.  I.  (6),  where  the  manuscript 
note  of  a  case  R.  v.  Grindley  was  quoted  as  follows : — 
"  And  though  voluntary  dininkenness  cannot  excuse 
from  the  commission  of  crime,  yet  where,  as  upon  a 
charge  of  murder,  the  material  question  is  whether  an 
act  was  premeditated  or  done  only  with  sudden  heat 
and  impulse,  the  fact  of  the  party  being  intoxicated 
has  been  holden  to  be  a  circumstance  proper  to  be 
taken  into  consideration."  That  quotation  was  read 
at  the  trial  without  the  note  qualifying  it.  I  did  not 
acquiesce  in  the  law  there  stated  and  refused  so  to 
direct  the  jury.  Then,  and  since,  on  looking  at  the 
authorities,  I  am  satisfied  that  I  was  right. 

In  R,  V.  CarroU  (c),  the  prisoner  was  indicted  for 
the  wilful  murder  of  Elizabeth  Browning,  Parke,  B., 
in  summing  up,  said  {inter  alia),  after  reading  the 
report  of  the  case  Rex  v.  GrincUey,  as  above  set  out: 
"  Highly  as  I  respect  the  late  excellent  Judge  {Hoi- 
royd,  J.),  I  differ  from  him,  and  my  brother  LitUedale 
agrees  with  me.  He  once  acted  upon  that  case,  but 
afterwards  retracted  his  opinion,  and  there  is  no  doubt 
that  that  case  is  not  law.  I  think  that  there  would  be 
no  safety  for  human  life  if  it  were  to  be  considered  as 
law."  The  Court  is  now  told  that  the  judgments  of 
Mr.  Baron  Parke  and  Mr.  Justice  LittledaXe  are  not 
binding  upon  us.  Of  course  they  are  not  binding  in 
the  same  sense  as  the  judgments  of  the  Privy  Council ; 
but  they  are  as  binding  as  the  majority  of  the  cases  cited 

(a)  Revised  by  Sir  J.  Martin,  C.J.      (b)  6th  Ed.,  p.  115. 
(r)  7  C.  &  P.  146. 
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to  the  Court,  which  are  only  decisions  of  Courts  of 
co-ordinate  jurisdiction ;  as  those  decisions  are  primd 
facie  right,  this  Court  follows  them  as  a  general  rule. 
The  Court  is  only  bound  by  the  Privy  Council.     The 
decision  in  GarrolVs  Case  was    that  of  two  Judges 
of  the  highest  authority,  whose  rulings  have  always 
met  with  respect.      Farther,  since  that  date,  nearly 
forty  years  ago,  to  the  present  time,  they  have  been 
followed,  and  no  case  can  be  found  to  the  contrary, 
though  hundreds  of  cases  have  been  tried.     Other  cases 
have  been  decided  in  the  same  way,  which  is  consonant 
with   sound   law   and   common    sense.     It    would  be 
frightful  if  a  person  could  madden  himself  with  liquor 
and   then  after  shooting  down  an  inoffensive  person 
be  acquitted  of  the  murder  because  he  was  too  much 
intoxicated  to  form  an  intent.     The  law,  happily,  is 
not  so,  otherwise,  I  repeat,  there  would  be  no  safety 
for    human   life.     In    a    prosecution    for   murder  a 
malicious  intent  is  presumed :  it  is  for  the  prisoner  to 
give   evidence  of  excuse  or   justification.     The   same 
principle  enunciated  in  the  last  cited  case  was  laid 
down  in  Rex  v.  Meaken  (a),  when  Alderson,  B.,  said : 
"  It  is  my  duty  to  tell  you  (the  jury)  that  the  prisoner  s 
being  intoxicated   does   not   alter  the  nature  of  the 
offence.     If  a  man  chooses  to  get  drunk,  it  is  his  own 
voluntary  act;  it  is  very  different  from  a  madness 
which  is  not  caused  by  any  act  of  the  person."     And 
further  on — "If  a  man  uses  a  stick,  you  would  not 
infer   a  malicious   intent  so  strongly  against  him,  if 
drunk,  when  he  made  an  intemperate  ase  of  it,  as  you 
would  if  he  had  used  a  different  kind  of  weapon ;  but 
where  a  dangerous  instrument  is  used,  which  if  used 
must  produce  grievous  bodily  harm,  drunkenness  can 
have  no  effect  on  the  consideration  of  the  malicious 
intent  of  the  party."     In  R.  v.  Ci^vse  (6),  which  was  a 
case,  like  the  last,  of  wounding  with  intent  to  murder, 
Patteaon,  J.    (in   summing  up),   said :    "  Before    you 
can  find  the  prisoner,  Thomas  Cruse,  guilty  of  this 
felony,  you  must  be  satisfied  that  when  he  inflicted 
(a)  7  C.  &  P.  297.  (b)  8  C.  &  P.  641. 


1876. 


The  Queen 

V. 

Daniel 
Boon. 
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1876.  this  violence  on  the  child  he  had  in  his  mind  a  posi- 
Thk  Quebn  tive  intention  of  murdering  that  child."  He  further 
Dakikl  ^^^^ '  "  I^  appears  that  both  these  persons  (i.e.,  T.  C. 
Boon.  and  his  wife,  who  was  jointly  indicted  with  him,) 
were  drunk,  and  although  drunkenness  is  no  excuse  for 
any  crime  whatever,  yet  it  is  often  of  very  great 
importance  in  cases  where  it  is  a  question  of  intention." 
That  case  draws  the  distinction  between  prosecutions 
where  the  intent  is  presumed  and  where  it  has  to  be 
proved,  which  is  also  further  shown  by  Rex  v.  MorUc- 
hovse  (a).  The  same  distinction  was  also  pointed  out 
in  jB.  v.  Ryan  (6),  decided  in  this  Court,  where  the 
prisoner  s  intent  was  a  necessary  ingredient.  Where 
the  intent  was  not  essential,  it  was  quite  immaterial 
whether  the  prisoner  when  committing  the  crime  was 
drunk  or  sober.  The  law  has  been,  under  the  circum- 
stances of  this  case,  correctly  laid  down.  It  is  to  be 
regretted  that  so  much  time  has  been  occupied  in  dis- 
cussing law  so  well  laid  down  and  so  very  generally 
understood.  By  the  profession  no  doubt  is  entertained ; 
the  law  as  settled  has  been  long  acted  upon.  Drunken- 
ness is  no  excuse  for  crime,  and  in  no  case  has  it  ever 
been  held  a  ground  to  alleviate  or  excuse  murder  into 
the  lesser  crime  of  manslaughter.  The  evidence  did 
not  show  any  circumstances  sufficient  to  justify  me  in 
ruling  as  I  was  requested  by  the  prisoner's  counsel. 

Hargkave,  J.,  and  Faucett,  J.,  concurred. 

Conviction  upJiddL 

(a)  4  Cox  C.C.  65.     {h)  S.M.H.  17th  Nov.,  1867  ;  Watk.  &  CC.  57. 
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The  Queen  v.  Goonal  Jack,  (a)  1876. 


June  9. 


Crimincd  law  ^Practice — Reserving  poirUa  of  law— 13   Vic,  No,  8, 
s,  1  (6). 

A  case  cannot  be  reserved  under  13  Vic.  No.  8,  unless  the  point 
was  taken  before  verdict. 

riROWN  CASE  RESERVED.    Case  stated  by  Davis 
^"^    (Acting-Judge).     Trial  at  Tamworth  Assizes. 

Foster,  for  the  Crown. 

No  one  appeared  for  the  prisoner. 

The  case  was  read,  when  it  appeared  that  the  point 
was  taken  after  verdict,  and  just  as  the  Judge  was 
about  to  pass  sentence. 

We  (a)  all  held  that  to  be  too  late,  and  ordered  the 
judgment  to  be  affirmed. 


The  Queen  v,  Haydon.  i876. 

June  9. 
TN  this  case,  which  was  decided  immediately  after 

R.  V.  Ooonal  Jdck,  the  circumstances   were  the 

same,  and  the  conviction  was  affirmed  for  the  same 

reason. 

Note. — These  cases  turned  upon  the  construction  of 
8.  1  of  13  Vic.  No.  8  (taken  from  11  &  12  Vic.  c.  78, 
s.  1),  now  repealed  by  46  Vic.  No.  17  and  replaced  by 
s.  422  of  that  Act.  See  also  R,  v.  Marrington  (1850) 
(c);  R,  v.  Famell  (1862)  (d);  and  R,  v.  Talbot  (1862)  (e). 

(a)  Before  Sir  James  Martin,  C.J.,  Hargrave,  J.,  and  Faueett,  J. 
This  report  is  from  a  M.S.  note  by  Sir  J.  Martin. 

(6)  B^pealed  by  46  Vic.  No.  17  :  of  which  see  now  as.  422  and  427. 
(c)  1  S.C.R.  App.  11.  (d)  1  S.C.R.  27. 

(e)  lb.  231. 
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^S76.  QOODLET  V,  FoWLER  (a). 

September  22. 

Patent — Infringement — Account  of  profits— Measure  of  damages. 

Plaintiffs,  as  the  assignees  of  a  patent  granted  to  the  inventor  of 
certain  improvements  in  the  construction  of  kilns  or  ovens  for  the 
burning  of  bricks,  61ed  a  bill  against  the  defendant  for  infringement 
of  the  patent,  and  asked  for  an  account  of  profits.  The  Primary 
Judge  made  a  decree  that  an  account  should  be  taken  of  the  profits 
made  by  the  defendant  from  the  use  and  exercise  of  the  kiln 
constructed  by  the  defendant,  according  to  the  invention  mentioned 
in  certain  letters  of  registration,  and  from  the  use  and  exercise  of  all 
the  improvements  in  kilns  and  ovens  specified  and  claimed  in  the 
letters  of  registration,  and  from  the  sale  of  bricks  so  manufactured 
by  him  in  the  kiln  erected  by  him. 

Held^  on  appeal  {per  Martin^  C.J.,  and  Fatu:etlt  J. ;  Hargraw,  J., 
dissentiejUe),  that  the  decree  should  be  varied  by  adding  the  words 
**  so  far  as  the  profits  on  such  sales  are  due  to  the  use  and  exercise 
of  the  said  invention  and  improvement." 

rilHIS  was  an  appeal  by  the  defendant  against  the 
decree  made  herein  by  HargravCy  Primary  Judge 
in  Equity. 

The  plaintiifs,  being  assignees  of  a  patent  obtained 
by  Frederick  Hoffman,  of  Berlin,  for  "  improvements 
in  kilns  for  burning  bricks,"  brought  this  suit  against 
the  defendant  to  restrain  him  from  infringing  the 
patent  and  to  compel  him  to  euxsount  for  the  profits 
made  by  him  fi-om  the  sale  of  bricks  manufactured 
by  him  according  to  the  principles  of  Hoffman's 
invention.  The  issues,  in  fact,  having  been  tried  by  a 
jury,  and  found  for  the  plaintiffs,  the  Primary  Judge, 
on  the  29th  of  March  last,  made  a  decree  sustaining 
the  validity  of  the  patent  and  declaring  that  the 
defendant's  brick-kiln  at  Camperdown  was  an  in- 
fringement thereof.  His  Honour  also  ordered  an 
injunction  to  issue  to  restrain   the   defendant  from. 

(a)  Before  Martin,  C.J.,  Hargrave,  J.,  and  Faurett,  J. 
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using  his  kiln,  or  any  other  of  the  same  kind,  during         1876« 
the  continuance  of  HoffTnarCs  letters  of  registration,      Goodlet 
and  directed  that  an  account  should  be  taken  of  the      Fotokb. 
profits   made   by   the   defendant   from   the   use   and 
exercise  of  the  kiln,  and  all  the  improvements  specified 
in  the  patent,  and  from  the  sale  of  bricks  manufactured 
by  him  in  the  said  kiln,  such  profits  to  be  paid  to  the 
plaintiffs. 

The  defendant  now  appealed  against  this  decree  so 
far  as  it  directed  an  account  of  the  profits  from  the 
sale  of  the  bricks,  submitting  that  his  Honour  ought 
only  to  have  directed  an  account  of  the  profits  made 
from  the  use  and  exercise  of  Hoffman* 8  invention  in 
burning  bricks  in  the  kiln  at  Caraperdown.  It  was 
argued  that  the  letters  of  registration  related  only  to 
the  burning  of  bricks,  and  did  not  in  any  way  afiect 
the  other  parts  of  their  manufacture ;  that  it  related 
only  to  a  special  mode  of  burning  bricks  as  dis- 
tinguished from  other  and  unregistered  processes,  and 
that  a  partial  saving  of  the  expense  of  burning  was 
alone  claimed  as  the  result  of  the  invention.  It  was 
further  submitted  that  the  profits  of  the  sale  of  bricks 
manufactured  by  the  appellant  arose  from  a  number  of 
causes,  of  which  the  advantage  of  the  use  of  his  kiln 
was  only  one,  and  therefore  that  the  account  should  be 
confined  to  the  profits  derived  from  the  burning  of 
the  bricks  in  the  kiln  at  Camperdown. 

For  the  respondents,  it  was  submitted  that  the 
selling,  as  well  as  the  making,  of  the  bricks  was  an 
infringement  of  the  patent,  that  an  action  would  lie 
against  the  sellers  as  well  as  the  makers  if  they  were 
different  parties,  and  consequently  against  one  who  did 
both,  and  that  the  measure  of  the  damages  would  be 
equivalent  to  the  profits. 

M.  H,  Stephen  and  Owen,  for  the  appellant. 

Butler,  Q.C.,  and  Salomons,  for  the  respondents. 

The  Court  reserved  judgment,  which  was  delivered 
on  the  22nd  September. 
GO  — 14 
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^876.  Sir  James   Martin,    C.J.    The   plaintiffs,  as    the 

GooDLKT  assignees  of  a  patent  granted  to  the  inventor  of  certain 
Fowler,  improvements  in  the  construction  of  kilns  or  ovens  for 
the  burning  of  bricks,  instituted  this  suit  against  the 
defendant  for  an  infringement  of  such  patent.  After 
the  trial  of  certain  issues  directed  by  this  Court,  and 
the  finding  of  those  issues  in  favour  of  the  plaintiffs, 
his  Honour  the  Primary  Judge  (leclared  the  patent  to 
be  a  valid  and  subsisting  one,  and  that  the  defendant 
had  infringed  it  by  the  construction  of  a  kiln  at 
Camperdown,  near  this  city.  His  Honour  then  decreed 
that  an  account  sliould  be  taken  of  the  profits  made  by 
the  defendant  from  the  use  and  exercise  of  the  kiln, 
and  from  the  use  and  exercise  of  all  the  improvements 
in  kilns  as  specified  in  the  patent,  and  from  the  sale  of 
bricks  manufactured  in  the  said  kiln  at  Camperdown. 
Against  this  decree  the  defendant  has  appealed  on  the 
ground  that  his  Honour  ought  to  have  directed  an 
account  only  of  the  profits  made  by  him  from  the  use 
and  exercise  of  the  plaintiff's  invention 

I  am  of  opinion  that  the  view  contended  for  by  the 
defendant  is  the  correct  one,  and  that  his  appeal  ought 
to  be  sustained.  It  is  clear  on  the  authorities  that  the 
"  profits  "  for  which  a  defendant  is  liable  in  a  case  like 
the  present  are  the  profits  made  by  him  by  means  of 
the  infringement  of  the  plaintiff's  patent.  In 
ELwood  V.  Christy  (a),  the  rule  was  granted  and 
made  absolute  in  those  terms.  In  Holland  v. 
Fox  (6),  the  rule  was  drawn  up  in  the  like  form. 
As  the  decree  now  stands,  the  defendant  is  liable  to 
account  not  only  for  that  portion  of  his  profits 
which  is  derived  from  his  use  of  the  plaintiffs  inven- 
tion, or,  in  other  words,  by  means  of  it,  but  for  all  his 
profits,  however  produced,  whether  by  economy  in 
wages,  cheapness  of  materials,  facility  of  obtaining 
them,  proximity  to  market,  or  skill  in  the  disposal  of 
his  bricks,  or  by  any  other  circumstances  which  may 
give  him  any  peculiar  advantage.  What  the  plaintiffs 
are  entitled  to  is  the  profits  acquired  by  the  defendant 
(a)  18  C.B.  N.S.  494.  (6)  3  E.  &  B.  977. 
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by  the  use  of  their  invention — that  is  to  say,  the  profits         ^876. 
which  are  fairly  traceable  to  the  use  by  him  of  that      Goodlet 
invention,  and   no  more.     In    Crosley  v.  The  Derby      Fowlbb. 
Gaslight  Company  (a),  an  account  was  directed  to  be 
taken  of  what  profit  had   been  received   and   what 
benefit  derived  from  the  use  by  the  defendants  of  the 
metres  made  according  to  the  plaintiff's  patent.     "I 
am  quite  aware,"  says  Lord  Cottenham  (at  p.   434) 
"of  the  difficulty  which  may,  indeed  must,  arise  in 
doing  with   accuracy  what   the   decree  directs.     To 
ascertain   the  profits  created   by  the   application  of 
particular  means,  and  for  that  purpose,  to  refer  a  just 
proportion  of  the  profits  made  to  some  only  of  the 
agents  employed,  may  involve  questions  of  the  greatest 
nicety;  but  such  is  the  duty  which  the   decree   has 
imposed   upon   the  Master."     By  that  his  Lordship 
meant  that  the  duty  in  question  was  rightly  imposed. 
To  the  same  effect  were  the  observations  of  Sir  John 
Romilly  in   Mathers  v.    Oreen  (6).     In  that  case  a 
patent  had  been  obtained  for  a  lawn-mowing  machine, 
and  a  second  patent  was  taken  out  for  improvements 
on  the  original  invention.     The  defendants,  who  were 
the  owners  of  the  first  patent,  and  who  had  infringed 
the  second  patent  by  making  machines  according  to 
both   the   patents,  were  ordered   to  account   for  the 
profits  made  by  them  by  reason  of  their  infringement. 
"  It  is  true,"  says  the  Master  of  the  Rolls,  "  that  this 
will  not  be  a  matter  easily  to  be  ascertained,  for  the 
protits  arising  from  the  prior  patent  are  first  to  be 
ascertained  or  estimated,  and  then  to  be  deducted  from 
the  profits  made  on  the  sale  of  the  improved  lawn- 
mowing  machines,  before  the  profits  arising  from  the 
second    patent    can    be   ascertained.      But,   however 
difficult  this  may  be,  still  I  am  of  opinion  that  this  must 
be  done,  and  that  this  account  must  be  taken  by  me 
in  the  best  way  I  can,  unless  the  parties  can  come  to 
some  satisfactory  arrangement  on  the  subject,  so  as  to 
supersede  this  necessity."     The  decision  in  this  case 
was  overruled  on  appeal  by  the  Lord  Chancellor,  but 

(o)  3  My.  &  Cr.  428.  (6;  U  Beav.  170. 
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^^76.        on  grounds  which  did   not  affect  in  any  way  the 

GooDLBT      principle  there  laid  down. 

FowLKE.  It  is  obvious  as  put  in  the  argument  in  the  case  of 

Vidi  V.  Smith  (a)  that  the  profit  made  by  selling  a 
patented  article  is  not  the  same  thing  as  the  profit 
made  by  the  infringement  of  the  patent  right.  The 
use  of  a  patent  process  may  often  increase  profits ;  but 
it  does  not  necessarily  in  all  cases  create  them. 

Applying  the  principle  of  the  foregoing  authorities 
to  the  present  case,  I  am  of  opinion  that  the  decree 
ought  to  be  varied  in  accordance  with  the  defendant's 
petition  of  appeal,  by  adding  at  the  end  of  the  direc- 
tion for  the  taking  of  the  account  of  the  defendant's 
profits,  the  words  following,  that  is  to  say : — "  So  far 
as  the  profits  on  such  sales  are  due  to  the  use  and 
exercise  of  the  said  invention  and  improvements." 

Hargrave,  J.  This  was  a  bill  filed  by  the  plaintiffs, 
as  assignees  in  this  colony  of  Hofmans  patent  for 
great  improvements  in  brick-making,  against  the 
defendant  having  a  brick  kiln  at  Camperdown,  for  a 
declaration  of  infringement,  and  for  the  usual  accounts 
of  profits,  and  for  a  perpetual  injunction.  Upon  the 
hearing  of  the  motion  for  the  injunction  upon  many 
aflSdavits,  I  thought  the  infringement  by  the  defendant 
was  perfectly  clear;  but  upon  appeal  to  the  Full 
Court,  several  issues  were  granted,  to  obtain  the 
opinion  of  a  jury  upon  all  the  questions  of  infringe- 
ment. 

After  one  jury  had  been  discharged  without  a 
verdict,  a  second  trial  took  place,  when  the  jury  found 
for  the  plaintiffs  upon  all  the  issues ;  and  in  particular 
found  by  their  verdict — "  That  the  defendant's  kiln  at 
Camperdown  was  an  infringement  of  all  the  improve- 
ments in  kilns  or  ovens  specified  and  claimed  in  and 
by  the  said  letters  of  registration  as  vested  in  the 
plaintiffs,  and  as  complained  of  by  the  plaintiffs'  bill." 

Upon  this  verdict  being  duly  returned  into  the 
Court  of  Equity,  I  was  bound  to  grant  the  plaintiffs  a 
{a)  3  £.  &  B.  971. 
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perpetual  injunction  against  the  defendant  using  his  ^876. 
kiln  at  Camperdown ;  and  it  is  equally  clear  that  the  Goodlkt 
express  terms  of  this  verdict  give  to  the  plaintiffs  all  Fowlkb. 
the  inventions  specified  in  Hoffman's  patent,  viz.,  the 
novel  constructions  of  kilns  or  ovens  for  burning 
limestone,  bricks,  and  other  substances  wherever  the 
operation  is  rendered  continuous  by  the  kiln  or  oven 
being  built  in  an  annular  or  continuous  form,  whether 
circular  or  otherwise ; — the  enclosed  space  being 
divided  into  compartments  by  sliding  doors,  and  each 
compartment  being  connected  by  a  flue  with  a  smoke- 
chamber  surrounding  the  chimney  shaft,  and  also 
connected  therewith  by  short  lateral  flues.  Dampers 
are  also  included  in  the  specification  for  regulating 
the  draughts  of  heat  and  smoke;  and  perpendicular 
holes  in  the  roof  of  each  compartment  for  the  fuel 
supply  to  be  closed  as  required. 

On  March  29th  the  cause  came  on  for  hearing 
before  me ;  and  I  made  a  decree  for  an  account  in  the 
following  terms,  viz. : — "  That  an  account  should  be 
taken  of  the  profits  made  by  the  defendant  from  the 
use  and  exercise  of  the  kiln  constructed  by  the 
defendant,  according  to  the  invention  mentioned  in 
the  said  lettera  of  registration  of  the  said  Frederick 
Hoffvian,  and  from  the  use  and  exercise  of  all  the 
improvements  in  kilns  or  ovens  specified  and  claimed 
in  and  by  the  said  letters  of  registration  from  the  sale 
of  bricks  so  manufactured  by  him  in  the  kiln  erected 
by  the  said  defendant  at  Camperdown,"  &c. 

This  decree  I  carefully  prepared  by  combining  the 
verdict  of  the  jury  with  the  prayer  of  the  bill,  and 
following  (as  I  thought)  the  numerous  authorities  in 
the  English  Courts  of  Equity  applicable  to  this  case. 

Against  this  decree  the  defendant  appealed  to  the 
Full  Court.  It  has  been  contended  that  my  decree 
ought  to  be  varied  in  two  respects — viz.,  by  omitting 
the  words  ''sale  of";  and,  secondly,  limiting  the 
account  only  to  the  "profits,"  if  any,  made  by  the 
defendant  through  the  use  and  exercise  of  Hoffman's 
patent,  so  far  only  as  it  may  appear  by  comparison  to 
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^^76.         be  more  economical  than  the  defendant's  own  system, 
GooDLET      or  by  any  other  system  than  Hofftnan's. 
Fowler.  The  defendant  has  also  alleged,at  the  bar  of  the  Court, 

that  he  has  some  special  large  fields  of  clay  peculiarly 
advantageous  for  the  making  of  bricks ;  and  that  his 
use  of  compression  apparatus  for  moulding  the  bricks 
without  field-drying,  is  to  be  taken  into  consideration, 
and  other  special  advantages  which  he  has  claimed  at 
the  bar  to  be  credited  with  in  taking  the  accounts  of 
tlie  profits  he  has  made  by  his  infringement  of  the 
plaintifi^'s  patent. 

I  did  not  gather  from  the  argument  in  what 
particular  words  his  counsel  wished  the  decree  for 
account  to  be  varied  or  altered,  except  as  above 
mentioned,  that  the  words  "profits"  ought  to  be 
modified,  and  that  there  should  be  no  account  of 
"  sales  "  by  the  defendant. 

Since  the  argument,  I  have  fully  considered  all  the 
terms  of  the  decree,  and  I  am  satisfied  the  decree  is 
perfectly  accurate,  and  for  the  following  reasons : — 

In  the  first  place  the  word  "  profits,"  at  the  begin- 
ning of  the  decree,  will  give  the  defendant  every 
proper  credit  in  the  account  for  actual  cost,  charges, 
and  expenses  incurred  by  him  in  all  preliminary  stages 
of  brick  manufacture  up  to  the  defendant's  pla^cing 
every  one  of  his  bricks  into  the  unlawful  kiln  to  be 
unlawfully  burnt. 

Secondly,  if  the  defendant  had  intended  to  set  up 
any  special  sources  of  outside  advantages  arising  from 
his  own  clay-fields,  or  any  other  way  specially,  he  was 
bound  to  have  set  forth  and  claimed  such  special 
advantages  in  his  answer  and  in  evidence,  or  at  least 
so  that  the  plaintiflfe  and  this  Court  might  see  how  to 
mould  the  decree  to  meet  such  special  facts  if  these  or 
any  of  them  really  existed.  But  nothing  of  the  kind 
appears  before  us,  on  the  pleadings  or  evidence,  or 
even  now  on  appeal,  to  support  any  such  specialities, 
or  to  guide  the  Court  to  any  special  direction. 

Thirdly,  with  reference  to  the  English  authorities, 
it  is  clear  to  my  mind  that  the  decree,  as  it  stajids,  is 
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in  all  its  terms  exactly  in  accordance  with  the  very         ^^7^- 
luminous  judgment  of  Lord  Cottenhavi  in  Crosley  v.      Goodlkt 
Derby   Gaslight   Company  (a) ;   also   with  the  very      Fowleb. 
equitable  judgment  of  Lord  GaTYipbell  and  the  Court 
of  Queen's  Bench  in  Holland  v.  Fox  (b) ;  and  the  two 
judgments  of  Lord  Chief  Justice  Erie  and  the  Court 
of  Common  Pleas,  in   Walton  v.  Lavater  (c),  and   in 
ELwood  V.  Christy  (d) ;  and  also  with  the  two  equity 
decrees   of   Vice-Chancellor    Wood,  afterwards   Lord 
Chancellor  Hatherleyy  in   the   two  cases  of   Betts  v. 
DeVitre  (e\  and  Davenport  v.  Eylands  (/). 

With  regard  to  the  broad  equity  of  this  case,  I  have 
to  remark  that  all  the  above-mentioned  authorities, 
no  leas  than  the  simple  equity  of  all  infringement 
cases,  have  fully  satisfied  my  mind  that,  in  all  cases 
where  a  plaintiff  has  established,  as  here,  a  clear,  wilful 
infringement  of  his  patented  rights,  it  is  the  imperative 
duty  of  the  Court  of  Equity  to  give  to  the  plaintiffs 
all  the  ascertainable  profits  of  all  the  improvements 
patented  and  infringed  upon  by  the  defendant;  and 
that  the  decree  for  accounts  should  (under  all  the 
authorities)  be  so  framed  as  to  give  to  the  plaintiffs  in 
the  Court  of  Equity  as  nearly  as  possible  the  same 
relief  and  ultimate  payments  as  would  be  given  as 
damages  in  a  Court  of  Common  Law;  and,  as  now, 
can  be  expressly  given  by  an  English  decree  for 
"  damages "  under  the  very  excellent  statute.  Lord 
Cairn's  Act  (21  &  22  Vic,  c.  27). 

.The  very  recent  case  of  DeVitre  v.  Betts  (g),  fully 
confirms  and  establishes  this  view  of  the  plaintiffs' 
equity  in  this  suit,  and  that  my  decree  is,  in  all  its 
terms,  exactly  correct,  both  upon  the  authorities  and 
upon  principle. 

Fourthly,  the  only  reported  authority  cited  by  the 
defendant's  counsel,  which  seems  to  me  at  all  in  his 
favour,  is  the  short  case  cited  from  an  American  author 

(a)  3  My.  &  Cr.,  428  (1838).       (d)  18  C.  B.  N.  S.,  494  (18G5). 
(6)  3  Ell.  &  Bl.,  977  (1854).       {e)  34  L.  J.  Ch.,  289  (1866). 
(c)  8  C.  B.,  N.  S.,  at  p.  185  (1860).  (/)  L.  R.  1  Eq.,  302  (1865). 
((/)  L.R.  6  H.  of  L.,  319  (1873). 
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^^^-  — (Curtis  on  Patents) — as  to  some  special  accounts  of 
GooDLKT  profits  upon  cog-wheels  annealed  by  the  defendant 
FowLBR.  there  against  a  patented  process  of  the  plaintiflFs.  This 
case  is,  however,  very  clearly  distinguishable  from  the 
present  case,  because  the  annealing  process  was  there 
a  separate  and  unconnected  process  from  the  previous 
completed  manufacture  of  the  wheel  before  it  was  put 
into  the  annealing  oven ;  while  in  all  brick  manufac- 
ture, the  whole  process  is,  in  every  kiln,  entirely  one 
and  indivisible,  commencing  only  with  the  mere  shaped 
lump  of  clay  put  into  the  kiln. 

Fifthly,  it  must  also  be  remembered  that  both  at 
law  and  in  equity  the  defendant  is  a  wrong-doer,  and 
cannot  apportion  his  tortious  manufacture  as  against 
the  plaintiffs'  clear  rights  as  patentees  in  the  mere  pay- 
ment of  a  royalty ;  but  all  such  infringers  must  pay 
the  whole  "  damage "  by  the  aggregation  of  all  the 
"  profits  "  which  the  plaintiffs  would  have  made  by  the 
sale  of  the  same  number  of  bricks  thus  tortiously 
sold  by  the  defendant  instead  of  being  sold  by  the 
plaintiffs ;  or  as  the  plaintiffs  state  in  their  bill  with  the 
proper  allegation,  all  the  profits  the  plaintiffs  have  lost 
by  the  customers  of  the  defendant. 

These  most  ecjuitable  principles  against  any  wrong- 
doer obtaining  any  "  profit  '*  by  his  tortious  acts,  have 
also  been  recently  maintained  by  this  Full  Court  by 
our  most  carefully  considered  decree  in  Dibbs  v.  Brown. 
Lastly,  it  must  be  observed  that  as  the  verdict  of  the 
jury  expressly  finds  that  the  defendant  has  infringQd 
all  the  improvements  specified  in  the  plaintiffs'  letters 
of  registration,  they  are  clearly  entitled  to  all  the  profits 
made  by  the  defendant  from  the  first  putting  into 
such  compartment  of  the  kiln,  of  every  barrow  load  of 
merely  shaped  moulded  lumps  of  clay,  until  by  the 
application  of  all  patented  processes  in  their  entirety, 
the  bricks  are  taken  out  for  Side,  Rud  for  "profits"  and 
use  when  perfectly  baked  in  the  defendant's  unlawful 
kiln. 

I  have  only  further  to  remark  that  if,  during  the 
account,  any  special  matter  should  be  brought  before 
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the  Master,  the  ordinary  power  for  the  Master  to  state         ^876. 
any  cireuiustanees  specially  "  as  he  may  think  right,"      Goodlbt 
which,  however,  need  never  be  inserted  in  any  decree,      Fowlkk. 
will  be  quite  sufficient  to  meet  any  additional  matter 
if  such  should  arise,  or  be  capable  of  proof. 

For  these  reasons  I  am  quite  clear  that  the  petition 
of  appeal  must  be  dismissed  and  with  costs. 

Faucett,  J.  In  this  case  two  courses  were  open  to 
the  plaintiffs,  either  to  ask  for  an  account  of  the  profits 
derived  by  the.  defendant  from  his  infringement  of  the 
plaintiffs'  patent,  or  to  claim  damages  for  the  loss  they 
sustained  by  such  infringement.  Since  the  decision  of 
the  House  of  Lords  in  Neilson  v.  Belts  (a),  followed  by 
DeVitre  v.  Betts  (6),  it  is  clear  that  the  plaintiffs  can- 
not at  the  same  time  have  relief  in  both  forms.  The 
same  principle  had  been  previously  laid  down  by  the 
Queen's  Bench  in  Vidi  v.  Smith  (c),  where  in  the 
course  of  his  judgment  Lord  Campbell  says : — *'  The 
plaintiff  ought  not  to  be  allowed  to  seek  substantial 
damages  and  an  account  of  profits  conjointly." 

In  this  case  the  plaintiffs  have  asked  for  an  account 
of  profits ;  and,  as  only  an  account  of  profits  has  been 
directed,  the  only  question  is  whether  the  decree  has 
gone  too  far  in  directing  an  account  to  be  taken  of  the 
profits  derived  from  the  sale  of  bricks  manufactured 
by  the  defendant  in  the  kiln  erected  by  him  at  Cam- 
perdown. 

Now  the  profits  made  by  the  defendant  from  the 
use  and  exercise  of  the  kiln  constructed  by  him 
according  to  the  invention  mentioned  in  the  letters  of 
registration,  and  from  the  use  and  exercise  of  all  the 
improvements  in  kilns  or  ovens  specified  and  claimed 
in  and  by  the  said  letters  of  registration,  would  appear 
to  include  all  the  profits  made  by  the  defendant  from 
his  infringement  of  the  plaintiffs'  patent — they  would 
include,  therefore,  the  profits  made  by  the  defendant 
from  the  sale  of  bricks  mcmufactured  by  him  at  the 

(a)  L.  R.  5  H.  L.  1.  (6)  L.  R.  6  H.  L.  319. 

(c)  3  £.  &  B.  969. 
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1876.  kiln  at  Camperdown  so  far  as  such  profits  were  owing 
GooDLKT  to  his  infringement  of  the  patent.  But  there  may  be 
Fowler,  profits  derived  from  the  sale  of  the  article  manufac- 
tured which  are  not  in  any  way  attributable  to  the 
use  of  the  invention.  If  there  be  such  profits,  the 
owner  is  not,  in  my  opinion,  entitled  to  them.  If,  for 
instance,  the  invention  facilitates  or  improves  only  in 
part  the  manufacture  of  an  article,  why — in  a  suit  of 
this  kind  where  the  defendant,  although  infringing  the 
plaintiffs'  rights,  is  treated  only  as  a  trustee — should 
the  owner  of  such  invention  get  the  profits  derived,  it 
may  be  from  improvements  in  another  part  of  the 
manufacture  ?  Even  as  damages  such  profits  could 
hardly  be  taken  into  consideration. 

It  rests  with  the  Master  to  separate  and  distinguish 
the  profits  made  by  the  defendant  by  means  of  his 
infringement  of  the  plaintiffs'  patent  from  those 
derived  by  him  from  other  sources.  In  Crosley  v. 
Tke  Derby  Oaslight  Co.  (a),  Lord  Cottenhain,  L.C., 
says :  "  To  ascertain  the  profits  created  by  the  applica- 
tion of  particular  means,  and,  for  that  purpose,  to  refer 
a  just  proportion  of  the  profits  made  to  some  only  of 
the  agents  employed,  may  involve  questions  of  the 
greatest  nicety,  but  such  is  the  duty  which  the  decree 
has  imposed  upon  the  Master.  A  similar  duty  was  im- 
posed and  similar  difficulties  were  experienced  inBrown 
V.  De  Tastet  (6).  There  the  object  was  to  ascertain  the 
profits  made  by  the  use  of  a  particular  portion  of  the 
capital  employed;  here,  by  the  application  of  a  par- 
ticular part  of  the  machinery  used."  Similar  observa- 
tions were  made  by  the  Master  of  the  Rolls  in  Matliers 
V.  &reen  (c).  These  observations  appear  to  me  to  be 
applicable  to  the  present  case.  Here,  also,  the  inven- 
tion, which  is  the  plaintiffs'  own,  is  for  the  improve- 
ment of  a  particular  process  in  the  making — that 
is,  of  a  particular  part  of  the  manufacture.  If,  how- 
ever, the  profits  derived  from  the  sale  of  the  article 
manufactured    are,    by   the    defendant's  conduct,  so 


(a)  3  Myl.  &  Cr.  434.  (6)  Jac.  286. 

{c)  34  Beav.  170. 
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mixed  up,  so  blended  together,  that  those  attributable         ^876. 
to  the  use  of  the  plaintiffs'  patent  cannot  be  separated      Goodlbt 
or  distinguished  from  the  profits  otherwise  made,  or       Fowlbb. 
the  latter  are  so  small  in  proportion  that  no  apportion- 
ment can  be  made,  that  may  be  a  reason  why  the 
Master  should  allow  the  whole  of  such  profits,  it  would 
certainly  be  a  ground  for  restraining  by  injunction  not 
only  the  use  of  the  invention  protected  by  the  patent, 
but  also  the  sale  of  articles  manufactured. 

In  Vidi  V.  Smith  (a),  a  patent  for  making  metallic 
barometers  according  to  a  certain  principle  was 
infringed.  The  order  as  drawn  up  was  that  an 
accoimt  be  kept  by  the  defendants  of  all  such 
barometers  as  they  shall  sell  upon  the  principle 
alleged  by  plaintiff  to  be  an  infringement  of  the 
plaintiffs  patent  and  of  the  profits  made  therefrom 
until  such  further  order,  &c.  In  this  case  the  instru- 
ment would  seem  to  have  been  entirely  constructed 
according  to  the  plaintiffs'  patent.  At  all  events,  the 
order  made  would  enable  the  Court  or  the  Master 
afterwards  to  ascertain  the  profits  made  by  the 
infringement. 

In  Holland  v.  Fox  (6),  the  patent  was  for  certain 
improvements  in  manufacturing  umbrellas.  The  order 
as  drawn  up  was,  "  That  one  of  the  Masters  of  this 
Court  do  take  an  account  of  all  profits  made  by  the 
defendant  by  means  of  the  infringement  of  the  plain- 
tiffs patent,  and  that  the  said  defendant  do  pay  to  the 
plaintiff  the  amount  of  such  profits,"  &a 

In  Walton  v.  Lavater  (c),  the  infringement  was 
that  the  defendant  made,  and  caused  to  be  made,  pegs, 
brackets,  and  similar  articles,  according  to  and  in 
imitation  of  the  invention  comprised  in  the  letters- 
patent.  The  order  was  similar  to  that  in  the  last  case, 
viz.,  "  That  one  of  the  Masters  of  this  Court  do  take  an 
account  of  all  profits  made  by  the  defendant  by  means 
of  the  infringement  of  the  letters-patent  ...  in 
respect  of  the  brackets  and  pegs  such  as  given  in 
evidence  upon   the   trial  of   this  cause,  or  described 


(a)  3  E.  &  B.  969.  {b)  3  E.  A  B.  977. 

(r)  8  C.B.  N.S.  162. 
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^^^'  in  the  specification  of  the  said  patent,  and  that  the 
GooDLBT  defendant  do  pay  to  the  said  plaintiff  the  amount  of 
Fowler.  such  profits  so  to  be  ascertained  as  aforesaid."  This 
rule  was  subsequently  amended,  without  opposition, 
by  substituting  for  the  words  "  all  profits  made  by  the 
defendant,"  the  words  "  all  profits  of  which  the  plaintiff 
has  been  deprived" — that  is,  giving  an  account  of 
damages — an  alteration  that  does  not  affect  the  present 
question. 

In  Ehoood  v.  Chinsty  (a),  the  infringement  being  in 
respect  of  the  manufacture  of  hats  and  helmets,  in 
violation  of  the  plaintiff's  patent,  the  order  was  in 
similar  terms,  viz. : — "  That  one  of  the  Masters  do  take 
an  account  of  all  profits  actually  made  by  the  defendant 
by  means  of  the  infringement  of  the  plaintiffs'  patent, 
&c.,  and  that  the  defendants  do  pay  to  the  plaintiffs 
the  amount  of  such  profits." 

While  the  general  terms,  "  All  profits  actually  made 
by  means  of  the  infringement  of  the  patent,"  will  thus 
include  the  profits  made  by  the  sale  of  the  article,  so 
far  as  such  profits  arise  from  the  infringement,  I  see 
no  objection  to  specifying  in  the  decree  the  several 
accounts  to  be  taken  by  the  Master,  provided  that  the 
plaintiffs  do  not  get  more  than  they  are  entitled  to, 
and  do  not  get  the  same  profits  twice ;  and  as  an 
account  of  the  sales  of  the  bricks  manufactured  by  the 
defendant  will  be  most  material  for  the  purpose  of 
ascertaining  the  profits  made  by  the  defendant,  by 
means  of  his  infringement,  such  sales  being  in  fact  the 
chief,  if  not  the  only  source  of  such  profits,  I  think 
that  that  part  of  the  decree  should  be  retained,  which 
directs  an  account  to  be  taken  of  the  profits  of  the 
sales  of  bricks  manufactured  by  the  defendant  at  the 
kiln  erected  by  him  at  Camperdown,  but  that  the 
account  should  be  limited  to  such  profits  as  have  arisen 
from  the  use  and  exercise  of  the  said  invention  and 
the  said  improvements.  To  go  beyond  this  would,  I 
think,  be  giving  something  like  damages. 

Appeal  upheld. 

(a)  18  C.  B.  N.  S.  494. 
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Maddock  and  Others  v.  Barnett  (a). 

Wi/l — Comfnirfion—Sale  of  real  estale  for  payment  of  arrears  of  ,q-c 

annuity — Practice — Power  of  Court  to  declare  rigktn  of  partien^ ."   — 

where  partiea  interested  not  before  the  Court,  December  20, 

The  testator,  after  bequests  of  annuities  aod  legacies,  bequeathed  1877. 

to  his  wife  C.  £500  a  year  for  her  life  ;  "  also,  I  give  her  absolutely  March  24. 
all  my  household  furniture,  pictures,  books  and  household  efifects, 
jewellery,  plate,  the  residue  of  income  to  be  invested  for  the  benefit 
of  my  daughter  A.,  my  son  B,,  and  all  other  children  that  my  wife 
G.  may  bear  me."  A  bill  filed  by  A.,  B.,  C,  and  C,*s  second 
husband  against  a  trustee  praying,  inter  alxa,  for  a  declaration  of  the 
rights  of  the  plaintiffis,  and  that  the  real  estate  might  be  sold  and 
applied  in  payment  of  the  annuities,  was  dismissed  by  the  Primary 
Judge. 

Held,  on  appeal,  that  the  Coui*t  had  no  power  to  decree  a  sale  of 
any  portion  of  the  real  estate  to  pay  the  arrears  of  the  annuities  (6). 

Held^  also  {per  Martin,  C.J.,  and  Manning ,  J.;  Hargrave,  J., 
dinsenliente),  that  the  Court  had  power  under  the  Equity  Practice 
Act  (17  Vic,  No.  7)  {c)  to  make  the  declaration  asked,  although  some 
of  the  parties  interested  were  not  parties  to  the  suit ;  and  it  was 
declared  that  the  testator  did  not  die  intestate  as  to  his  real  estate, 
but  the  same  passed  by  his  will  to  his  children  A.  and  B.  in  fee, 
although  by  express  words  there  was  no  devise  of  the  real  estate, 
still  inasmuch  as  the  income  derived  from  the  land  was  given  to  A, 
and  B,,  the  land  itself  passed  to  them. 

rilHIS  was  an  appeal  from  the  decree  of  the  Privutry 
Jvdge  in  Equity,  dismissing  the  bill  with  costs. 
The  facts  of  this  case  fully  appear  in  the  judgment 
of  Sir  Janies  Martin,  C.J. 

Owen  appeared  for  the  appellants  (the  plaintiffs), 
and  referred  to  Jarnian  on  Wills  (3rd  Ed.),  Vol.  I. 
756  (d);  Parker  v.  Plummer  (e);  South  v.  Alleiene  (/); 
Doe  d,  Oolden  v.  Lakeman  (g) ;  Plenty  v.  West  (h) ; 
Greville  v.  Brovme  (i), 

(a)  Before  Sir  James  Martin,  C.J.,  Ha/rgrave,  J.,  and  Sir  William 
Manning,  J. 

(6)  See  now  54  Vic,  No.  26  (Probate  Act  of  1890). 
(f)  Repealed  by  44  Vic,  No.  18. 
{d)  4th  Ed.,  Vol  I.,  797.  (o)  2  B.  &  Ad.  42. 

(c)  Cro.  El.  190.  (h)  6  C.B.  201. 

(/)  Salk.  228.  (»)  7  H.L.  689. 
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1876.  Davis    and    Donovan,    for    the    respondent   (the 

Maddock     defendant),  cited :    Baker  v.  Baker  (a) ;   MicheU  v. 
Barnett.      Teuton    (6);     Clifford    v.   Arundell    (c);    MiUer  v. 
Hvddie8tone{d), 

Sir  James  Martin,  C.J.  In  this  ease  the  plaintiffs 
are  Charles  Rokeby  Scott  Maddock,  Celia  Maddock  his 
wife  (formerly  Celia  Moore),  and  her  two  children 
Wilftelmina  Gosling  Moore,  and  WiUiam  Gosling 
Moore,  infants  suing  by  their  next  friend.  The  defen- 
dant is  John  Barnett 

On  the  3rd  October,  1870,  William  Gosling  Moore 
made  and  executed  his  last  will  in  the  following 
terms : — 

"This  is  the  last  will  of  me,  William  Gosling 
Moore,  of  the  city  of  Sydney,  in  the  colony  of  New 
South  Wales,  landowner:  I  bequeath  to  my  sister, 
Helen  Moore,  spinster,  thirty-nine  pounds  a  year,  to  be 
paid  weekly  during  her  life.  I  bequeath  to  Alfred 
Heni'y  Moore,  son  of  my  eldest  brother,  John  George 
Moore,  seven  hundred  pounds,  and  I  bequeath  to  Mrs. 
Stenhouse,  wife  of  my  friend  Nicol  Drysdale  Sten- 
house,  Esq.,  three  hundred  pounds.  I  bequeath  to  my 
adopted  son  Edward  Samuel  Fanner  Moore,  now 
residing  at  No.  17  Clement's  Inn,  London,  five  hundred 
pounds  a  year  for  his  life,  and  should  he  marry,  then 
to  his  wife  for  her  life,  and  should  his  wife  bear  him 
children,  then  the  said  sum  of  five  hundred  a  year  to 
the  child  or  children  to  share  alike.  I  bequeath  to  my 
wife,  Celia  Moore,  five  hundred  (£500)  a  year  for  her 
life;  also,  I  give  her  absolutely  all  my  household 
furniture,  pictures,  books,  and  household  efiects,  jewel- 
lery, plate,  the  residue  of  income  to  be  invested  fcr 
the  benefit  of  my  daughter  Wilhelmina  Gosling 
Moore,  my  son  William  Gosling  Moore,  and  all  other 
children  that  my  wife  Celia  Moore  may  bear  me.  I 
appoint  my  friend  Nicol  Drysdale  Stenhouse,  of 
Sydney,  aforesaid,  Esq.,  and  John  Barnett,  of  Sydney, 

(a)  6  Hare,  269 ;  6  H.L.  616.      ( c)  27  Beav.  209;  1  DeG.  F.  &  J.  307. 
(&)  L.R.  20  Eq.  269.  (rf)  3  Mac.  &  G.  513. 
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landowner,  of   Flora  Terrace,   Sydney,   trustees  and         1876. 
executors  of  this  my  will.     I  revoke  all  former  wills      Maddogk 
and  codicils." 

The  testator  .died  on  the  2nd  November,  1870,  and 
Mr.  Stenhouse,  one  of  the  trustees  named  in  his  will, 
died  on  the  18th  February,  1873.  On  the  15th 
January,  1874,  the  testator's  \vidow  (who,  in  February, 
1872, intermarried  w'lthCharles  Rokeby  Scott  Maddock\ 
was  duly  appointed  trustee  in  Mr.  Stenhovsea  place. 
Helen  Moore,  the  testator's  sister,  died  in  the  year 
1871,  the  whole  of  her  annuity  under  the  will  having 
been  paid  down  to  the  time  of  her  death.  All  the 
testator's  debts  and  the  legacies  to  Mrs.  Stenhouse  and 
to  Alfred  Henry  Moore  were  paid  out  of  the  testator's 
personal  estate.  The  income  of  the  real  estate,  the 
only  portion  of  the  testator's  estate  now  left,  has 
become  insufficient  to  pay  the  annuities. 

All  these  matters  are  set  forth  in  the  plaintiffs'  bill. 
They  further  allege  that  the  defendant,  without  the 
concurrence  of  his  co-trustee  Mrs.  Maddock,  agreed 
with  one  of  the  tenants  of  the  estate  for  an  extension 
of  his  lease,  and  endeavoured,  by  a  false  representa- 
tion, to  induce  her  to  give  her  consent  to  such  extension, 
and  offered  a  bribe  to  her  husband  to  influence  her 
in  the  matter. 

The  bill  then  prayed  that  the  trusts  of  the  will 
might  be  carried  out  under  the  direction  of  the  Court 
— that  the  rights  of  the  plaintiffs  might  be  declared — 
that  the  real  estate,  or  an  adequate  portion  of  it,  might 
be  sold  and  applied  in  payment  of  the  annuities — and 
that  the  defendant  might  be  removed  from  being 
trustee. 

On  the  case  coming  on  for  hearing  before  the 
Primary  Judge,  his  Honour  dismissed  the  bill  with 
costs,  and  the  present  appeal  is  for  the  reversal  of  that 
decree. 

In  support  of  the  application  to  remove  the  defen- 
dant from  his  trusteeship,  there  was  evidence  tending 
to  show  that  for  the  purpose  of  depreciating  the  house 
in  respect  of  which  he  wanted  his  co-trustee  to  join 
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^^76.  him  in  granting  the  renewed  lease,  he  represented  that 
Maddook  a  letter  which  he  had  received  in  reference  to  the 
Baknett.  probability  of  the  railway  being  extended  to  the 
neighbourhood  of  that  house  was  written  by  the 
Colonial  Secretary,  when  in  point  of  fact  it  was  written 
by  someone  else.  It  was  further  sworn  that  he  had 
offered  the  plaintiff,  Charles  Rokeby  Scott  MaddockyihQ 
half  of  a  sum  of  £20,  which  he  was  to  receive  from 
the  tenant  on  the  renewed  lease  being  executed, 
provided  he  could  obtain  his  wife's  consent  to  the 
renewal.  After  a  careful  consideration  of  this  evi- 
dence, coupled  with  the  defendant's  denial,  I  have 
arrived  at  the  conclusion  that  this  part  of  the  plaintiffs' 
cage  has  not  been  made  out  so  as  to  warrant  the 
defendant's  removal,  and  I  therefore  think  his  Honour 
rightly  decided  this  point  in  his  favour. 

With  respect  to  that  part  of  the  plaintiffs'  prayer 
that  their  rights  under  the  will  may  be  declared,  I  am 
of  opinion  that  it  ought  to  be  complied  with.  The 
will  is  very  badly  drawn,  probably  by  the  testator 
himself,  and  without  an  authoritative  declaration  by 
the  Court,  its  meaning  might  not  with  sufficient 
certainty  be  possible  to  determine. 

The  Equity  Practice  Act  (17  Vic,  No.  7)  provides 
for  cases  of  this  description,  and  empowers  the  Court 
t6  declare  rights  as  asked  for  in  this  case,  and  that  too 
where  some  of  the  persons  interested  are  not  parties 
to  the  suit.  The  testator's  adopted  son  Edward 
Samuel  Farrier  Moore  is  not  before  the  Court,  and  it 
does  not  appear  by  the  evidence  whether  he  is  married 
or  has  any  children.  Should  there  be  any  such 
children  now  or  hereafter,  they  will  have  the  oppor- 
tunity to  come  in  and  contest  the  propriety  of  any 
declaration  which  may  now  be  made  in  their  absence 
so  far  as  it  may  affect  them.  It  is  plain  that  the 
testator's  widow  has  under  the  will  only  an  annuity  of 
£500  for  her  life,  and  that  a  like  amount  is  given  to 
the  adopted  son  for  his  life,  and  to  his  wife  should  she 
survive  him.  The  testator,  after  this  last  bequest, 
adds    the   words   "and    should    his  wife   bear    him 


L 


Digitized  by 


Google 


V, 

Baknjrt. 


OASES   IN  EQUITY.  513 

children,  then  the  said  sum  of  £500  a  year  to  the  1876. 
child  or  children  to  share  alike."  It  may  have  to  be  Maddogk 
decided  hereafter,  when  thesechildren (should  there  ever 
be  any  such  children)  are  before  the  Court,  what  is  to  be 
the  duration  of  this  annuity  thus  bequeathed  to  them. 
That  it  does  not  involve  a  devise  of  any  portion  of 
the  real  estate  to  them  is  obvious  enough.  By  express 
words  there  is  no  devise  of  the  real  estate  at  all  by  the 
testator,  and  the  question  arises  whether  as  to  that 
estate,  subject  to  the  annuities,  he  did  not  die  intestate. 
I  am  of  opinion  that  there  is  in  this  case  no  such 
intestacy.  After  bequeathing  the  legacies  and  annui- 
ties and  certain  specified  personal  property,  the 
testator  said,  "  The  residue  of  income  to  be  invested 
for  the  benefit  of  my  daughter  Wilhelmina  Gosling 
Moore,  my  son  William  Gosling M  oore,  and  all  other 
children  that  my  wife  Cdia  Moore  may  bear  me." 

In  accordance  with  the  principle  established  by 
numerous  cases,  that  where  the  income  derived  from 
land  is  given  by  a  will  to  anyone,  the  land  itself  also 
thereby  passes  to  the  devisee,  it  is  icfear  that  the 
testator's  two  children  are  the  devisees  in  fee  of  his 
real  estate.  "It  is  an  established  rule,"  says  Lord 
Tenterden  in  Doe  d.  Golden  v.  Lakeman  (a),  "  that  a 
devise  of  the  rents  and  profits  is  a  devise  of  the  land." 
Thus  in  Plenty  v.  West  (6),  where  there  was  a  direction 
by  the  testator  that  certain  "  annual  rents  and  profits" 
should  be  paid  to  the  children  of  a  particular  person, 
or  that  that  person  should  be  permitted  to  receive 
"  the  annual  rents,  issues,  and  profits  for  the  use  and 
maintenance,  education  and  putting  forth  in  the  world 
of  all  his  said  children  until  their  arrival  at  the  age  of 
twenty-one  years,"  it  was  held  that  these  words  were 
suflBcient  to  vest  in  the  children  an  estate  in  fee  as 
joint  tenants.  I  think  that  is  the  case  here  also, 
although  the  testator's  real  estate  is  not  mentioned, 
because  the  words  "  residue  of  income  "  must  include 
the  income  from  the  land.  The  statement  that  the 
"residue  of  income"  is  to  be  "invested"  for  the  benefit 


(o)  2  B.  A  Ad.  42.  (6)  6  C.B.  201. 
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^376.  of  the  children  is  equivalent  to  a  direction  that  such 
Maddock  income  is  to  be  applied  for  their  benefit,  whether  they 
Barnett.  were  to  receive  it  directly  as  rent  or  indirectly  as 
interest  on  rents  invested,  in  either  case  the  whole 
income  of  the  property  was  to  be  theirs.  They  were 
to  have  the  full  ultimate  beneficial  interest  in  it,  and 
that  is  sufficient  to  give  them  the  fee  simple.  Such 
must  plainly  have  been  the  intention  of  their  father, 
who,  after  providing  for  his  sister,  his  adopted  son,  and 
his  widow,  disposes  of  the  residue  of  his  income  to 
them.  I  am,  therefore,  clearly  of  opinion  that  there 
ought  to  be  a  declaration  of  their  rights  to  this  effect 
in  this  suit. 

I  think  we  have  no  power  to  decree  the  sale  of  any 
portion  of  the  estate  for  the  purpose  of  paying  the 
arrears  of  the  annuities.  These  annuities  do  not 
appear  to  me  to  involve  in  any  way  a  charge  upon  the 
corpus  of  the  real  estate.  It  is  obvious  that  the 
testator  contemplated  that  the  income  of  that  estate 
would  be  sufficient  to  pay  those  annuities  in  full,  and 
leave  a  surplus,  for  he  directs  the  investment  for  his 
children  of  the  residue  of  that  surplus — that  is  to  say, 
of  the  residue  of  income.  He  never  contemplated 
that  there  would  be  a  deficiency,  and  cannot  have 
intended  tlierefore  that,  in  the  event  of  a  deficiency, 
the  corpus  of  the  property  was  to  be  disposed  of  for 
the  benefit  of  the  annuitants,  and  to  the  prejudice 
and  perhaps  entire  disinherison  of  his  children. 
Under  these  circumstances,  the  annuitants  have  no 
right  to  ask  for  a  sale  of  any  portion  of  the  real 
estate. 

I  am  of  opinion,  however,  that  a  sale  of  the  Wool- 
pack  Inn,  and  a  reinvestment  of  the  money,  would  be 
beneficial  to  all  parties  interested  in  the  estate.  The 
income  at  present  derived  from  that  property  is  not, 
according  to  the  evidence,  commensurate  with  its 
value,  and  an  application  may  very  properly  be  made 
to  the  Legislature  to  authorise  a  sale  which,  without 
such  sanction,  cannot  be  had.  As  the  annuitants  at 
present  are  not  able  to  obtain  full  payment  out  of  the 
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income  of  the  estate,  they  can  be  paid  ratably  only.  ^^^' 
How  far,  in  the  event  o£  the  rents  and  profits  being  Maddock 
increased,  either  by  a  sale  and  re-investment  under  Barvkit. 
Parliamentary  sanction  or  otherwise,  they  may  have  a 
claim  to  be  paid  the  arrears  of  their  annuities,  it  is 
not  now  necessary  to  determine.  Upon  the  whole,  I 
am  of  opinion  that  the  decree  of  his  Honour  the 
Prvmary  Judge  dismissing  this  suit  with  costs  should 
be  set  aside;  that  it  should  be  declared  that  the 
testator's  two  children  take  his  real  estate  in  fee 
simple  as  joint  tenants,  subject  to  the  full  or  ratable 
payment,  as  the  case  may  be,  of  the  annuities  be- 
queathed in  the  will  out  of  income  only,  and  that  the 
costs  of  all  parties,  both  here  and  in  the  Coui-t  below, 
be  paid  out  of  the  estate.  Leave  will  be  reserved  to 
all  parties  to  apply  to  the  Court  for  the  purpose  of 
administration  or  otherwise,  as  occasion  may  require, 
or  as  they  may  be  advised. 

Hargrave,  J.  In  this  case  the  plaintiffs,  Mr.  and 
Mrs.  Maddock,  are  entitled  in  right  of  Mrs.  Maddock  to 
an  annuity  of  £500  a  year  for  her  life  under  the  will 
of  her  former  husband,  Mr.  W,  G.  Moore,  who  died  in 
1870.  The  other  two  plaintiffs,  Wiihelmina  Gosling 
Moo^^e  and  WUliaTn  Gosling  Moore,  are  infants,  but 
will  be  entitled  to  **the  residue  of  the  testator's  income 
to  be  invested  for  their  benefit." 

The  bill  is  filed  against  Mr.  John  Bamett  as  sole 
defendant,  to  remove  him  from  his  trusteeship  under 
this  will  and  to  appoint  a  new  trustee  in  his  place  on 
various  groimds,  such  as  that  he  had  appointed  some 
relation  of  his  as  agent  for  collecting  small  rents  and 
allowed  him  £5  per  cent,  for  commission ;  that  he  had 
said  that  £10  ought  to  be  paid  by  a  lessee  on  obtaining 
a  renewal  of  lease ;  that  he  had  charged  Mrs.  Maddock 
£5  per  cent,  by  way  of  discounting  her  half-yearly 
payments  on  paying  such  moneys  out  of  his  own 
pocket  before  becoming  due  under  the  will;  and  lastly 
that  he  had  been  offered  a  £50-note  on  an  abortive 
attempt  to  sell  the  Woolpack  Inn,  part  of  the  trust 
estate,  which  note,  however,  he  "did  not  accept," 


Digitized  by 


Google   


616  SUPREME  COURT  REPORTS. 

1876.         .    The  evidence  upon  these  allegations  from  twelve 

Maddock  witnesses,  besides  documents,  occupied  no  less  than  six 
Bai«1ett.  ^^y^  ^^  *^^®  Master's  Office,  between  the  24th  March 
and  27th  April,  but  was  wholly  insufficient  to  establish 
the  slightest  misconduct  or  default  in  Mr.  Barnett ;  in 
fact,  more  frivolous  and  ridiculous  evidence  I  never 
before  heard  in  any  equity  suit. 

I  therefore  dismissed  the  bill,  with  costs,  upon  the 
healing  before  me  as  Pt^vmary  Judge  on  the  31st  May, 
1876,  so  far  as  the  suit  sought  to  remove  Mr.  Barnett 
from  this  trusteeship,  and  the  Full  Court,  after  hearing 
the  counsel  upon  this  appeal  and  considering  the  evi- 
dence, concurred  in  my  view  of  Mr.  Barnett' 8  integrity 
and  character,  and  stopped  Mr.  Davis,  his  coimsel, 
upon  this  head. 

But  then  it  was  contended  before  me  as  Priviary 
J  (judge  and  again  before  this  Court — (1)  that  a  decree 
of  administration  ought  to  be  made ;  (2)  and  that  the 
property  ought  to  be  sold  to  meet  some  slight  arrears 
of  the  annuity  from  change  in  the  value  of  the 
testator  s  property ;  and  (3)  that  some  declaration  of 
construction  ought  to  be  made  upon  the  will  itself. 

First,  as  to  an  administration  decree,  the  testator  s 
debts  and  legacies  are  stated  in  the  bill  to  have  been 
long  since  paid,  and  there  is  no  ground  for  any  such 
decree;  nor  has  the  plaintiff  established  any  collateral 
right  for  any  amount  which  could  be  only  of  her  own 
receipts  of  the  annuity ;  nor  are  there  any  other 
matters  capable  of  being  accounted  for  or  inquired 
into  by  a  Court  of  equity  upon  the  allegations  of  this 
bill. 

Secondly,  as  to  selling  the  property  in  order  to  keep 
up  the  annuities  at  their  full  amount,  this  Court  cannot 
do  any  such  thing  any  more  than  the  trustee  of  the 
will,  there  being  no  power  of  sale  nor  general  devise 
to  the  trustee,  nor  do  I  think  that  the  Legislature  will 
create  any  Parliamentary  title  for  any  purchaser  in 
such  a  case  as  this,  unless  all  parties  beneficially 
interested,  or  to  become  interested,  are  adults  and  also 
consent  to  such  Parliamentary  will  making.    Mr.  and 
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Mrs.  Haddock  and  the  other  annuitants,  like  other         ^^Q« 
people,  must  submit  to  the  deterioration  of  Sydney      Maddook 
house  property,  and  certainly  the  costs  of  such  pro-      Barnktt. 
posed  sale  and  Act  of  Parliament  would  far  exceed 
any  pecuniary  advantage  to  Mr.  and  Mrs.  Maddock. 

Thirdly,  this  Court  cannot  declare  the  construction 
of  any  part  of  the  will  behind  the  back  of  the  other 
parties  interested  in  such  construction,  unless  there  be 
some  unavoidable  necessity  to  do  so  ;  and  then  usually 
the  only  proper  way  is  for  the  parties  interested,  or 
the  trustee,  to  file  a  special  case  under  16  Vic.  No.  3, 
which  special  case  I  should  have  directed  to  be  served 
on  all  the  proper  parties  interested  in  the  point  to  be 
decided  or  affected  by  the  portion  of  the  will  to  be 
construed,  if  the  point  as  to  "the  residue"  if  any 
should  hereafter  arise,  or  the  point  be  properly  brought 
before  the  Court  after  Mrs.  Maddock's  death. 

These  three  suggestions  for  me  to  retain  the  bill  in 
Court  were  fully  considered  by  me  as  PHmary  Judge 
and  were  obviously  pressed  upon  the  Court  after  the 
failure  of  the  bill  to  remove  Mr.  Bamett  from  his 
trusteeship  only  in  order  to  save  the  costs  of  the  suit; 
but  as  the  plaintiffs  have  chosen  to  bring  on  this  suit 
for  hearing  without  having  made  the  other  annuitant 
for  £500  a  year,  Mr.  E.  S.  F.  Moore,  the  testator's 
adopted  son,  of  Clement's  Inn,  London,  who  is  out  of 
the  jurisdiction,  a  party  to  the  suit  and  without  having 
established  any  right  to  the  slightest  equitable  relief 
or  inquiries  in  this  Court  upon  any  of  the  grounds 
taken  in  the  bill  or  argued  at  the  Bar,  it  is  plain  that 
the  plaintiffs  cannot  be  allowed  to  proceed  to  further 
harass  the  trustee  and  to  waste  this  property  in 
litigation. 

I  think,  also,  that  two  of  the  plaintiffs  here  are 
entitled  fco  the  protection  of  this  Court  against  the 
proposed  waste  of  their  property,  and  the  same  pro- 
tection must  also  be  extended  to  the  annuitant's 
interest  (Mr.  E.  S.  F,  Moore),  he  being  out  of  the 
jurisdiction,  according  to  the  ordinary  practice  in 
equity  in  such  matters. 
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>^7ft-  For  these  reasons,  it  is  plain  that  my  decree  dis- 

Maddock     missing  this  bill  with  costs  was  quite  right,  and  that 
Barmbtt.     ^his  appeal  ought  also  to  be  dismissed  with  costs. 

Sir  William  Manning,  J.  I  concur  generally  in 
the  judgment  of  the  Chief  Justice,  The  Court  decided, 
during  the  argument  on  the  appeal,  against  the  de- 
fendant's removal  from  the  trust,  and  therefoire  I  do 
not  now  enter  at  large  upon  that  question.  I  will 
only  say  that  I  then  yielded  to  the  opinion  of  the 
majority  of  the  Court  upon  the  grounds  as  to  which  I 
then  had,  and  still  have,  very  considerable  doubt 
Had  it  been  necessary  for  me  to  decide  upon  the  ques- 
tion, my  decision  would,  I  think,  have  been  unfavour- 
able to  Mr.  Bamett  Upon  other  points  it  was 
thought  necessary  to  reserve  our  judgment,  and  now, 
after  full  consideration,  I  am  satisfied  that  we  ought 
to  give  some  of  the  relief  asked  for  and  to  alter  the 
direction  as  to  costs. 

It  will  be  proper  first  to  dispose  of  the  preliminary 
objection  that  the  Court  could  not  grant  any  relief 
because  E.  S.  F.  Moore  is  not  a  party  to  the  suit  My 
opinion  is  clearly  that  we  possess  the  power  to  act  in 
some  respects  in  the  absence  of  that  annuitant,  care 
being,  of  course,  taken  that  our  decree  shall  not  pre- 
judice him  and  his  possible  widow  ajid  children  without 
an  opportunity  to  come  in  and  be  heard.  The  32nd 
and  40th  clauses  of  the  Equity  Procedure  Act  (17  Vic, 
No.  7)  put  this  matter  beyond  doubt  and  also  provide 
for  the  opportunity  above  mentioned ;  and  indeed 
there  will  be  no  occasion  to  rely  upon  those  enactments 
for  some  of  the  principal  reliefs  which  I  think  ought 
to  be  granted,  because  they  cannot  affect  any  interest 
but  of  the  present  parties. 

It  was  contended  for  Mrs.  Maddock  that  the 
annuities  constituted  a  charge  upon  the  corpus  of  the 
testator's  real  estate  and  that  it  was  therefore  com- 
petent to,  and  the  duty  of,  the  Couii  to  order  the  sale 
of  part  of  the  property  in  order  to  provide  for  payment 
of  the  annuities  in  full,  and  it  was  urged  that  the  sale 
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of  the  Woolpack  Inn,  for  which  £6000  had  been  offered         ^^76. 
and  which  is  now  old  and  dilapidated  and  compara-      Maddook 
tively  unproductive,  would   effect    this  object,  with      Babnbtt. 
general  advantage  also  to  the  estate. 

And  on  behalf  of  the  infant  children  it  was  con- 
tended that,  in  consequence  of  the  very  defective 
wording  of  the  will,  they  were  entitled  to  a  decision 
as  to  its  operation  in  their  regard,  and  they  claimed  a 
declaration  that  they  are  entitled  to  the  corpus  of  the 
testator's  real  estate  in  fee,  subject  only  to  the 
annuities  and  to  the  contingencies  in  relation  to  the 
annuity  commencing  with  E.  S.  F.  Mocn^e, 

On  the  first  of  these  subjects  I  have  not  been  free 
from  hesitation,  because  the  decided  cases  have  run 
upon  such  very  fine  distinctions  as  to  the  effect  in  each 
case  of  the  particular  terms  of  the  will  under  conside- 
ration in  creating,  or  not  creating,  a  charge  upon  the 
corpus  of  the  property  that  it  is  impossible  to  trust 
to  any  of  them  as  a  sure  guide  for  the  present  case. 
But  I  have  come  to  the  conclusion  that  the  annuities 
granted  by  Mr.  Moore  are  payable  out  of  income  only 
and  chiefly  on  the  following  grounds:  — 

In  the  first  place,  it  may  be  gathered  from  the  will, 
together  with  the  actual  state  of  facts  at  the  time  when 
it  was  made,  that  the  testator  considei'ed  the  annual 
produce  of  his  property  (which  even  now  engrosses 
more  than  the  annuities)  sufficient  to  pay  them  in  full 
without  resorting  to  the  corpus. 

Secondly,  it  seems  highly  improbable  that  he  should 
have  contemplated  giving  such  a  preference  to  his 
widow  and  "adopted"  son  as  might  have  the  eflFect 
sooner  or  later  of  exhausting  the  estate  to  the  disin- 
herison of  his  then  bom  children  and  of  those  "other 
children  that  his  wife  might  bear  him." 

Thirdly,  the  testator,  in  giving  an  annuity  of  £500 
to  E.  S,  F,  Moore,  and  after  him  to  his  widow  and 
children,  obviously  contemplated  a  contingent  per- 
manency which  would  be  little  compatible  with  the 
exposure  of  his  estate  to  those  annuities. 
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^^7^-  And  fourthly,  the  use  by  the  testator  of  the  expres- 

Maddock  sion  ''residue  of  income'*  in  his  devise  for  the  benefit 
Babnett.  of  those  children,  aids  the  conclusion  that  he  contem- 
plated a  surplus  income  and  intended  the  annuities  to 
be  paid  out  of  income  exclusively ;  for  I  think  those 
words  may  thus  be  accepted  as  evidence  of  the  tes- 
tator's intention^  notwithstanding  the  opinion  which  I 
shall  presently  have  to  express  that  in  another  aspect 
of  the  devise  the  words  must  be  taken  to  mean 
"residue  of  estate** 

The  annuities  being  thus  restricted  to  the  income,  it 
follows  that  we  have  no  power  under  our  law  to  order 
the  sale  of  any  portion  of  the  estate  as  prayed  in  this 
bill.  We  may  be  very  well  satisfied  as  a  matter  of 
fact  that  a  sale  would  be  beneficial  to  all  parties,  and 
in  this  case  I  am  clearly  thus  satisfied ;  but  neverthe- 
less we  can  do  no  more  than  express  this  opinion,  and 
suggest  to  the  trustees  and  parties  having  interests 
that  they  should  apply  to  Parliament  to  grant  them 
the  necessary  powers  for  sale  and  reinvestment 

Then  next,  as  to  the  effect  of  what  we  may  call  the 
residuary  devise  in  this  will.  In  terms  the  will  con- 
fines itself  to  the  gift  of  the  "  residue  of  income  "  and 
does  not  expressly  give  to  the  beneficiaries  any  direct 
"estate"  even  in  the  income.  Still  less  does  it  purport 
to  vest  the  corpus  or  fee  in  them.  Nor  is  there  even 
any  devise  to  the  trustees,  for  they  are  only  nominated 
as  trustees  without  devise  or  declaration  of  trusts. 
And  were  it  not  for  the  new  Wills  Act  there  would  be 
a  difficulty  in  assigning  to  the  beneficiaries  anything 
more  than  life  rights.  Moreover,  the  words  "  to  be 
invested  for  the  benefit  of,  &c.,''  would,  if  taken 
literally,  require  the  investment  of  all  the  direct  residue 
of  income  and  give  to  the  beneficiaries  no  more  than 
the  income  thereafter  to  arise  from  the  investments. 
Altogether  this  will  is  most  imperfectly  drawn  and 
would,  without  the  Court's  aid,  occasion  great  embar- 
rassment and  uncertainty. 

This  aid  we  ought,  I  think,  to  give  so  as  to  exclude 
the  intestacy  which  evidently  was  not  intended  by  the 
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testator  and  to  give  effect  to  such  testamentary  inten-         1876.  ^ 
tion  as  can  be  gathered  from  his  very  imperfect  Ian-      Maddock 
guage.     It  is,  I  think,  certain  in  this  case  that  full      Babnett. 
testacy  was  contemplated  by  the  testator,  and  that  he 
thought  he  had  made  his  son  and  daughter  and  "  such 
other  children  as  his  wife  might  bear  him"  residuary 
devisees  of  his  whole  beneficial  estate,  subject  only  to 
the  annuities ;  and  in  thus  intending  I  cannot  suppose 
that  he  designed  to  reduce  the  benefit  of  his  devise  to 
a  minimum  by  locking  up  the  estate  through  continual 
investments  of  the  direct   income  and    limiting  the 
beneficial  use  of  it  to  the  sub-income  therefrom,  nor 
could  the  Court  favour  an  arrangement  savouring  so 
much  of  perpetuity  m  the  way  of  accumulations.     It 
should  rather  read  the  words  "  to  be  invested  for  the 
benefit  of"  in  the  sense  of  "to  be  applied  for  the 
benefit  of"  or  "to  he  paid  to"  the  person  designated, 
as  in  the  case  of  Plenty  v.  West  (a).     By  thus  reading 
the  will,  it  will  run  thus — "  The  residue  of   income 
to  be  applied  for  the  benefit  of,  or  to  be  paid  to,  my 
daughter  and  son  and  other  children,"  and  we  shall 
thereupon  be  enabled  to  apply  authorities  which  assign  ' 
direct  estates  in  fee  to  the  beneficiaries  in  such  cases. 
Thus  there  is  the  familiar  law  which  in  the  case  of 
a  trust  to  permit  and  suffer  a  person  to  receive  the 
rents  and  profits  of  land  for  life,  gives  to  such  person 
a  direct  life   estate   in   the  land   itself.      And    more 
directly  in  point  is  the  case  of  Plenty  v.  West  (a),  where 
it  was  decided  that  a  devise  of  estates  "to  the  intent 
that  the  rents,  issues  and  profits  may  be  divided  into 
three  equal  parts,  &c.,"  with  a  direction  that  "as  to  two- 
thirds  of   the  said  rents,  issues  and  profits,  the  said 
annual  rents  and  profits"  should  " be  paid  to  all  the 
children  of  W,  West"  had  the  effect  of  giving  to  such 
children  estates  in  fee  in  two  undivided  thirds  of  the  real 
estate.      These  and  also  other  authorities,  possessing 
indeed  some  distinguishing  features,  such  as  the  late  case 
of  Court  V.  BacUand  (6),  appear  to  me  substantially 
applicable  to  the  present  case,  and  accordingly  I  think 
(a)  6  C.B.  201.  {b)  45  L.J.  Ch.  214. 


Digitized  by 


Google 


522  SUPREME  COURT   REPORTS. 

1876.        that  the  mdications  of  intention  as  already  shown, 
Maddock     taken  in  connection  with  the  authorities,  demand  the 
Barnbtt.     conclusion  that  his  will  gives  the  real  estate  in  fee  to 
these  children. 

In  this  matter  it  will  he  seen  that  the  annuitants 
have  no  concern,  inasmuch  as  the  estates  of  these 
children  will  be  subjexjt  to  the  annuities  and  to  the 
contingencies  respecting  them,  whatever  these  con- 
tingencies may  be.  The  extent  or  nature  of  those 
burthens  in  the  event  of  their  being  children  to  E.  S, 
F.  Moore  cannot  at  present  be  determined,  and  there- 
fore our  declaration  will  be  that  the  estates  of 
Wilhelmina  Gosling  Moore  and  William  0.  Moore 
are  subject  to  the  provisions  of  the  will  for  the  several 
annuities  of  £500  and  £500  without  attempting  to 
define  their  effect.  Should  the  event  adverted  to 
happen,  and  even  whilst  the  contingency  continues  to 
be  pending,  various  and  difficult  questions  may  arise 
for  decision,  but  they  can  only  be  entertained  in  the 
presence  as  parties  of  Mr.  E.  S.  F.  Moore  and  of  those 
who  may  become  interested  in  succession  to  him. 

Having  now,  in  concurrence  with  the  Chief  Justice, 
decided  that  the  fee  passes  to  the  testator's  children,  it 
becomes  a  question  whether  the  trustees  have  any  and 
what  powers  for  management  of  the  property  and 
payment  of  the  annuities  and  whether  it  may  not  be 
necessary  to  resort  to  this  Court  for  assistance  in  the 
administration  of  the  estate  under  the  first  prayer  of 
the  plaintiffs'  bill.  No  questions  of  this  sort  have  yet 
arisen  for  adjudication,  but  as  the  suit  is  to  be  retained 
for  other  purposes,  I  think  it  may  be  kept  on  foot  for 
contingent  administration  purposes  also. 

On  the  subject  of  costs,  I  agree  that  all  should  be 
paid  out  of  the  estate,  my  principal  reason  being  that 
the  necessity  for  the  suit  has  been  mainly  occasioned 
by  the  obscurity  of  the  will.  I  have  indeed  felt  some 
difficulty  in  reference  to  such  costs  as  have  arisen  out 
of  the  prayer  for  Mr.  Bamett*s  removal,  because  the 
ordinary  rule  would  cast  these  costs  upon  the  parties 
who  imsuecessfully  impeached  him.     But  in  this  case. 


Digitized  by 


Google 


Barnett. 


OASES   IN   EQUITY.  •  523 

although  I  have  yielded  to  the  opinion  of  the  majority  1S76. 
of  the  Court  in  refusing  the  strong  measure  of  removing  Maddook 
a  trustee  whom  the  testator  had  personally  selected, 
yet  I  think  that  the  evidence  showed  very  abundant 
grounds  for  making  Mr.  Barnetfs  conduct  the  subject 
of  investigation  in  the  interest  and  at  the  cost  of  the 
estate,  and  that  tlie  plaintiffs  ought  therefore  to  be 
relieved  from  the  penalty  of  costs  which  was  imposed 
upon  them  by  the  primary  decree. 

As,  however,  the  funds  for  payment  of  E.  S.  F. 
Moore  8  annuity  will  be  diminished  for  a  time  by  these 
costs,  it  should  be  added  that  it  will  be  open  to  him  to 
question  them  as  affecting  himself,  if  he  shall  see  fit  to 
appear  and  object. 

Appeal  upheld. 
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APPENDIX. 

MISCELLANEOUS   CASES 


^^^'  Ex  parte  Fitzpatrick.  (a) 

December  14. 

Way— Public  roads— Roads  (Cumberland)  Act  (13  Vic.  No.  41),  sa,  8, 
9 — Power  to  cut  doion  trees  oh  private  land — Prohibition — Costs. 

Commissioners  appointed  under  the  Roads  (Cumberland)  Act  (13 
Vic.  No.  41),  have  no  power  to  cut  down  trees  on  private  lands 
adjacent  to  roads  under  their  charge.  Such  power  is  not  to  be 
implied  from  ss.  8  and  9,  and  could  only  exist  by  virtue  of  an 
express  enactment. 

In  prohibition  and  similar  proceedings,  where  Magistrates  or  other 
public  functionaries  come  in  and  oppose,  they  ought  to  pay  the  costs 
if  they  fail. 

"PROHIBITION.  Motion  to  make  absolute  a  rule 
nisi  for  a  prohibition  against  certain  Magistrates 
in  respect  of  a  conviction  of  the  applicant  for  resisting 
an  attempt  by  employees  of  the  Commissioners  of  the 
Campbelltown  Road  Trust  to  cut  down  a  tree  on  the 
applicant's  private  land  adjoining  a  road  vested  in  the 
Commissioners  by  virtue  of  the  Roads  (Cumberland) 
Act  (13  Vic.  No.  41)  (6). 

Windeyer,  in  support  of  the  rule.  The  powers  of 
the  Commissioners  are  limited  by  ss.  8,  9,  and  10  of 
the  Act,  13  Vic.  No.  41.  Power  to  cut  down  trees  is 
not  given  expressly,  and  cannot  be  implied. 

(o)  Before  Sir  John  Dickimon,  Acting  C.J.,  and  Wise,  J. 
(6)  01.  Stat.  II.,  p.  2029. 
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Darvall,  Q.O.,  showed  cause.     The  intention  of  the         iSflO- 

Legislature  to  give  such  a  power  must  be  assumed  Ex  parte 
from  the  nature  of  the  trust,  and  from  the  provisions        zp^trick. 
contained  in  the  Act  for  its  execution. 

Sir  John  Dickinson,  Acting  C.  J.,  thought  the'ques- 
tion  a  nice  one ;  but  held  that  from  the  omission  of  all 
express  power  to  cut  down  trees,  and  from  the  provision 
as  to  the  filling  up,  &c.,  of  pits,  where  road-making 
material  had  been  "  searched  for  and  carried  away,"  the 
power  of  taking  materials  for  road  work  from  private 
property  must  be  held  to  apply  only  to  gravel  and  the 
like,  and  not  to  trees.  The  argument  of  respondent  s 
counsel  was  really  one  sustaining  the  old  doctrine 
that  provisions  not  mentioned  might  be  imported  into 
an  Act  of  Parliament,  if  they  possessed  the  same 
requisites  as  those  which  were  actually  contained  in  the 
statute  to  be  interpreted.  But  this  was  a  dangerous 
doctrine.  The  only  safe  principle  of  interpretation 
was  to  read  the  terms  actually  used  according  to 
reason  and  by  grammatical  correctness.  Upon  this 
principle  the  power  of  cutting  down  trees  must  be  held 
to  have  been  omitted  accidentally,  or  to  have  been 
deliberately  withheld. 

Wise,  J.,  thought  the  case  a  very  clear  one.  The 
claim  to  cut  down  trees  growing  on  private  lands  was 
an  extraordinary  one,  and  could  only  be  sustained  by 
express  statutory  provision.  There  was  no  such  pro- 
vision here.  As  to  costs,  in  every  case  where  Magis- 
trates, or  other  public  functionaries,  came  in  and 
opposed  applications  like  the  present,  they  ought,  as  in 
England,  to  be  made  to  pay  the  costs  if  they  failed. 

Rtde  absolute  for  a  prohibition 
with  costs  against  the  Com- 
missioners,  unless  it  should 
turn  out  that  the  application 
was  resisted  without  their 
concurrence. 
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^^^'  The  Queen  v,  Bertrand  (a)  (b). 

March  15,  16, 

*^'  Criminal  law — Appeal — Pra^tire^  Withdraioal  of  opinion  by  junior 

Judge, 

Upon  an  application  for  a  new  trial  in  a  case  of  felony,  the  Judges 
(four)  were  equally  divided  in  opinion.  The  junior  Judge  withdrew 
his  opinion  in  accordance  with  the  English  practice. 

Held,  that  it  was  competent  for  him  to  do  so  ;  but  that  it  was  a 
matter  entirely  in  his  discretion. 

li/TOTION  on  a  rule  nisi  for  a  new  trial,  or  in  arrest 
of  judgment,  in  a  case  in  which  one  prisoner 
had  been  convicted  of  murder.  The  case  was  fully- 
argued  before  four  Judges ;  two  Judges  (Hargrave 
and  Cheeke,  JJ.)  being  of  opinion  that  the  rule  should 
be  made  absolute ;  the  other  two  (Sir  Alfred  Stephen, 
C.  J.,  and  Faucett,  J.,  the  junior  Puisne  Judge)  being  of 
opinion  that  it  should  be  discharged. 

SalomoTia,  for  the  prisoner,  thereupon  contended 
that  the  junior  Judge  ought,  in  accordance  with  the 
practice  of  the  English  Courts,  to  withdraw  his  opinion 
and  so  leave  a  majority  in  favour  of  granting  a  new 
trial. 

Martin,  A.-G.  (Isaacs,  S.-G.,  with  him),  for  the 
Crown,  contended  that  the  junior  Judge  had  no  such 
right  in  order  to  bring  about  a  particular  result.  The 
reason  for  the  English  practice  was  that  the  case  might 
go  to  a  higher  tribunal  on  appeal ;  here  there  was  no 
right  of  appeal. 

(a)  Before  Sir  Alfred  Stephen,  C.J.,  Hargrave,  J.,  Cheeke^  J., 
FajiceU,  J. 

{b)  On  the  main  points  in  connection  with  this  case,  in  which  the 
Privy  Council  (reversing  the  decision  of  the  Supreme  Court  of  New 
South  Wales)  held  that  there  could  be  no  new  trial  in  felony,  sea 
L.  R.  1  P.  C.  520,  where  the  point  here  reported,  though  raised  in 
argument  before  the  Privy  Council  (see  p.  626),  was  not  referred  to 
in  the  judgment. 
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Sir  Alfred  Stephen,  C.J.    The  first  question  which        1866. 
we  are  called  upon  to  decide  is  whether  or  not  the     Thb  Qubkn 
fourth  Judge  has  the  power,  if  he  thinks  fit,  to  with-     Bertrand. 
draw  his  opinion  and  allow  judgment  to  be  entered 
according  to  the  views  of  the  majority  of  the  other 
three.     I  am  of  opinion  that  the  Judge  has  this  right; 
but  it  is  wholly  for  him  to  say  whether  or  not  he  will 
exercise  it.     All  I  can  say  further  is  that  if  the  case 
were  one  in  which  I  had  the  slightest  doubt,  I  should, 
if  so  situated,  withdraw  my  opinion. 

Hargrave  and  Cheeke,  JJ.,  concurred. 

.  Faucett,  J.  I  consider  it  is  monstrous  that  the 
responsibility  should  be  cast  upon  any  Judge  to  say 
whether  a  man  shall  be  executed  or  not.  I  entertain 
strong  doubtg  whether  any  Judge  can  legally  withdraw 
a  judicial  opinion  which  has  once  been  given,  but  after 
what  has  fallen  from  the  other  members  of  the  Court, 
I  aui  constrained  to  adopt  their  opinion  that  this 
discretion  is  vested  in  me.  Accordingly,  in  deference 
to  the  opinion  of  two  of  my  seniors,  and  as  a  matter 
of  mercy,  I  withdraw  my  opinion. 

The  Court  thereupon  made  the  rule  for  a  new  trial 
absolute  upon  the  first  ground. 
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igyg'  Re  Barnett  and  Levy  (a)  (6). 

June  7. 

Insolvency — ProoJ  of  debt — Joint  promUaory  note — Accommodaiian 
of  one  partner. 

A  debt  on  a  joint  promiaaory  note,  which  was  really  for  the 
accommodatioa  of  one  partner,  was  not  allowed  to  be  proved  agaiost 
the  joint  estate,  thoagh  afterwards  provable  (and  proved)  against 
the  separate  estate  of  the  partner  who  had  the  proceeds. 

TNSOLVENCY  APPEAL  against  a  i-uling  of  the. 
Chief  Commissioner  in  the  Insolvency  Court 
admitting  the  proof  of  a  debt  of  £395  by  the  Bank  of 
Australasia  in  the  joint  estate  of  Barnett  &  Levy^  the 
debt  having  been  incurred  as  stated  in  the  head  note. 

C.  B.  Stephen,  in  support  of  the  appeal,  cited  38  Vic. 
No.  1,  s.  2;  Reynolds  v.  Doyle  (c),  cited  in  Bylee  on 
Bills  (6th  Ed.)  p.  100 ;  Cowley  v.  Davlop  (d) ;  Snape 
V.  Gale  (e). 

Darleyy  for  the  respondent. 

Stephen  in  reply. 

Per  Curiam  (Hargrave,  J.,  dissentiente).  The 
appeal  should  be  allowed. 

Proof  against  fi'i'in  disallowed, 
Appetd  allowed  with  costs. 

(a)  Before  Sir  Jamen  Martin,  C.J.,  Hargrave,  J.,  and  Manning,  J. 
(6)  Revised  by  Mr.  Justice  DeffeU  when  Chief  Commissioner  of 
Insolvent  Estates. 

(r)  1  M .  &  G.  753.  {d)  7  T.R.  565.  (e)  7  T.R.  36. 
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Ex  parte  Gorton  (a).  1881. 

Jf ay  27. 
Justices— Justices  Act  Amendment  Act  of  1853  (17  Vic,  No,  39)  «.  11 
—Mwters  and  Servant*i  Act  (20   Vic.   No.  28) — Damages  for 
lorongful  (Usmiasal. 

Justices  have  do  power  under  the  Masters  and  Servants  Act  (20 
Vic.  No.  28)  to  award  damages  against  a  master  for  the  wrongful 
dismissal  of  his  servant. 

Where  under  s.  5  of  the  Masters  and  Servants  Act  (20  Vic.  No. 
28)  jurisdiction  is  given  to  two  Justices,  a  Police  Magistrate  may 
exercise  that  jurisdiction  by  virtue  of  s.  11  of  the  Justices  Act 
Amendment  Act  of  1853  (17  Vic.  No,  39). 

"PROHIBITION.  This  was  a  motion  to  make 
absolute  a  rule  nisi  for  a  prohibition  granted 
upon  the  following  grounds : — 1.  That  the  Justice  had 
no  jurisdiction  to  hear  the  case.  2.  That  the  order 
appears  to  have  been  made  for  damages  for  wrongful 
dismissal.  3.  That  the  Justice  had  no  power  to  amend 
the  summons  by  adding  the  words,  "And  for  damages 
sustained  by  Eliza  Murphy  by  wrongful  dismissal." 

It  appeared  that  Eliza  Murphy,  a  domestic  servant 
of  Mrs.  Oorton,  the  applicant,  had  been  dismissed  by 
her.  Eliza  Murphy  thereupon  summoned  Mrs.  Oorton 
under  the  Masters  and  Servants  Act,  s.  6,  at  the  Petty 
Sessions  for  the  payment  to  her  of  "  the  sum  of  £22 
for  work  and  labour  done  and  performed  as  hired 
servant."  The  case  came  on  before  Mr.  James  Baker, 
Police  Magistrate,  sitting  alone.  Eliza  Murphy  de- 
posed that  she  had  been  paid  up  to  the  day  of  her 
dismissal  and  that  the  £22  claimed  by  her  according 
to  the  summons  would  be  her  wages  for  the  unexpired 
part  of  the  term  of  service  which  had  been  agreed 
upon.  The  engagement  had  been  for  six  months  at  £1 
per  week,  and  she  had  been  dismissed  at  the  end  of 
four  weeks.    The  Police  Magistrate  thereupon  amended 

(o)  Before  Windeyery  J.,  in  Chambers. 
II— U 
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Gorton. 


iS^i'        the  summons  by  adding  the  words  "And  for  damages 
Sxparu      sustained  by  Eliza  Murphy  by  wrongful  dismissal/' 
and  made  an  order  for  the  amount  claimed. 

RogerSi  for  the  applicant  The  rule  nisi  has  not 
been  served.  Eliza  Murphy  cannot  be  found.  Search 
has  been  made  for  her,  and  she  has  been  advertised 
for. 

[WlNDEYER,  J.  I  think  sufficient  has  been  done  to 
enable  me  to  hear  the  case  on  the  merits.] 

Rogers.  Under  s.  5  of  the  Masters  and  Servants 
Act  jurisdiction  is  given  to  two  Justices.  In  this  case 
only  one  sat.  Secondly,  the  Act  gives  no  power  to 
award  damages  for  wrongful  dismissal.  It  only  gives 
jurisdiction  to  order  payment  of  wages  actually  due. 

WlNDEYER,  J.  In  this  case  the  Justice  was  the 
Police  Magistrate,  and  therefore  under  s.  11  of  17  Vic, 
No.  39,  could  do  alone  whatever  might  be  done  by  two 
Justices  sitting  in  Petty  Sessions.  The  order  was 
therefore  not  invalid  on  the  first  ground.  The  rule 
must,  however,  be  made  absolute  on  the  second  and 
third  grounds.  It  is  clear  that  the  Act  gives  no  power 
to  the  Justices  to  award  damages  for  wrongful  dis- 
missal. 

Rule  absolute  without  costs. 
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Ex  parte  DousT.  1881. 

Re  Inwood's  Caveat  (a).  June  15. 

Real  Property  Art  (28  Vic,  No.  9).  m,  81,  82,  126— Cavea/  aftti- 
certificate  i»nted, 

A  claimant  by  title  antecedent  to  issue  of  original  certificate  cannot 
lodge  a  caveat  under  s.  81. 

^UMMONS  under  s.  82  of  the  Real  Property  Act 
(26  Vict.  No.  9)  to  remove  caveat  under  8.  81 
against  dealing. 

Isaac  Doust  had  applied  to  bring  the  property  in 
question  under  the  Real  Property  Act  (26  Vic.  No.  9) 
on  April  27th,  1880.  November  4th,  1880,  was  the 
last  day  notified  for  caveats  under  s.  22  to  be  filed. 
Several  caveats  were  lodged  before  that  date,  relating 
to  various  portions  of  the  land ;  but  none  by  Intvood. 
On  April  29th,  1881,  a  certificate  of  title  was  issued  to 
Douat,  the  applicant.  On  May  16th,  1881,  Inwood 
lodged  a  caveat,  under  s.  81,  against  any  dealings  with 
part  of  the  land  comprised  in  this  certificate,  claiming 
such  part  as  his  own  by  over  20  years'  uninterrupted 
possession. 

Stephen,  for  Doust,  now  moved,  under  s.  82,  for  an 
order  that  this  caveat  be  removed. 

It  appeared  by  affidavits  on  behalf  of  the  applicant, 
that  Inwood  was  aware  of  Dousfs  claim  to  the  land, 
and  that  he  had  stated  that  he  had  no  intention  of 
lodging  a  caveat.  On  the  other  hand,  the  caveator's 
affidavits  alleged  that  he  had  never  received  any  notice 
of  Dousfs  application  to  bring  his  land  under  the  Act, 
and  denied  that  Doust  had  stated  that  he  intended  to 

(a)  Before  Windeyer,  J.,  in  chambers.  Reported  in  Digest  as  Ex 
parte  Inwood.  A  similar  ruling  bv  Windeyer,  J.,  in  chambers  was 
appealed  against  and  upheld  by  the  Full  Court :  In  re  Hay  ton  v. 
D&ba  (1884),  1  W.N.  (N.S.W.)  17. 
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1831'  bring  the  land  under  the  Act.  It  was  also  stated  by 
Inwood  that  he  had  been  in  uninterrupted  possession 
for  over  20  years. 


DonsT. 

Re  Inwood* 8 
Caykat. 


Donovan,  for  the  caveator.  After  20  years'  residence, 
we  have  had  sufficient  possession  to  satisfy  the  Statute 
of  Limitations.  Priind  facie  we  have  a  title.  This 
being  so  they  cannot  oust  us  by  getting  a  certificate  in 
this  way  behind  our  back. 

Stephen,  contra. 

WiNDEYER,  J.  This  application  ought  to  be  granted. 
The  step  taken  by  the  caveator  in  lodging  the  caveat 
has  been  erroneously  taken.  Sects.  81  and  82  do  not 
apply  to  a  case  of  this  kind.  The  caveator  should 
have  moved  the  Registrar-General  to  proceed  under 
8.  126.  A  certificate  of  title  would  be  valueless  if  the 
registered  proprietor  was  to  be  called  upon  to  defend 
his  title  under  a  caveat  like  the  present. 

Application  granted. 
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SUBJECT  MATTER  OF  CASES  REPORTED 

IN  THIS  VOLUME. 


iOEHT  (ADVAHCBB  TO)  ACT— 30  Vic,  No.  13— 
See  Criminal  Law. 


AHIMALS— ^n»77ia^  (Cruelty  to)  Act  (14  Ffc, 
A^o.  40) — A  nimcU  dying  of  utarvcUion  after  sale 
—Liability  o/sdler.]  The  defendant  was  con- 
victed under  the  Cruelty  to  Animals  Act,  14  Vic, 
No.  40,  of  ill-using  a  calf,  by  neglecting  to  pro- 
vide it  with  proper  sustenance.  It  appeared 
that  the  calf  had  been  sent  by  steamer  to  the 
defendant,  and  was  landed  on  a  wharf,  where  it 
remained  seventeen  days  without  food,  and 
died  of  8tar\''ation.  The  defence  was  that  the 
defendant  had,  immediately  after  its  being 
landed,  sold  the  calf  to  a  butcher.  Held  fffar- 
gracey  J. ,  dissentiente),  on  motion  for  a  prohibi- 
tion, that  as  the  property  in  the  calf  haa  passed 
from  the  defendant,  he  was  not  bound  to  feed  it, 
and  therefore  not  liable  under  the  Act.  Per 
Martin,  C.J.,  that,  even  if  the  property  had  not 
passed  by  the  sale,  the  defendant  would  not  be 
liable  under  the  Act,  if  he  really  believed  that 
the  property  had  passed,  and  thought  that  the 
calf  was  on  the  wharf  at  the  purchaser's  risk. 
Ex  parte  Foley 162 

2. —  Dog  Act  (Q  Will,  IV.,  No.  4),  «.  8- 
PenaJlty  and  damcujes — Amendment. 'i  Section  8 
of  the  Dog  Registration  Act  (6  Will.  IV.,  No.  4) 
provides  that  the  owner  or  keeper  of  a  dog 
which  attacks  persons  or  property  in  a  street  is 
to  be  fined  **  not  less  than  £1  .  .  .  over  and 
obove  the  amount  of  damage  sustained"  Held, 
that  this  section  gives  no  power  to  Justices  to 
award  damages.  The  meaning  of  it  is  that  the 
penalty  is  to  be  independent  of  any  proceeding 
lor  damages  that  may  exist.  Where  Justices 
awarded  damages  together  with  a  fine  the  con- 
viction was  held  to  be  bad.  The  Court,  how- 
ever, amended  the  conviction  by  striking  out 
the  adjudication  of  damages.    Ex  parte  Habt- 

MANN 206 

^'BlTRATlOV^Costs— Award  silent  as  to— 
Power  of  Court  to  send  back  award— Arbitraium 
Act  (31  Vic.,  No.  16),  8.  16.]    Where  an  action 


has  been  referred  to  arbitration,  and  the  award 
is  silent  as  to  the  costs  of  the  action,  an  appli- 
cation, that  the  Prothonotary  should  be  ordered 
to  tax  the  costs  in  favour  of  one  of  the  parties, 
or  that  the  order  referring  the  matter  to  arbi- 
tration should  be  amended  by  making  the  costs 
abide  the  event  of  the  award,  cannot  be  panted 
by  the  Court  Section  16  of  the  Arbitration 
Act,  31  Vic,  No.  15,  empowers  the  Court  to 
remit  a  matter  for  the  reconsideration  of  the 
arbitrators,  only  when  the  application  made  is 
to  set  aside  the  award.    Johnson  v.  Rionet    908 


ASBEST— C7a.  re.— Summons  signed  by  Ghitf 
Clerk — Imprisonment  for  Debt  Act  (3  Fic,  No, 
16),  s.  6.]  A  summons,  calline  upon  the  plain- 
tiffs to  show  cause  why  the  d^endant,  who  had 
been  arrested  on  a  ca.  re.,  should  not  be  dis- 
charsed  out  of  custody,  was  signed  by  the  Chief 
Clerk,  and  not  by  a  Judge.  Upon  that  summons 
the  plaintifis  appeared,  ana  Hargrave,  J., 
granted  the  application  with  costs.  Held  (per 
Martin,  C.J.,  and  Fancett,  J.;  Hargrave,  J., 
dissentiente),  that  the  Chief  Clerk  had  no  power 
to  issue  the  summons,  and  therefore  the  order 
made  by  Hargrave,  J.,  should  be  rescinded. 
(See  s.  6  of  3  Vic,  No.  15.)  Per  Hargrave, 
J.  The  summons  was  not  a  nullity,  but  an 
irregularity  which  the  plalntifib  waived  by 
appearing.    Falk  t;.  Bowlby    •        -        -    290 

2. — Misdemeanour— No  warrant — See  Cbiui- 
NAL  Law. 

3. C^^xm  warrant  issued  by  Ma^gistrate  ufith- 

out  jurisdiction — See  Malicious  PBOSBcrTioN. 

kTKXKSWI— Employed  by  promoters  of  com- 
pany— See  Company. 


AUCnOVEES— iSfee  Intesplbadrb. 


BAHK— Poller  of,  to  own  property — 8te  Insol- 
vency. 
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9. Branch  hanha— Banker  and  nuitnmer 

— Money  had  and  received — Entoppel — EfferJ  of 
uncommnnicated  IrannferH  arid  entries  of  pay- 
ment— Notice  of  dishonour  of  prominnory  note.  ] 
Plaintiffs  were  the  holders  of  a  promissory  note 
of  A,  and  B,^  storekeepers  at  Y.  A.  and  B. 
banked  at  defendants'  branch  bank  at  Y.,  but 
the  note  was  made  payable  at  defendants'  bank 
at  M .,  on  the  request  of  the  defendants'  manager 
at  Y. ,  in  order  that  the  defendants  might  get 
the  exchange  on  collection.  Plaintiffs  lodged 
the  note  with  the  Bank  of  New  South  Wales  for 
collection,  under  an  arrangement  by  which  all 
their  trade  bills  were  cu1lecte<i  by  the  bank  in 
consideration  of  advances.  By  that  bank  it  was 
lodged  with  defendants'  bank  in  Sydney  for 
collection,  the  Bank  of  New  South  Wales  not 
havine  a  branch  at  M.  The  note  was  trans 
mittea  in  due  course  to  the  defendants'  bank  at 
M.,  and  was  there  stamped  as  having  been 
paid  on  the  3rd  April,  the  day  on  which  it  fell 
due,  and  the  names  of  the  makers  were  can- 
celled. Defendant's  manager  at  M.  on  the  same 
day  sent  to  the  manager  at  Sydney  a  draft  in 
favour  of  the  Bank  of  New  South  Wales,  in- 1 
duding  the  amount  of  the  note  ;  he  also  debited 
the  account  current  with  the  branch  at  Y.  with 
the  amount  of  the  note,  and  credited  it  with  the 
amount  of  the  draft  sent  to  the  Bank  of  New 
South  Wales.  On  the  4th  of  April  A.  and  B:s 
store  was  burnt  down.  On  the  5th  April  the 
manager  at  M.  wrote  to  the  Sydney  manager  of 
the  defendants'  bank  requesting  him  to  cancel 
the  draft,  and  he  returned  the  note  dishonoured. 
Defendants'  Sydney  manager  returned  the  note 
to  the  Bank  of  New  South  Wales,  who  gave 
plaintiff  notice  of  dishonour.  Held  {per  Mar- 
grave and  Fatirett,  J  J.  ;  Martin^  C.J.,  dinsen- 
tiente),  that  an  action  for  money  received  by  the 
defendants  to  the  use  of  the  plaintiffs,  and  on 
accounts  stated,  would  not  lie.  Per  Martin, 
C.J.  :  The  plaintiffs,  and  not  the  Bank  of  New 
South  Wales,  were  the  owners  of  the  note  at 
maturity :  and  the  defendants  having  treated 
the  note  as  paid  at  maturity,  were  estopped 
from  alleging  that  no  payment  took  place.  Per 
Harffrace  and  Faurett^  JJ. :  In  the  absence  of 
any  evidence  of  any  arrangements  between  the 
defendants  and  A,  and  B.  that  the  note  should  be 
taken  up  whether  or  not  A.  and  B.  had  funds  at 
the  M.  branch,  or  of  notice  to  A.  and  B.  that 
they  were  charged  with  the  amount,  and  in  the 
absence  of  any  communication  with  the  plaintiffs 
or  the  Rank  of  New  South  Wales,  that  the  note 
had  been  paid  or  treated  as  paid,  the  defendants 
were  not  estopped  from  saying  that  they  did  not 
receive  payment,  when  in  fact  they  did  not 
receive  it.     Prince  v.  Oribmtal  Bank      -    383 

BILL  OF  VlCELASQiE— Promissory  notes --Joint 
and  several  promissory  notes — No  action  after 
proof  in  insolvency — ^5  Vir,,  No.  17,  ss.  31,  37, 
and  97.]  To  a  declaration  on  a  promissory 
note  made  by  the  defendants  H.  and  S.  in 
favour  of  plaintiffs  and  for  interest,  defendant 
H.  pleaded  his  insolvency  after  tlie  cause  of 
action  accrued,  and  the  plaintiffs  proved  for  the 
amount  of  the  note.  Held,  good  picas.  Monte- 
FiORB  V.  Hazeland 483 


^.^'-^ Promissory  )iotes — Notice  ofdishowmr,] 
See  Bank. 

3. Joint  promissorynote — Proof  in  partw'9 

insolvency,]    See  Insolvsno7. 


BILL  OF  LADIHO— 566  Shipping. 


BILL  OF  SALE — By  one  of  two  eo-oioners—RigfU 
of  action  Jar  seizure — New  triaX  moiioHr—Poivt 
not  taken  al  trial  or  ow  ground  of  rule— Verdict 
against  the  weujht  of  eviilence,'}     An  action  in 
trespass  to  goods  and  trover  was  jointly  brought 
by  the  plaintiffs,  father  and  son,  in  respect  of  a 
seizure  of  the  goods  by  the  defendant,  under  a 
bill  of  sale  given  by  the  son.     The  jury  found 
specially  that  the  goods  at  the  time  of  the 
execution  of  the  bill  of  sale  were  the  joint 
property  of  the  plaintiffs,  and  returned  a  verdict 
for  the  plaintiffs.     Held,  that  uo  action  would 
lie,  either  by  the  plaintiffs  jointly,  because  the 
son  had  parted  with  his  interest  to  the  defen- 
dant ;   or  by  the  father  alone,  because  by  the 
bill  of  sale  he  and  the  defendant  became  co- 
owners,  and  there  was  no  evidence  that  the 
goods  were  destroyed.     Held  also,  that  though 
the  point  was  not  expressly  taken  at  the  trial, 
the  aefendant  could  have  the  benefit  of  it  under 
the  large  ground  that  the  verdict  was  against 
evidence ;  as  on  the  evidence  it  did  not  appNBar 
that  the  two  plaintiffs  were  entitled  to  a  verdict 
Parr  v.  Ash 352 


BY-LAWS— <9ee  Municipautibs. 


CA.  BE.— /9ee  Arrest. 

CAXBIE&— Contract — Ship  demoting  from  cxmrse 
— ProxinujUe  damage — Cojidition  on  receipt — 
**  At  shipper's  risk''— Negligence.]  D.  shipped 
horses  to  be  carried  on  deck  by  the  A.S.N. 
Co.'s  steamer  "  Victoria,"  from  Sydney  to 
Townsville,  riaBowen.  The  "Victoria"  deviated 
from  her  course  and  called  at  Brisbane,  causinir 
a  delay  of  forty  hours.  Aft^-r  the  "Victoria^* 
had  retrained  her  course  to  Tuwnsville,  she 
encountered  a  violent  storm  of  unusual  duration. 
The  stalls  of  the  horses  broke  away  from  their 
fastenings  during  the  storm,  and  sixteen  of  the 
horses  were  killed.  Held,  that  the  A.S.N.  Co. 
were  liable  for  the  loss,  as  the  damage  was 
proximately  caused  by  the  deviation.  The 
receipt  given  to  defendant  on  the  payment  of 
the  freight  was  as  follows  : — **  Memorandum 
from  the  Australasian  Steam  Navigation  Com- 
pany to  Mr.  i)ttnwe.— Sydney,  I6th  February, 
1875. —Received  from  Mr.  Dunne  the  sum  of 
£136  IDs.,  being  the  freight  of  21  horses  to  be 
shipped  to  Townsville,  on  deck,  at  shipper's 
risk,  he  beine  perfectly  satisfied  with  the  accom- 
modation.—X.  White  '^  Held  {FauceU,  J.,  dis- 
senting), that  the  words  ''at  shippers  risk" 
did  not  exempt  the  company  from  liability  for 
negligence.  Ddnnb  v,  A.S.N.  Co.  (not  in 
Digest)' 1» 
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CITT  BAHK  kCT—See  Insolvenoy. 


OOMPAVY — Retaifier  of  solicitor — Pergonal  lia- 
bility of  promoters — Estoppel.]  By  a  reBolution 
passed  at  a  meeting  of  the  promoters  of  a  pro- 
jected company  tne  plaintiff,  a  solicitor,  was 
retained  to  draw  the  deed  of  settlement  and  do 
other  work  towards  its  incorporation.  The  de- 
fendants were  present  at  the  meeting,  and  were 
subsequently  appointed,  together  with  a  part- 
ner of  the  plaintiff,  directord  of  the  company, 
the  plaintiff  being  appointed  its  solicitor.  The 
original  prospectus  contained  a  provision  that 
all  the  preliminary  expenses  should  be  paid  by 
the  proprietors.  The  plaintiff  sent  his  bill  of 
costs  to  the  manager  of  the  company,  and  on* 
beinff  refused  payment,  sued  the  defendants. 
Held  {Harfjrave,  .1.,  diHseiiliente\  that  all  the 
promoters  who  were  present  at  the  meeting  at 
which  the  plaintiff  was  retained  were  personally 
bound  by  uieir  resolution.  Per  ffatyp'avej  J.  : 
The  defendants  were  not  liable  on  the  resolution 
unless  they  had  personally  assented  to  and 
adopted  the  work  done  by  the  plaintiff;  it  was 
the  company  that  was  liable.  Per  totam  curiam : 
The  plaintiff  was  not  estopped  from  suing  the 
directors  of  a  company  because  he  had  previously 
chosen  to  consider  the  company  liable.  Ds 
LiSSA  V.  ASHEB 178 

2. CcUls—IAaJbility  of  applicant  for  shares 

— Hepndiation  before  allotment,]  In  an  action 
for  calls  due  to  a  mining  company,  it  appeared 
that  before  the  formation  of  the  company  the 
defendant  applied  for  100  shares  and  forwarded 
£5  with  his  application.  He  attended  a  meet- 
ing at  which  the  company  was  deslared  formed, 
and  took  an  active  part  in  it.  After  that,  be- 
fore any  shares  were  allotted  to  him,  he  refused 
to  have  anything  to  do  with  the  company  and 
repudiated  his  responsibility.  The  jury  returned 
a  verdict  for  the  defendant.  Heldf  on  motion 
for  a  rule  nisi  for  a  new  trial,  that  the  defendant 
was  not  liable.     Bakker  v.  Caird    -        -    868 


CONTEMPT  OP  COTJUT— Publication  of  article  in 
newspaper — Criminal  proceedings  pending.  ]  On 
the  11th  November,/.  R.  Treeve  was  tried  and 
convicted  of  forging  and  uttering,  with  intent 
to  defraud,  a  promissory  note.  As  it  was 
intimated  that  charges  of  a  like  nature,  then 
pending  against  him,  were  to  be  prosecuted,  he 
was  remanded  for  sentence.  On  the  13th  of 
November,  an  article  appeared  in  the  **  Eveninff 
News,"  of  which  B.  was  the  proprietor  and 
publisher,  which  purported  to  set  forth  in 
narrative  form  all  the  *'  Treeve  forgeries  and 
swindles."  Hdd,  that  the  publishing  of  such 
an  article  while  other  charges  were  pending  was 
a  contempt  of  Court.  Ex  parte  Hovell  (8  S.C.  R.) 
confirmed.     In  re  Bennett       -        -        -      33 


C0S7BACT  —  Evidence  —  Agreement  to  build 
steamer — Payment  by  instalmeTits.]  Plaintiff 
agreed  to  build  and  finish  a  steamer  for  the 
defendant,  to  be  completed  within  three  months 


from  the  1st  November,  '*  the  whole  of  the  work 
to  be  executed  in  a  thorough  workmanlike  man- 
ner, and  to  pass  the  inspection  of  the  surveyor," 
for  the  sum  of  £175.  Defendant  agreed  to 
accept  the  above,  and  to  pay  the  same  in  three 
equal  parts  once  a  month  from  Ist  November. 
Plaintiff  received  first  instalment  when  due  and 
continued  upon  the  work  until  second  instalment 
became  due.  The  defendant  refused  to  pay  this 
instilment,  for  which  the  plaintiff  brought  his 
action  in  a  District  Ck>urt.  The  Judge  at  the 
trial  rejected  evidence  tendered  on  behalf  of  the 
defendant  to  show  that  two-thirds  of  the  work 
had  not  been  done  at  the  time  when  the  second 
instalment  became  due ;  and  to  show  that  the 
work  had  not  been  done  in  a  proper  and  work- 
manlike manner,  ffeld^  on  appeal,  that  the 
Judge  was  right  in  rnliuj^  that  it  was  immaterial 
whether  two-thirds  of  the  work  had  been  done 
when  the  second  instalment  became  due.  Held, 
also  (per  ffargrave,  J. ,  and  Faucett,  J. ;  Afartin, 
C.J.,  disseniientejf  that  the  Judge  was  also  right 
in  the  other  pairt  of  his  ruling,  and  that  the 
defendant  could  not  complain  of  the  quality  of 
the  work  until  the  whole  was  performed. 
Walsh  v.  Kinnear  ....    434 


8. See  Carrier. 

3. Memorandum  in  margin  not  signed.]  See 

Shipping. 


COSTS — No   appeal  from  District  Court  on 
questi^m  of  costs  only.]    Dunn  r.  Lowe     -    371 

2. Aioard  silent  as  to.]    See  Arbitration. 

3. Of  proceedings  to  oust  under  31    Vic., 

No.\2.]    ^ parte  Gannon      -        -        -    38X 

4. Security  for.]    See  Interpleader. 


CRIimrAL  "LKM—AgeiU  {Advances  to)  Act  (30 
Vic.^  No.  13),  s.  6 — Frauds  byfactors^-Evidence.] 
The  defendant  was  convicted  on  an  information 
under  section  6  of  the  Agent  (Advances  to)  or 
Factors  Act,  30  Vic,  No.  13,  charging  him  in 
one  count  with  having,  in  violation  of  good  faith, 
unlawfully  made  a  deposit,  by  way  of  pledce, 
lien,  and  security,  of  certain  documents  of  title, 
to  wit,  two  bills  of  lading  entrusted  to  him  by 
W.  and  O.  as  their  agent.  In  another  count  he 
was  charged  with  having  pledged  the  goods  to 
which  the  documents  related.  It  appeared  that 
the  defendant  was  instructed  by  tr.  and  O.  to 
sell  certain  goods  on  their  account  by  sample, 
on  the  terms  that  when  he  had  effected  sales  the 
goods  would  be  sent  consigned  to  him.  The 
defendant,  without  having  effected  any  sale,  had 
these  goods  and  bills  of  Idling  sent  to  him.  At 
the  same  time  W.  and  O.  drew  on  him  for  the 
price,  and  the  defendant  accepted  the  bills  but 
dishonoured  them  at  maturity.  The  defendant, 
acting  acainst  his  instructions,  on  the  receipt  of 
the  goods  and  bills  of  lading,  deposited  them 
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with  an  auctioneer,  to  whom  he  handed,  at  the 
same  time,  a  document  signed  by  him  in  the 
following  words,  addressed  to  the  auctioneer  : — 
**  Dear  Sir, — In  consideration  of  your  discount- 
ing my  promissory  note  at  thirty  days  for  £1000,  | 
handing  me  net  proceeds  of  same  as  an  advance 
upon  the  following  goods,  I  hereby  place  the 
same  in  your  hands  for  unreserved  sale  to  cover 
above  advances,  handing  me  any  balance  after 
payment  of  your  usual  charges.  Particulars  of 
eoods,  &c."  Held  (1),  that  there  had  been  a 
deposit  of  the  goods  by  way  of  pledge  within  the 
meaning  of  the  Act.  (2)  That  the  acceptance 
by  the  defendant  of  the  bills  drawn  by  W.  and 
O.  did  not,  under  the  circumstances  of  the  case, 
bring  him  within  the  proviso  of  section  6  of  the 
Act  protecting  factors  who  have  pledged  the 
goods  of  their  principals  in  order  to  cover 
acceptances.  And  (3),  that  evidence  was  rightly 
admitted  to  show  that  at  the  date  of  the  pledge 
the  defendant  was  indebted  to  his  principals, 
W.  and  O.,  on  their  general  account.  K.  v. 
EcKHonsE 217 


8. Animals  (Cruelty  to)  Act—U  Vk.,  No. 

40.]    See  Animals. 

8. Assault  —  Arrest    vntliout    warrant,] 

The  prisoner  was  convicted  of  assaulting  Senior- 
Sergeant  S,  while  in  the  execution  of  his  duty. 
It  was  proved  that  the  prisoner  made  use  of 
obscene  language  in  a  public  place  within  hearing 
of  Constable  S.,  who  arrested  him.  The  pri- 
soner thereupon  assaulted  B.,  took  his  baton 
from  him,  knocked  him  down,  and  threw  his 
baton  away,  leaving  B.  disabled.  B.  went 
immediately  to  the  police  station  and  informed 
S,f  his  superior  officer,  and  S.  promptly  went  to 
the  place  where  the  assault  had  been  made  on 
B,  and  there  found  the  prisoner.  One  O.  0., 
who  was  present,  charged  the  defendant  with 
assaulting  him,  whereupon  5'.,  who  had  no  war- 
rant for  the  apprehension  of  the  prisoner,  said, 
touching  him  on  the  shoulder,  "  I  arrest  you  for 
disarming  Constable  B,  of  his  baton  while  in  the 
execution  of  his  duty,  and  for  assaulting  O.  0." 
The  prisoner  then  committed  the  assault  on  S, 
of  which  he  was  convicted.  Held  (per  Martin^ 
C.J.,  and  Faurettt  J.  ;  Manning^  J.,  d'libitante)^ 
that  the  conviction  was  bad  and  should  be 
quashed.  The  arrest  of  the  prisoner  by  S.  with- 
out a  warrant  was  on  a  charge  of  an  assault 
which  S.  had  not  witnessed,  and  it  was  therefore 
illegal  It  was  immaterial  whether  S.  believed 
that  the  prisoner  had  stolen  B.*s  baton,  as  that 
was  not  the  charge  on  which  S.  arrested  him. 
The  arrest  by  8.  could  not  be  considered  as  a 
re-arrest  on  the  original  charge  of  using  obscene 
language.  Semble  (per  Martin,  C.J.).  Had  8, 
arrested  the  prisoner  without  making  any  direct 
charge,  the  arrest  would  have  been  justified  as  a 
re-arrest  on  the  charge  of  using  obscene  lan- 
guage.   R.  V.  James  Smith  -        -    419 

4. Embezzlement  —  Person    not    reffularly 

employed — Evidence.]  The  prisoner,  who  was 
convicted  of  embezzlement,  was  not  an  ordinary 
clerk  or  servant  of  the  prosecutor,  nor  was  he 


m  any  way  in  regular  employment.    He  was 
apparently  an  idler    who    was    willing  to  do 
occasional  jobs  for  a  few  shillings.    The  pnte- 
cutor  had  employed  him  as  a  messenger  aiMLua 
collector  some  eight  or  twelve  times  durins  the 
six  months  prior  to  the  embezzlement,  and  hid 
on  each  occasion  given  him  money  for  his  ser- 
vices.    The  payments  were  not  regulated  by  any 
special  agreement,  nor  according  to  scale,  hot 
had  been  made  according  to  prosecutor's  own 
estimate  of  the  value  of  the  trouble  involved. 
On  the  occasion  of  the  instruction  to  collect  the 
moneys  which  the  prisoner  had  appropriated, 
nothing  had  been  said  on  the  subject  of  rernune- 
ration,l>ut  the  prosecutor  swore  that  he  intended 
to  give  the  prisoner  the  same  amount  as  he  had 
given    him   a  week    previously  for  a  simiUr 
collection  from  the  same  debtor.     Heldy  that 
the  facts  proved  did  not  show  that  the  relatioD- 
ship  of  master  and  servant  existed  at  the  time 
of  the  appropriation  of  the  moneys.    The  con- 
viction   was    therefore    quashed.    R.   v.   WUr 
FORD 4tt 

6. False  pretences — Unanihorised  signa- 
ture,] Prisoner  wrote  a  letter  to  If .  dtr  Co. 
under  instructions  from  his  employer,  C,  who 
could  not  write,  but  without  G.*8  authority  or 
knowledge  inserted  the  false  pretence  by  meant 
of  which  he  obtained  money  from  M,  de  Co,  C. 
signed  the  letter.  Held,  that  prisoner  wai 
rightly  convicted  of  obtaining  money  by  false 
pretences.    R.  v.  Livingstone  -        -       -   182 

6. Forgery  —  Evidence  —  Onus  of  proof,] 

The  prisoner  was  convicted  of  forgery.  He  had 
drawn  a  cheque  in  the  name  of  D.  M.  on  the 
'*  Bank  of  N.S.  Wales,  Sydney."  It  wasproved 
at  the  trial  that  no  person  of  that  name  had  aoy 
account  at  the  head  office  of  the  bank.  Evidence 
was  admitted  (after  objection)  that  the  cheque 
as  drawn  was  payable  only  at  the  head  offioa 
Held^  that  the  evidence  was  properly  admitted. 
The  Crown  was  not  obliged  to  prove  that  the 
prisoner  had  no  account  at  any  of  the  branches 
of  the  bank  in  Sydney.  The  burthen  of  proving 
the  existence  of  any  such  account  lay  on  the 
prisoner.    R.  v.  O'CocK     -        -        -        -    417 

7. Ulmal  imjig—8heep—Ranu.  1  There  can 

be  no  illegal  usinj?  of  sheep  within  tne  meaning 
of  section  6  of  the  Cattle  Stealing  Prevention 
Act,  17  Vic,  No.  3,  except  perhaps  in  the  case 
of  rams.     K.  v,  Collktt    -        -        -        -    8>1 

8. Indecent    a^snaidt — Common    assoHlt— 

MindirecHon.]  The  defendant  was  tried  on 
an  information  under  11  Vic,  No.  30  {repealed 
by  46  Vic,  No.  17),  s.  4,  which  charged  him 
with  having  committed  an  indecent  aasaolt  od 
a  female  child  under  the  age  of  twelve  year*- 
The  Judge,  in  summing  up,  told  the  jury  that 
they  might  find  the  prisoner  guilty  of  a  common 
assault,  but  he  did  not  draw  a  distinction  he- 
tween  the  offences,  nor  tell  the  jury  that  •!» 
assault  must  be  either  without  or  against 
consent.  The  jury  found  the  defendant  gnilty 
of  a  common  assault.    The  facts  showed  that 
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there  was  no  consent.  Held,  following  B.  v. 
CcyU  (S.M.H.  3rd  March,  1851),  that  the  ver- 
dict of  a  common  assault  was  admissible  under 
the  information.  But  heldf  that  as  the  attention 
of  the  jury  was  not  called  to  the  question  of 
consent,  the  conviction  ought  to  be  quashed. 
R,  V,  Brady 468 

9. Murder  or  mandaugJUer — Drunkenness 

'^IjUent.'}  Drunkenness  in  the  accused  at  the 
time  of  committing  the  offence  is  not  sufficient 
to  reduce  the  crime  of  murder  to  manslaughter. 
R.  t7.  Boon        -  .  '     .       -       -    483 

10. Evidence — Competency  of  icitnesa — Re- 
ligious heli^— Discretion  of  Judge — Evidence  Act 
(40  F»c.,  -^^o.  8),  a.  3.]  At  the  trial  of  the  pri- 
soner the  two  principal  witnesses  were  aborigi- 
nalB.  One,  a  man,  appeared  to  believe  that  he 
would  be  punished  hereafter  if  he  swore  falsely. 
He  appeared  to  have  little  idea  of  a  Supreme 
Being,  beyond  what  could  be  inferred  from  his 
statement  that  he  had  once  heard  of  a  Spirit 
that  Uvea  in  Heaven.  The  other  witness  was  a 
woman .  From  her  answers  the  presid ing  Judge 
gathered  that  she  believed  that  if  she  spoke 
lalsely  in  the  evidence  she  was  about  to  give, 
she  would  be  hereafter  punished  ;  but  it  was  not 
clear  whether  or  not  she  connected  her  obliga- 
tion with  being  sworn  on  the  Bible,  or  believed 
in  the  existence  of  a  Supreme  Being.  Held 
(per  Martin^  C.J.,  and  Faucett^  J. ;  Margrave, 
o. ,  diasentientejt  that  the  evidence  of  these  wit- 
nesses was  wrongly  received.    R.  t;.  Paddy    440 

11. EvideJice  —  Confemon  to    detective  — 

Threat  or  inducement.]  On  the  trial  of  a  Chinese 
for  larceny  it  appeared  that  the  prisoner  had 
made  a  confession  to  one  of  the  witnesses,  a 
Chinese  detective,  who  apprehended  him.  The 
evidence  of  the  detective  as  to  what  took  place 
immediately  before  the  confession  was  as  fol- 
lows : — **  I  am  a  Chinese  detective.  I  have 
known  the  prisoner  fifteen  years.  He  knows 
me  as  a  detective.  I  said,  *  You  had  better  tell 
me  the  whole  of  it.'  "  The  prisoner  then  made 
the  statement  which  was  objected  to  as  inad- 
missible. The  inducement  appeared  on  cross- 
examination,  and  the  Judge  having  refused  to 
strike  out  the  confession  from  his  notes  and 
withdraw  it  from  the  jury,  J^eldy  on  point 
reserved,  that  the  evidence  was  inadmissible 
and  should  have  been  withdrawn  from  the  jury. 
i?.  V.  Gamer  (3  Cox  C.C.  175)  followed.  R.  v. 
Ah  On 193 

18. Evidence — Notice  to  produce — Forged 

cheque,]  On  the  trial  of  a  prisoner  at  a 
Circuit  Court  for  forging  and  uttering,  the 
forged  cheque  was  proved  to  have  been  last  in 
the  possession  of  the  prisoner.  The  notice 
to  produce  the  cheque  had  been  served  on 
the  prisoner.  The  notice  was  signed  by  the 
Crown  Solicitor's  clerk  who  was  attending  the 
Circuit  Court.  The  cheque  not  being  pro- 
duced, secondary  evidence  was  admitted. 
Hdd  (on  case  reserved),  that  the  notice  to  pro- 
duce was  good ;  and  that,  therefore,  secondary 


evidence  was  rightly  admitted.  There  ia 
no  difference  between  the  rules  of  evidence  for 
the  production  of  documents  in  criminal  and 
civil  cases.    R.  v,  Jordan        -        -        -    896 

13. Practice  and  procedure — Information 

not  proceeded  voith.  ]  It  is  no  ground  of  objection 
to  an  information  that  the  prisoner  has  been 
previously  arraigned  for  the  same  offence  upon 
an  information  which  has  not  been  proceeaed 
with.     E.  V,  Jo&DAN  ....    296 

14. Practice  and  procedure — Amendment 

of  information — Jurisdiction  of  Police  Magis- 
trate— SmaU  Debts  Court.]  An  information  for 
perjury  alleged  the  false  evidence  to  have  been 

S'ven  on  the  hearing  of  a  case  in  the  Small 
ebts  Court  tried  before  a  certain  Justice  by 
consent.  On  the  trial  it  appeared  there  had 
been  no  consent,  and  the  Judge  allowed  the  in- 
formation to  be  amended  by  alleging  that  the 
Justice  had  jurisdiction  by  reason  of  his  being 
Stipendiary  Magistrate.  Hdd  (on  point  re- 
served), that  the  amendment  was  within  the 
Judge's  powers  under  16  Vic,  No.  18.  The 
charge  was  not  altered,  nor  was  the  fact  of  juris- 
diction ;  the  only  correction  was  that  of  alleeins 
the  mode  in  which  the  jurisdiction  arose.  JaelOy 
aUo,  that  a  Police  Magistrate  sitting  alone 
under  17  Vic.  No.  39,  s.  11,  has  the  same 
jurisdiction  to  hear  cases  in  the  Small  Debts 
Court  that  two  or  more  Magistrates  in  Petty 
Sessions  have  under  10  Vic.  No.  10.  B.  v, 
O'Brien 196 

16. Practice  and  procedure— Description  of 

prosecutor — Variance — Ameiidment  of  informa- 
tion after  verdict  and  hrfbre  sequence.]  The 
prisoner  was  charged  with  stealing  a  horse,  the 
property  of  Jam^  M^K,  It  appeared  in  evi- 
dence that  the  prosecutor's  name  was  Joseph 
M^K,  not  James  M*K.  The  jury  returned  a 
verdict  of  guilty.  After  verdict  and  before 
sentence  the  Judge,  on  the  application  of  the 
Crown  Prosecutor,  allowed  the  information  to 
be  amended.  Hdd,  on  point  reserved,  that  the 
amendment  could  not  be  made  after  verdict. 
Conviction  quashed.    R.  v.  Smith  (John)     196 

16.--— Practice  and  procedure — Iv\fomiaiion 
containing  distinct  charges — Election — 16  Fi'c, 
No.  18,  tf.  16.]  An  information  for  larceny 
contained  two  counts  for  larceny : — 1st,  of  a 
horse  ;  2nd,  of  a  saddle.  The  property  in  each 
count  was  laid  in  the  same  owner ;  but  it  was 
not  averred  that  the  larcenies  were  committed 
within  six  months  oJ;  each  other.  Two  objec- 
tions were  taken  to  the  information  : — 1.  That 
it  contained  two  distinct  offences  ;  2.  That 
there  being  no  averment  that  the  larcenies  were 
committed  within  six  months  of  each  other  the 
Crown  should  be  put  to  its  election.  These 
objections  were  overruled.  Held,  on  case  re- 
served, that  the  information  was  good.  At 
common  law  any  number  of  felonies  might  be 
included  in  one  inforjnation,  the  Crown  being 
liable  to  be  called  upon  to  elect.  But  effect 
of  s.  16  of  16  Vic,  No.  18,  was  that  where 
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three  several  larcenies  have  been  committed 
against  the  same  person  within  six  months,  the 
Crown  mi^ht  proceed  without  electing.  Heldy 
cU80,  that  it  was  not  necessary  that  the  informa- 
tion should  allege  the  larcenies  to  have  been 
committed  within  six  months.  The  question  of 
election  is  entirely  for  the  Judge.  When  he 
refuses  to  put  the  Crown  to  its  election,  the 
Supreme  Court  will  not  interfere.  R.  v. 
Sara 347 

17. Practice  and  procedure— Jury^  Alien.] 

An  alien  charged  with  an  indictable  offence  is 
not  entitled  in  this  colony  to  a  jury  de  medietas 
lingtug.    R.  v,  Carlbsek  -  -        -    368 

X8. Practice  and  procedure — View  by  jury 

in  absence  of  prisoner.]  During  the  trial  of  a 
prisoner  for  cattle-stealine  the  jury  went  out  of 
Court  to  view  a  bullock,  the  subject  of  the 
chaise.  The  prisoner  did  not  accompany  them. 
Held,  on  point  reserved,  that  the  presence  of 
the  prisoner  during  the  view  of  the  jury  was 
not  necessary.    B.  v,  McLsllan       -        •    199 

19. Practice  and  procedure— Verdict —Pe- 

commendation  to  mercy.]  A  jury  found  the 
prisoner  guilty  of  uttering  a  forged  cheque,  with 
a  recommendation  to  mercy  on  the  grounds  : — 
(1)  Of  simplicity,  and  being  the  dupe  of  some 
designing  person.  (2)  That  no  ordinary  business 
man,  even  with  care,  much  less  the  bank,  would 
cash  the  cheque  or  order  on  the  grounds  of  its 
irregularity.  A  case  was  reserved  on  the  point 
that  the  recommendation  to  mercy  was  part  of 
the  verdict ;  and  that  the  whole  amounted  to  a 
verdict  of  not  guilty.  The  Court  upheld  the 
conviction.     R.  v.  Behlne         -        -        •    351 

20. — -Practice  and  procedure — Misdemeanour 
—  Verdict  of  lesser  misdemeanour]  On  the  trial 
of  an  information  for  unlawfully  and  maliciously 
wounding  under  section  4  of  16  Vic,  No.  17, 
a  verdict  of  guilty  of  common  assault  could  be 
received,  as  the  offence  charged  was  a  misde- 
meanour and  necessarily  included  the  lesser 
misdemeanour  of  an  assault  R.  i;.  Gardnkb  445 

21. Practice    and  procedure  —  Reserving 

q^ientions  of  lau>—lS  Vic.,  No.  8,  «.  1.]  A  case 
cannot  be  reserved  under  13  Vic.  No.  8  unless 
the  point  was  taken  before  verdict.  R.  v. 
GooNAL  Jack,  495  ;  S.P.— R.  r.  Haydon  -    495 

22. Practice  and  procedure — Croion  cosch 

rener red ~ Affidavits.]  On  the  argument  of  a 
case  reserved  under  13  Vic,  No.  8,  the  Court 
will  not  receive  affidavits,  but  will  only  read  the 
special  case.  The  Court  cannot  consider  points 
not  reserved  at  the  trial  and  not  stated  in  the 
case.     R.  v.  Collett 291 

23. Practice  and   procedure  —  Appeal  — 

Withdrawal  of  opinion  by  junior  J^idge.  ]  Upon 
an  application  for  a  new  trial  in  a  case  of  felony, 
the  Judges  (four)  were  equally  divided  in 
opinion.      The   junior   Judge    withdrew     his 


opinion  in  accordance  with  the  English  pnctioe. 
Heldf  that  it  was  competent  for  him  todow; 
but  that  it  was  a  matter  entirely  in  his  dis- 
cretion.    R.  V.  Bkrtrand  -  -       -  526 


CBDOVAL  PBOCEEDIiraS— Con/emp^/orptiUi- 
cation  of  newspaper  article  jrending.]  In  re 
Bennett 33 


CBOWK  LASM— Conditional  purchase  under  75 
Vic.,  No.  I,  s.  13 — Application  to  purchane— 
Description  of  land  seiecled.]  In  an  action  of 
trespass  the  plaintiff  relied  on  his  title  by  ood- 
ditional  purchase  under  s.  13  of  the  Crown 
Lands  Act  of  1861  (25  Vic,  No.  1),  the  de- 
scription in  the  application  of  the  land  appUed 
for  was  : — "  County  of  Durham,  parish  of 
Underbank,  120  acres,  adjoining  the  southem 
boundary  line  of  the  village  reserve  at  Under- 
bank." A  surveyor,  subsequently  to  the  appli- 
cation, put  the  plaintiff  in  possession  of  120 
acres  supposed  to  be  the  land  applied  for.  The 
plaintiff  was  nonsuited.  Held  {per  Martin, 
C.J.,  and  Manning y  J.  ;  Hargrave,  J.,  di«stn- 
tiente),  that  the  nonsuit  was  right.  The  plaintiff 
had  |hown  no  title  as  the  application  was  void. 
The  description  was  too  vague  to  identify  the 
land,  and  was  not  helped  by  the  act  of  the  sur- 
veyor.   Beards  v.  Cornell     -        -       -271 

2. Conditional  purchase — Transfer—S.  14 

o/39  Vic.  No.  13  retrospective — Evidence — Con- 
struction of  Statutes,]  Section  14  of  the  Lands 
Act  Amendment  Act  of  1875  (39  Vic,  No.  13) 
is  retrospective  and  applies  to  selections  msde 
before  the  Act  was  passed.  But  a  notification 
of  the  Minister's  approval,  obtained  after  action 
brought,  is  not  admissible  to  render  vaUd  a 
description  in  an  application  otherwise  void  for 
uncertainty.  Moon  v.  Durden  (2  Exch.  22),  and 
Pettamberda^  v.  Thackoorseydass  (7  Moo,  P.C.C. 
239)  followed.  Per  Martin,  C.J.  The  Minister 
could  only  grant  a  certificate  under  section  14, 
while  the  land  was  open  to  the  Crown  to  deal 
with.  His  power  ceased  when  the  conflicting 
interests  of  third  parties  arose.  Principles 
upon  which  statutes  are  to  be  construed  as  retro- 
spective considered.    Dines  v.  Gordon     -    37S 


DEFAMATIOlf  —  Libel  —  A  bsolut^  prinlf^e  - 
Court  of  inquiry — Volunteer  Force  Begulation 
Act  (31  Vic.,  No.  5),  s.  24.]  To  a  declaration 
for  libel,  the  defendant  pleaded  that  the  plain- 
tiff was  an  officer  in  the  Volunteer  Force,  and 
the  defendant  was  plaintiffs  superior  officer  in 
the  said  force ;  and  a  certain  court  of  inquiiy 
was  assembled  by  the  commanding  officer  of  the 
said  force  to  inquire  into  a  matter  relating  to  s 
volunteer  therein,  snd  to  report  on  the  same  for 
the  information  and  assistance  of  the  command- 
ing officer ;  and  the  defendant  was  the  president 
of  the  said  court  of  inquiry,  and  it  was  his  duty 
as  such  president  to  forward  to  the  commanding 
officer  a  report  explaining  certain  matters  in 
connection  with  the  evidence  taken  before  the 
said  court ;  and  the  defendant  as  an  act  of  dutf 
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did  make  raoh  report  in  the  form  of  a  letter  to 
the  said  commanding  officer,  which  is  the  letter 
comphiined  of  in  the  declaration.  The  plaintiff 
demurred,  and  replied  that  the  words  were 
written  and  published  by  the  defendant  of  actual 
malice  on  his  part,  and  without  any  reasonable, 
probable,  or  justifiable  cause,  and  not  bondjide, 
or  as  a  bona  JUie  act  of  duty.  The  defendant 
demurred,  ^dd^  that  the  plea  was  good,  and 
the  replication  bad.  So  long  as  the  report  only 
dealt  with  matters  and  persons  within  the  scope 
of  the  inquiry,  it  was  absolutely  priTileged,  even 
though  the  report  were  malicious.  The  plea 
was  good  m  form,  because  it  sufficiently  appeared 
from  it  that  the  court  was  held  under  the  24th 
section  of  the  Volunteers  Act  (31  Vic.  No.  6), 
and  the  presumption  would  be  that  it  was 
properly  constituted.  Bampobd  v.  Clabkb    303 


DISTSICT  COTHLT— 'Appeal  frontr—Costs  only.] 
lu  an  action  in  a  District  Court,  the  defendant 
paid  money  into  Court ;  the  plaintiff  elected  to 
proceed,  but  when  the  cause  came  on  for  trial, 
said  he  was  satisfied  and  claimed  his  costs.  The 
Judge  ordered  the  defendants  to  pay  the  costs. 
Held,  that  there  wus  no  appeal,  as  tne  question 
was  one  of  costs  only.     Dunn  r.  Lowk     -    371 

8. Jurvidiction  —  Title    to    land  —  Gold 

Fields  Act,  1861  (25  Vic,,  No.  4).]  Plaintiffs 
brought  an  action  in  a  District  Court  for  tres- 
pass to  the  banks  of  a  water-race  constructed 
under  the  Gold  Fields  Act,  1861  (25  Vic,  No.  4). 
Held,  that  the  title  to  the  land  was  not  in  ques- 
tion.   Du  Faur  v.  Nicholls     -        -        -    382 

3. Prohibition  to  D  C.  Judge — Distinction 

between  common  law  prohibition  and  one  under 
the  District  Courts  Act  (22  Vic,  No.  18),]  See 
Practice. 


DIYOBX^—Matritnonial Causes  Act(3Q  Vic., No. 
9,  s.  6 — *^  Special  or  common  jury" — Striking 
jury--Jury  Act  (11  Vic.,  No.  20).]  Under  the 
6th  section  of  the  Matrimonial  Causes  Act,  '*a 
special  or  common  jury"  must  be  construed  to 
mean  a  jury  of  twelve  persons.  Striking  a  jury 
from  a  list  of  more  or  less  than  twice  the  number 
of  jurors  required  is  contrary  to  the  provisions  of 
the  Jury  Act  (11  Vic,  No.  20.)  [See  now  48 
Vic,  No.  3,  and  50  Vic,  No.  12.]  Teas  v.  Teas 
AND  Smithers 61 


DOa  kCT—See  Animals. 


DOmCIL — Separation  of  Queensland  from  New 
South  Wales — Wife  and  fa/mily  in  New  SovXh 
Wales  —  Property  in  Queensland — Liability  to 
stamp  duty— Stamp  Duties  Act  of  1 866. ]  Where 
a  man's  wife  and  family  and  household  reside, 
be  not  livinff  apart  from  them  except  when 
attending  to  nis  business,  there  is  his  domicil. 
/.  D.  McL.  left  Scotland,  his  domicil  of  origin, 
in  1837 — being  then  seventeen  years  of  age — for 


New  South  Wales,  where  he  followed  the  occu- 
pation of  a  squatter  and  grazier,  and  amassed 
great  wealth.  In  1848,  he  took  up  a  *  *  station"  or 
"  run"  on  the  Darling  Downs;  and,  in  1861,  pur- 
chased another  station  called  Westbrook,  in  the 
homestead  of  which  he  went  to  reside.  In  1855 
he  married,  and  for  a  few  months  lived  at  West- 
brook.  For  three  years  he,  with  his  wife,  visited 
Europe;  and,  on  their  return,  they  lived  for 
three  months  at  Westbrook — and  then  came  to 
Sydney.  Queensland,  in  which  was  included 
Westbrook,  was  separated  from  New  South 
Wales  in  December,  1859.  Mrs.  McL.  never 
again  lived  at  Westbrook,  or  in  Queensland  ; 
but  resided  with  her  children  in  the  neighbour- 
hood of  Sydney — at  first  in  a  leased  house,  and 
afterwards  in  a  mansion  built  by*/.  Z>.  McL.y 
who  spent  much  of  his  time  in  Queensland, 
where  the  bulk  of  his  possessions  were  situated, 
being  a  member  of  the  Legislative  Assembly, 
and  the  Treasurer  of  that  colony.  While  in 
Queensland,  he  stayed  with  his  partner  and  his 
wife  at  Westbix>ok,  or  at  a  club  in  Brisbane — 
return  log  to  Sydney  to  his  wife  and  family  as 
opportunity  offered  and  his  business  engage- 
ments allowed.  J.  D.  McL.  died,  and  was 
buried  at  Westbrook.  On  a  special  case  setting 
forth  (iivter  alia)  these  facts,  held  (Hargrave, 
J.,  disMentiente),  that  at  the  time  of  his  death 
J.  D.  McL.  was  domiciled  in  New  South  Wales. 
Per  Hargrave,  J.  That  J.  D.  McL.  had  never 
abandoned  his  domicil  of  oriein,  Scotland.  TuE 
Attorney-General  v.  McLean  (affirmed  on 
appeal  to  Privy  Council)    -        -        -        -      73 


EJECTMEIfT — Bight  to  begin— Exclusive  posses- 
sion— Evidence.]  In  an  action  of  ejectment, 
counsel  for  the  defendant  admitted  that  the 
plaintiff  was  entitled  to  recover  as  far  as  his 
title  by  deeds  was  concerned,  and,  in  virtue  of 
that  admission,  claimed  and  was  allowed  the 
right  to  begin.  The  defendant's  case  was  that 
he  and  his  father  had  fed  their  sheep  over  the 
laud,  which  was  an  nnfenced  vacant  block  of 
640  acres,  for  more  than  twenty  years  before 
action  brought.  Plaintiff  gave  evidence  that 
within  the  twenty  years  one  L.,  a  person  then 
interested  with  him  in  the  land,  had  some  corres- 
pondence with  the  defendant,  when  the  defendant 
offered  to  rent  the  land  from  him.  No  an*ange- 
ment  was,  however,  come  to,  when  L.  said 
he  would  let  the  little  people  about  have  the 
use  of  the  land  ;  defendant  replied  that  he  would 
have  the  use  of  it  all  the  same.  L.  afterwards 
gave  permission  to  those  people  to  run  their 
stock  over  the  land,  which  thev  took  advantage 
of ;  one  w^itness,  W.,  using  the  land  for  that 
purpose  for  four  or  live  years.  The  Judge  at 
the  trial  told  the  jury  that  the  placing  of  his 
stock  on  the  land  by  W.  was  not  equivalent  to 
entry  and  taking  possession  by  plamtiff.  The 
jury  found  for  the  defendant.  Held,  on  the 
motion  for  a  new  trial  (per  Martin,  C.J.,  and 
Hargrave,  J.;  Manning,  J.,  dissentiente),  that 
the  Judge  was  wrong  in  allowing  the  defendant 
to  begin.  Goodtitle  d.  JRewett  r.  Braham  (4 
T.R.  477)  not  followed ;  and,  semble,  that  an 
injury  had  resulted  to  the  plaintiff  from  the 
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ruling  of  the  Jadge>  and  that  he  should  have  a 
new  trial.  Held,  aUo,  that  the  acts  of  W.  were 
evidence  of  nossession  bv  the  plaintiff,  and  that 
It  OQffht  to  have  been  left  to  the  jary  to  find 
whetner  W.  was  ever  in  exdusive  possession. 
A  new  trial  was  therefore  ordered.  What  Is 
sufficient  evidence  of  possession  of  unfenced  land 
considered.    Bbown  v.  Lithbbidob  -        -    316 

S. Set  Limitations  (Statutx  or). 

3. See  Trustees. 

XQUm  OOUET  — Pouwr  to  declare  rights  qf 
pariiea   not  htfore   the   Court.     Maddook   v. 

AAKlfETT 509 

I8T0PPEL— ^ee  Bank — Shipping. 

EYIBSVCE— Ptt6/»c  document-certified  copy.] 
In  an  action  of  ejectment,  upon  evidence  beine 
ffiven  that  the  records  of  the  Sheriff's  Court  of 
Lanarkshire  were  never  permitted  to  be  taken 
out  of  the  United  Kingdom,  a  certified  copy  was 
admitted.  Held,  that  It  was  rightly  admitted. 
Laino  v.  Bain 388 

8. See  CoNTBAOT— Criminal  Law— Eject- 
ment. 

FIXTUBE&— iSfee  Landlord  and  Tenant. 


HTJ8BAKD  AKD  WO^-^ffusband  dealing  with 
loi/fi'e  9eparcUe  estate  as  his  own  property — In- 
sdvencjf— Order  and  disposition  dause,]  See 
Insolybnot. 

JXPOJJVDlSGt'-Impounding  Act  (29  Vic,  No.  2), 
».  33 — Rescue — De/ince  of  unlawful  impounding.] 
The  iUegality  of  the  impounding  is  a  defence  to 
a  charge  of  rescue  made  under  s.  33  of  29  Vic, 
No.  2.    Ex  parte  Johnson  -        -    428 

DTBOLYSVOT  — j^vt^o^^  assignment -^  Future 
advances—City  Bank  Act^  27  Vic.  (1864),  ss.  6 
and  14 — Power  of  hank  to  own  ships,  dfc]  A 
person  entitled  to  a  debt  mav  create  a  security 
thereon,  not  countermandable,  in  favour  of  a 
third  perBon  either  by  agreement  with  him,  or 
by  an  order  on  the  debtor  or  holder  of  the  fund, 
to  pay  it  to  the  assignee,  by  which  agreement  or 
order,  after  notice  thereof^  the  debtor  or  holder 
of  the  fund  will  be  bound.  H,  had  a  sum  of 
money  in  a  bcmk,  he  instructed  N. ,  the  manager, 
to  place  £1000  of  it  out  at  interest,  for  the  benefit 
of  his  (ir.*s)  wife,  in  such  a  way  that  it  might 
be  easily  called  in  should  it  be  wanted.  N.  lent 
it  to  B,  on  personal  security,  and  on  an  under- 
taking on  B.*8  part  to  repay  it  on  demand. 
This  loan  to  B.  was  made  by  ff,*s  cheque  on  the 
bank.  JI,  subseouently  overdrew  his  account 
in  the  bank,  and  B.,  at  N.*8  instance,  paid  him 
£942  3s.  9d.,  the  amount  borrowed  from  H.,  less 
some  money  that  H.  owed  his  firm.  This  sum 
N,  paid  into  his  own  credit,  and  then  paid  it 
by  his  own  cheque  to  the  bank — and  it  was 


there  applied  in  reduction  of  jff.*s  overdnit 
This  payment  to  the  bank  was  on  the  8th  No- 
vember, 1873,  and  ff.*s  estate  was  placed  under 
sequestration  on  the  28th  of  the  same  month. 
N.,  who  was  examined  as  a  witness  on  behalf  of 
the  bank,  said  that  the  advances  by  the  bank  to 
H.  were  made  in  pursuance  of  an  agreement 
that  a  schooner  and  the  £1000  lent  to  B.  should 
be  a  security  for  the  repayment  of  them. 
Whether  these  advances  were  so  made  or  not  was 
submitted  as  a  distinct  question  to  a  jury,  who 
decided  it  in  the  affirmative.  As  there  was 
evidence  to  support  such  finding,  the  Court 
declined  to  interfere  with  it.  Hdd,  that  there 
was  a  valid  equitable  assignment  to  the  bank  of 
the  £1000  due  by  B,  for  a  present  considera- 
tion :  that  is  to  say,  the  agreement  to  make  the 
future  advances.  The  5th  and  14th  sections  of 
the  City  Bank  Act,  27  Vic.  (1864),  enact  as 
follows  : — "  It  shall  not  be  lawful  for  the  said 
company  to  advance  or  lend  any  money  upon 
the  security  of  lands  or  houses  or  ships  nor  to 
own  ships.  Provided  that  nothing  herein  con- 
tained shall  be  taken  or  construed  to  prevent 
the  said  company  .  .  .  from  taking,  hold- 
ing, and  enjoying  to  them  and  their  successors 
for  any  estate,  term  of  years,  or  interest,  for  the 
purpose  of  reimbursement  only,  and  not  for 
pront,  any  lands,  houses,  or  other  hereditaments 
or  any  merchandise  or  ships  which  may  be 
taken  by  the  company  in  satisfaction,  liquida- 
tion, or  discharge  of  any  debt  due,  or  to  become 
due,  to  the  company,  or  from  selling,  convene 
and  assuring  the  same  as  occasion  may  require. 
By  the  16th  section  it  is  enacted  that  "  it  shall 
be  lawful  for  the  said  company,  notwithstanding 
any  statute  or  law  to  the  contrary,  and  notwith- 
standing any  clause  or  provision  herein  con- 
tained ...  to  take  and  to  hold  until  the 
same  can  be  advantageously  disposed  of,  for  the 
purpose  of  reimbursement  only,  and  not  for 
profit,  any  lands,  houses,  and  other  real  estate, 
merchandise  and  ships  which  may  be  so  taken 
by  the  said  company  m  satisfaction,  liquidation, 
or  discharffe  of  any  debt  due  to  the  company, 
or  as  security  collateral  to  any  bill  or  promissory 
note,  or  in  security  for  any  debt  or  liability 
hondfde  incurred  or  come  under  previously,  and 
not  in  anticipation  or  expectation  of  snch 
security,  but  not  for  any  other  purposes,  and  to 
sell,  convey,  assign,  assure,  and  dispose  of  snch 
houses,  offices,  buildings,  lands,  hereditaments, 
or  other  real  estate,  merchandise,  and  ships,  as 
occasion  may  require."  On  the  2nd  of  October, 
1873— within  sixty  days  before  the  sequestration 
of  his  estate — H.  executed  a  mortgage  of  a 
schooner  to  the  bank ;  and  the  bank  after  the 
sequestration  sold  the  schooner — the  papers  and 
bills  of  sale  of  which  had  been  lodged  with  the 
bank  on  the  10th  of  July  preceding — and  ap- 

Slied  the  proceeds  of  the  sale  (£520)  also  in  re- 
uction  of  an  overdraft.  Held  {per  Hargrave, 
J.,  and  Faucetty  J.),  that  the  bank  was  em- 
powered by  the  words  of  the  6th  and  14th 
sections  of  the  Act  to  take  a  mortgage  of  the 
schooner  under  the  circumstances.  Held  {per 
Sir  James  Martin^  C.J.),  that  the  words  of 
the  sections  precluded  them  from  so  doing. 
Mackenzie  v.  The  Citt  Bank     •       -       -    1 
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d. PrindpcU  amd  mrtty^ — Cojiih  credit  bond  | 

— Joint  and  several — Proof  of  debt  against  I 
partnership  estate,]  W.  S,,  W,  P.,  R,  H.y  W,\ 
M,  C,  and  E,  T,  B,  became  "jointly  and  1 
severally  held  and  firmly  bound  unto  the 
Oriental  Bank  Corporation  in  the  sum  of 
£40,000,  for  which  payment,  to  be  well  and 
truly  made,  we  bind  ourselves,  and  each  of  us, 
and  any  two,  three  or  four  of  us,  and  the  heirs, 
executors  and  administrators  of  us,  and  any 
two,  three  or  four  of  us,  jointly,  severally  and 
respectively."  W,  S.  was  the  principal  debtor, 
the  others  named  being  sureties  to  the  extent  of 
£20,000  with  interest  and  costs.  Messrs.  B. 
and  S.  were  in  partneiship,  and  Messrs.  C  and 
H,  were  in  partnership,  but  in  no  way  connected 
with  each  other.  Each  of  the  firms  became 
insolvent.  Before  that  event  happened,  the 
bank  had  commenced  an  action  against  Messrs. 
G.J  H,,  and  B.    After  the  insolvency  of  Messrs. 

B.  and  iS'.,  the  bank  proved  on  the  bond  against 
their  separate  estates.  The  bank  then  applied 
to  prove  against  the  partnership  estate  of  Messrs. 

C.  and  jET.  ,  and  the  Chief  Commissioner  allowed 
the  proof,  ffeldt  on  appeal  {Martin^  C.J.,  dis- 
senting), that  the  Chief  Commissioner  had 
rightly  admitted  the  proof.  In  re  Church  & 
Imxs  (affirmed  on  appeal  to  Privy  Council)      45 


3. Property  settled  to  wi/e*s  separate  use — 

Order  and  disposition  clause — 5  Vic.j  No.  17,  s. 
55.]  A  husband  devised  and  bequeathed  unto 
his  wife  and  their  children  all  his  real  and 
personal  estate  for  their  use  and  benefit ;  but 
should  his  wife  marry  again,  the  second  husband 
to  have  no  power  to  mortgage,  sell,  or  make 
away  with  any  of  the  above  mentioned  property, 
aknd  after  the  death  of  his  wife,  then  all  the 
estate,  both  real  and  personal,  to  be  sold,  and 
the  money  to  be  equally  divided  between  his 
children.  The  wife  married  again,  and  her 
second  husband  dealt  with  the  property  as  his 
own,  selling  the  land  and  wool,  the  produce  of 
the  sheep  bequeathed,  in  his  own  name.  He 
then,  while  so  in  possession  of  the  property, 
become  insolvent,  and  his  estate  was  seques- 
trated. Held  (1),  that  the  wife  of  the  insolvent 
took  a  life  interest  free  from  the  control  of  her 
husband  ;  (2)  that  the  ffoods  and  chattels  of  the 
wife  so  in  possession  of  her  husband,  the  insol- 
vent, were  not  in  his  possession  by  consent  of 
the  true  owner  within  s.  55  of  the  Insolvency 
Act  (5  Vic.  No.  17),  and  his  official  assignee 
could  not  sell  them.    Hinton  v.  Miller  -    403 


4. Action  by  official  assignee — Breach  of 

contract  by  insolvent — Cross  action — Common  Law 
Procedure  Act,  1857,  s.  17.]  In  an  action  by 
an  official  assignee  on  a  building  contract, 
according  to  which  the  insolvent  undertook  to 
build  a  house  for  the  defendant,  the  defendant 
pleaded  (in  a  plea  of  cross  action  by  way  of  set- 
off) that  the  work  was  not  done  according  to  the 
terms  of  the  contract.  Held  (per  Hargrave  and 
Manning  J  JJ.  ;  Martin^  (J.J.,  dissentiente), 
that  the  plea  waa  good.  Humphery  v. 
Howes 411 


5. Proof  of  debt — Joint  promissory  note — 

Accommodation  of  one  partner.]  A  debt  on  a 
joint  promissory  note,  which  was  really  for  the 
accommodation  of  one  partner,  was  not  allowed 
to  be  proved  against  the  joint  estate,  though 
afterwards  provable  (and  proved)  against  the 
separate  estate  of  the  partner  who  had  the 
proceeds.    Be  Barnett  and  Levy    -        •    628 


6. No  a^ion  after  proqf  in,] 

EXOHANOE. 


See  Bills  of 


7. SUUus  and  powers  of  Chief  Commis- 
sioner— Bemuneratton  of  official  assignee — 
Counsel  representing  creditor,]  See  Prohibition. 


IITTEBPLEADEB — Between  parties—auctioneers 
sued  for  return  of  deposit— Security  for  costs.] 
Plaintiff,  the  vendee  of  real  property,  sued  the 
auctioneers  for  a  return  of  his  deposits  on  failure 
of  the  vendor  to  make  a  good  title.  The  auc- 
tioneers obtained  an  interpleader  order  from  a 
Judge  in  Chambers  for  the  vendor  to  be  defen- 
dant in  their  place.  The  plaintiff  obtained  a 
rule  nisi  to  set  aside  the  order  on  the  ground 
that  the  vendor  was  not  a  person  of  means. 
The  vendor  was  not  served  with  a  copy  of  the 
rule.  The  Court  ( Hargrave,  J.,  dissentiente) 
varied  the  order  of  the  Judge  in  Chambers  by 
directing  that  the  auctioneers  should  give  the 
plaintiff  security  for  costs  within  fourteen  days, 
otherwise  the  interpleader  order  would  be  dis- 
charged. There  was  nothing  in  the  point  that 
the  vendor  was  not  served.  Deller  v.  Prickett 
(20  L.J.Q.B.  151)  followed.  Chisholm  v. 
Richardson 334 


JTJBJ—See  Divorce. 


JUBTICES-^moZ;  Debts  Act  (10  Vic,,  No.  10)— 
Police  Magistrate-  17  Vic.,  No,  39,  s.  11— Juris- 
diction.] A  Police  Magistrate  sitting  alone 
under  17  Vic,  No.  39,  s.  11,  has  the  same  juris- 
diction to  hear  cases  in  the  Small  Debts  Court 
that  two  or  more  Magistrates  in  Petty  Sessions 
have  under  the  Small  Debts  Act  (10  Vic,  No. 
10).    R.  V.  O'Brien 196 

8. Small  Debts  Act  (10  Vic,  No.  10),  ss.  20 

&  42— Jurisdiction — Plaint  and  summons— Resi- 
dence —  Amendment  —  Technical  errors  only.] 
The  filinff  of  a  plaint  is  the  foundation  of  the 
jurisdiction  of  Justices  sitting  as  a  Court  of 
Petty  Sessions  under  the  Small  Debts  Act  (10 
Vic.  No.  10).  Where  no  plaint  is  filed,  the 
Justices  have  no  jurisdiction.  But  {per  Faucett 
and  Manning,  J  J. ;  Martin,  C.  J.,  dissenting)  it 
is  sufficient  if  the  defendant  receives  a  plaint 
written  out  on  a  summons  form,  setting  forth 
the  names  of  the  parties  and  the  nature  and 
amount  of  the  claim,  the  omission  to  serve  both 
summons  and  plaint  being  a  mere  technical 
error,  for  which,  under  s.  42,  process  will  not 
be  set  aside.  [Per  Martin,  C.J.  The  Act 
should  be  construed  strictly,  and  both  plaint 


Digitized  by 


(^oogle 


10 


INDEX. 


and  aommons  are  neceaaary.]  Where  the 
Juaticea  decide  upon  a  conflict  of  evidence  that 
the  defendant  is  resident  within  the  jurisdiction, 
the  Court  will  not  interfere  by  prohibition. 
[Per  Faucett  and  Manning,  J  J.  Where,  the 
queation  of  local  juriadiction  having  been  raiaed, 
tne  Juaticea  decide  to  hear  the  merita  before 
deciding  the  queation  of  juriadiction,  the  de- 
fendant, if  he  conteata  the  case  though  under 
proteat,  will  be  debarred  from  afterwarda  apply- 
ing for  a  prohibition  on  that  ground.]  An 
amendment  of  the  aummona,  though  wrongly 
made  by  the  Juaticea,  will  not  vitiate  the  pro- 
ceedinga  where  the  partiea  have  not  been  misled 
(a.  42).  Rule  for  prohibition  diacharged  with 
ooata.     Ex  parte  OfmOBXi^-        -  -338 

Z.-^-SmaU  Debts  Act  (10  Vic,  No,  10),  «.  9— 
Splitting  demand — Action  ft>r  tori.'\  Sheep  of 
A.  treapaased  upon  the  landa  of  ^.,  and  while 
ao  treapaaaing  some  of  A.^h  rama  injured  some 
maiden  ewes  of  B,,  who  brought  an  action  in  a 
Court  of  Petty  Sessiona  under  the  Small  Debta 
Becovery  Act  (10  Vic,  No.  10)  for  trespass  to 
hia  landa,  and  laid  the  damagea  at  £10.  At  the 
aame  time  and  in  the  aame  Court  he  brought 
another  action  againat  A.  for  the  damage  done 
to  hia  ewea.  The  Juaticea  gave  judgment  for  B, 
in  the  first  action,  with  damagea  at  £5.  They 
held  that  they  had  no  juriadiction  in  the  second 
action.  Held,  that  B.  could  recover  in  the  first 
action,  inasmuch  aa  the  bringing  of  aeparate 
actiona  for  the  damage  to  the  land  and  to  the 
ewea  waa  not  a  aplitting  of  the  cause  of  action, 
but  that  he  would  be  precluded  from  succeeding 
in  the  second  action  by  a  plea  of  judgment 
recovered.  Ex  parte  Lyon  (S.M.H,,  12th  Octo- 
ber, 1855,  Wilk.  515,  4th  ed.  625)  queationed. 
Ex  parte  Madden 487 

4. Licencing  Act  (25   Vic,  Xo.  14),  >».  3 — 

Opportunity  for  defendant  to  (jii'e  evidence — Ihity 
of  JuHticeA — Prohibition.]  Upon  a  conviction 
for  aelling  spirits  without  a  license,  a  prohibi- 
tion will  not  lie  on  the  ground  that  the  defendant 
waa  misled  by  the  Juaticea  in  not  being  directed 
that  he  miffht  give  evidence  on  his  own  behalf. 
Ex  parte  Webb 270 

6. Masters  and  Servants  Act  (20  Vic,  No. 

28) — Order — Power  to  amend — No  depositions — 
Prohibition.'^  An  order  under  the  Maatera  and 
Servanta  Act  (20  Vic. ,  No.  28)  that  the  defendant 
ahould  pay  certain  money  for  wagea  and  coata  *  *  to 
be  recovered  by  levy  and  distress,  in  default  of 
sufficient  distress,  three  months'  imprisonment," 
is  bad.  Juaticea  have  no  power  to  amend 
the  order  after  it  ia  finally  drawn  up.  But 
heJd  (per  Hargrave,  J.,  and  Faucett,  J.  ; 
Martin,  C.J.,  dissentiente),  that  the  Court  could 
amend  the  order.  Semble  (per  Martin,  C..1.),  a 
prohibition  will  be  grauted  where  depositions 
are  not  taken.    Ex  parte  Williams  -        •    268 

6. Masters  and  Sen^ants  Act  (20  Vic,  No. 

28) — Damages  for  torongful  dismissal,]  Juaticea 
have  no  power  under  the  Maatera  and  Servanta 
Act  to  award  damagea  againat  a  maater  for  the 


i  wronffful  dismiaaal  of  his  aervant.  Where  under 
'  a.  5  of  the  Maatera  and  Servanta  Act  jarisdiction 
ia  given  to  two  Justices,  a  Police  Magistrate 
may  exerciae  that  juriadiction  by  virtue  of  a  11 
I  of  17  Vic.  No.  39.    Ex  parU  Gorton        •    5» 

I     7. Practice— Amendment  of  adjndiccUion,] 

I  See  Animals  (2). 

8. Practice  —  Amendment  of  possession  tear- 
rant.]    See  Landlobd  and  Tjsnant. 

9. Order    dismissing    claim— Effect    of-— 

Finality.]    See  Shipping. 


LAHDLOBD  AJSTD  T:ES AST— Tenements  Act  (17 
Vic,  No.  10,  s,  2)— Warrant  of  possession- 
Signature — Amendment.]  A  case  under  the 
Tencmenta  Act,  17  Vic,  No.  10,  section  2,  waa 
heard  before  and  decided  by  five  Maffiatrates, 
but  the  warrant  of  poaaeaaion  was  signed  by  only 
two  of  them.  Held,  on  motion  for  prohibition, 
that  the  rule  nisi  must  go,  on  the  ground  that 
the  warrant  was  not  under  the  handa  of  a  ma- 
jority of  the  adjudicating  Juaticea,  but  that  the 
other  adjudicating  Magistrates  might  sign  the 
warrant  at  any  time  before  the  rule  was  made 
absolute,  and  the  warrant  thus  amended  would 
be  valid.    Ex  parte  MvhLKua    -        -         •    183 

2. Fixtures  on  laiul  leased  from  the  Crotpn 

and  conditionally  purchased — Wire  fencing.] 
The  plaintiffa  were  leasees  under  the  Crown  ot  a 
station  whereon  they  had  erected  a  line  of  fencing, 
which  fencinff  consisted  of  wooden  posts  let  into 
the  soil  in  the  ordinary  way,  and  of  six  wires 
passing  through  holes  in  the  poata,  tightened  at 
mtervala  by  wooden  pluga,  and  twiated  round 
aome  of  the  poata.  There  waa  alao  a  wooden 
rail  reating  on  the  top  of  the  posts.  The  defen- 
dant conditionally  purchased  the  land  on  which 
the  fencing  rested,  and  proceeded  to  take  the 
poata  down  and  pull  down  the  wires.  In  an 
action  of  trover  for  the  wire,  held  (Faxi/ceit,  J., 
dissetdiente),  that  the  wire  formed  part  of  the 
fencing    and  waa    a  fixture.      Knox   v.    Bbo* 

THKBTON -      185 


IXSSkL—See  Defamation. 


LICEOTIirO  ACT   (25  Vic.,  No.  14),  a.  ^— Pro- 
ceedings under.  ]    See  Justices. 


LIMITATIOlfB,  STATUTE  01  —  Bealty  —  Non- 

iwcr — Adverse  possession.]  Non-user  for  the 
time  apecified  in  the  Statute  of  Limitationa  ia 
not  autficient  of  itself  to  oust  the  owner  by  title. 
There  must  not  only  be  an  absence  of  possession 
by  the  person  who  had  the  right,  but  also  actual 
possession  by  another.  Smith  v.  Lloyd  (23  L.  J. 
Ex.  194)  followed.    Sawtkb  v.  GoLoiNa  -    181 

2. Ejectment  —  Adverse  possession — Evi- 
dence,]   In  order  to  defeat  a  documentary  title 
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of  a  plaintiff  in  ejeotment  it  is  only  necessary  to 
show  that  twenty  years  before  action  brought 
some  person  was  in  adverse  possession,  and  that 
the  plaintiff  has  not  since  oeen  in  possession. 
It  is  not  necessary  to  show  continuoas  and  con- 
nected occupation  adverse  to  the  plaintiff  {per 
Martin,  C.J.,  and  Hargravty  J.  ;  Faucetty  J., 
dissentiente).  A  new  trial  was  granted  on  the 
grounds  of  misdirection.  In  an  action  of  eject- 
ment, upon  evidence  being  given  that  the  records 
of  the  Sheriff's  Ck>nrt  of  Ltmarkshire  were  never 

Sermitted  to  be  taken  out  of  the  United  King- 
om,  a  certified  copy  was  admitted  by  the  Judffe 
at  the  trial,  ffeldy  that  the  copy  was  rightly 
admitted.     Laing  v.  Bain-        -        -        -    332 


MALICIOUS  VVJOSECUnOV  —  Description  of 
offence  charged  ~  Illegal  arrest  —  MamstrcUe 
issuing  toarrani  ivithout  jurisdiction.]  A  District 
Court  plaint  for  malicious  prosecution  alleged 
that  the  defendant  charged  the  plaintiff  with 
absconding  from  his  hired  service.  It  was 
proved  that  the  defendant  swore  an  information 
against  the  plaintiff  under  s.  2  of  the  Masters 
and  Servants  Act  (20  Vic.  No.  28)  for  absenting 
himself  from  his  service.  A  Magistrate  on 
such  information  granted  a  warrant  under  s.  11 
of  the  Act,  although  the  requirements  of  that 
section  were  not  complied  with.  The  District 
Court  Judge  nonsuited  the  plaintiff.  Held,  on 
{per    Martin,   C.J.,   and  Fauceti,   J.; 


iargrave,  J.,  dis^ientiente),  that  the  description 
in  the  plaint  of  the  offence  with  which  the 

?laintiff  was  charged  was  a  sufficient  one.  (2) 
*bat  the  defendant  was  liable  although  the 
Magistrate  in  issuing  the  warrant  acted  without 
jurisdiction.  The  nonsuit  was  set  aside,  and  a 
new  trial  ordered.    Abkold  v,  Johnson  -    429 


JiAKDAJSJJS— Prerogative  ivrit-To  Secretary 
for  Minen -Mining  Act  (37  Vic,  No.  13),  «.  56, 
dec. — Mi}ie7'al  Lea^e  Regtdatiotis,  RegSx  32  and 
34.]  Mandamus  will  not  lie  as  against  servants 
of  the  Crown,  as  such,  and  merely  to  enforce 
the  satisfaction  of  claims  upon  the  Crown.  A 
rule  nisi  for  a  mandamus  to  the  Secretary  for 
Mines  commanding  him  to  hand  over  to  the 
applicant  a  mineral  lease  executed  by  the 
Governor  in  pursuance  of  the  Mining  Act  (37 
Vic,  No.  13)  to  the  applicant,  was  refused,  on 
the  ground  that  the  Act  did  not  impose  upon 
the  Secretary  of  Mines  the  duty  of  handing  over 
a  lease  after  it  had  been  executed  by  the 
Governor  to  the  lessee.     Ex  parte  Cox      -    287 

2. Colonial  Treasurer— Appropriation  Act 

—Duty  of  public  officers.]  Where  public  officers 
are  simply  the  holders  of  money  which  belongs 
to  the  Crown,  but  which  is  held  by  them  in 
trust  to  be  paid  over  to  other  persons,  the  duty 
which  these  officers  have  to  perform  is  a  duty 
to  the  Crown  and  not  to  the  individual  who  is 
to  get  the  money.  K.,  the  Curator  of  the 
Museum,  applied  for  a  mandamus  to  compel  the 
Colonial  Treasurer  to  pay  a  sum  of  £10(X) 
voted  him  by  the  Parliament.    The  sum  was 


included  in  £2500  appropriated  by  Act  of  Par- 
liament **  for  the  Museum."  No  mention  of 
K.'s  name,  or  of  the  sum  of  £1000,  was  made  in 
the  Appropriation  Act,  Hdd,  that,  assuming 
the  Governor  had  issued  a  warrant  for  the  pay- 
ment of  £1000  to  iT.,  still  as  the  money  would 
not  be  available  until  the  payment  was  au- 
thorised by  the  warrant  of  the  Minister  for 
Justice  and  Public  Instruction,  in  whose  depart- 
ment the  Museum  was,  the  rule  granted  for  the 
manda/mu8  should  be  discharged.  Ex  parte 
Kbefft 446 


JtULBJSEBOAXD— Prohibition  to.]  SeeSuiPViSQ. 


KASEET  OYEBT.]    In  this  colony  there  is  no 
market  overt.    Pabr  v.  Ash     -        -        -    352 


KASTEH  AKD  SERY AST— Masters  and  ServaiUs 
Act  (20  Vic.,  No.  28)— /»  proceedings  he/ore 
Justices,  -no  damages  for  lorongful  dismissed.] 
Ex  parte  GotiTOV 629 

2. —  Masters  and  Servants  Act  (20  Vic,  No, 
28) — Order— A mendment.  ]    See  Justices. 

3. Masters  and  Servants  Act  {20  Vic,  No, 

28),  ss.  2,  II— lUegcd  arrest.]  See  Malicious 
Prosecution. 


MEBCHANT  SHIFFIKG  (lUPESIAL)  ACT  (17  d: 
18  Vic.  c.  104),  s.  189— Action  for  seaman's 
ujoges.]    See  Shipping. 


VISmQ— Mining  Act  (37  Vic  ,  No.  13).  s.  129- 
Forcibly  retaJcing  possession — Evidence  b^ore 
Magistrates— Decision  of  Warden  and  Mining 
Judge.]  A  rule  nisi  for  a  prohibition  was  moved 
against  Justices  ivho  had  fined  the  applicant 
under  s.  129  of  the  Mining  Act,  1874  (3  Vic,  No. 
13),  for  forcibly  takine  possession  of  a  claim. 
The  right  to  the  claim  had  been  in  dispute 
between  B.  and  the  applicant,  and  proceedings 
were  instituted  by  B.  in  the  Warden's  Court  to 
determine  the  ownership.  The  Warden  decided 
in  favour  of  the  applicant.  R.  thereupon  ap- 
pealed from  this  decision  to  the  District  Court 
Judge,  who  reversed  the  decision  of  the  Warden. 
In  pursuance  of  that  decision  the  Warden  re- 
moved the  applicant  from  the  claim  and  put  R, 
in  possession.  The  applicant  afterwards  ejected 
R.  and  worked  the  ground.  The  proceedings  in 
question  before  the  Justices  were  then  taken  by 
R.  against  the  applicant.  At  the  trial  the 
«histices  refused  to  receive  evidence  tendered 
by  the  applicant  of  the  written  judgment  of  the 
Warden  or  to  go  into  the  merits  of  nis  decision. 
Held,  that  the  Justices  were  right.  The  rule 
was  refused.     Ex  parte  Ward  -  -    471 

2. Mining  Act  (37  Vic,  No.  13),  s,  56,  cfcc 

— Mineral  lexise — Mandamus  to  Minister,]  See 
Mandamus. 
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lICUmCLVALlTlES^Municipalities  Act  of  1867 
(31  Vic,  No.  12),  sectimis  *23,  28,  99— Otw^er- 
Readju8tment  of  wards— PosUioti  of  aldermen.] 
S.  was  one  of  six  aldermen  who  represented  two 
wards  in  the  borough  of  R.  By  readjustment 
under  section  23  the  borough  was  divided  into 
three  wards.  The  ward  which  S.  represented 
was  altered  by  the  readjustment.  Held  (Har- 
grave,  J.,  dissenfienfejy  that  S.  (it  not  being  his 
turn  to  retire)  remained  an  alderman,  though 
the  .ward  for  which  he  had  been  elected  was  no 
loneer  in  existence,  and  that  as  he  had  no  notice 
of  the  mayoral  election,  that  election  was  void. 
Ex  parte  Kead 178 

2. 31    Vic,  No.    12,  M.    117,    163— fiy- 

laws— Cattle  Driving  Act  (16  Vic,  No.  23)— 
Common  law  right— Ultra  mres.]  A  by-law 
prohibited  the  driving  of  cattle,  other  than 
milch  cows  and  working  bullocks,  along  the 
roads  of  the  borough  of  L. ,  except  between  the 
hours  of  10  p.m.  and  8  a.m.  Held,  that,  in  view 
of  the  Cattle  Driving  Act  (16  Vic,  No.  23), 
which  did  not  apply  to  L. ,  the  by-law  was  ultra 
vires  as  infringmg  a  common  law  right.  Ex 
parte  Abbott 191 

8. By-laws  Sydney  Corporation  Act  (14 

Vic,  No.  4\),  ss.  82,  83.  112- Regulation  of 
tra^c — Conviction  on  complaint  of  inspector  of 
nutsaTiees.]  A  by-law  of  the  Sydney.  Corpora- 
tion, prohibiting  persons  from  driving  or  riding 
from  one  public  street  to  another,  or  turning 
the  corner  of  any  public  street  at  a  pace  faster 
than  a  walk,  is  intra  vires  and  authorised  by 
section  112  of  the  Sydney  Corporation  Act  (14 
Vic,  No.  41)  and  the  owner  of  a  private 
vehicle  may  be  convicted  of  a  violation  of  this 
by-law  upon  the  complaint  of  the  inspector  of 
nuisances.    Ex  parte  Pritchard       •        -    236 

4. Municipalities  Act  of  1867  (31  Vic,  No, 

12),  s.  99— Ouster — Omission  from  nomination 
paper,]  L.  was  duly  nominated  for  election  as 
an  alderman  for  C.  ward,  in  the  municipality  of 
S.  The  nomination  paper  was  in  accordance 
with  the  Act,  but  omitted  to  state  that  C.  ward  i 
was  within  the  municipality  of  S.  Held,  that 
the  retuming-officer  was  wrong  in  rejecting  the 
nomination  on  the  ground  of  that  omission,  and 
a  rule  under  section  99  to  oust  G. ,  who  was  the 
other  candidate  and  who  had  been  declared  ' 
elected,  was  made  absolute,  but  without  costs. 
Ex  parte  Lenehan 231 

6. MunicipalitieA  Act  of  18&7  (31  Vic,  No. 

12),  ss.  62,  74,  77  db  99— Declaration  by  voter, 
s.  52,  schedule  C— Declaration  by  poll-clerk,  s.  74 
— Ballot  papers — Distinction  between  proreedings 
under  s.  99  and  quo  warranto.]  If  it  appears  to 
the  Court,  in  a  proceeding  taken  under  section 
99  of  the  Municipalities  Act  of  1867  (31  Vic, 
No.  12),  that  a  person  has  been  unduly  elected 
an  alderman,  the  Court  has  no  discretion  in  the 
matter  as  in  quo  warranto,  but  will  have  to 
make  absolute  the  rule  to  oust  him  from  the 
office.  Where  per&ons  were  allowed  to  vote 
without  having  made  the  declaration  prescribed 


by  section  62  of  the  Act,  the  election  was  held 
to  have  been  invalid.  Held,  also  ( per  Harprare^ 
J.),  that  the  fact  that  the  poll-clerk  did  not 
make  the  declaration  required  by  section  74  alao 
rendered  the  election  void.  Senible  [per  Mariin^ 
C.J.),  that  the  fact  that  the  poll-clerk  did  not 
sign,  but  merely  initialled,  the  ballot  papers  was 
not  material,  as  the  provision  in  section  77  i* 
merely  directory.    Ex  parte  Reay    -       •    IMO 

6. Municipalities  Act  o/1867  (31  Vic,  A'b. 

12),  8.  BQ—Nomination  of  alderman— Raits  in 
arrear.]  An  elector  whose  rates  are  in  arrear 
cannot  nominate  a  candidate  for  election  as 
alderman,  even  though  he  pay  such  rates  before 
the  * 'day  of  nomination."  Ex  parte  Vayies    856 

7. Municipalities  Art  of  1867  (31  Vic  No. 

12),  ss.  32,  51,  52,  66,  99— Nomination  of  alder- 
man— Qualijication  of  nominator — Qualijication 
of  candid-ale.  ]  An  alderman  must  be  nominated 
by  two  electors  "  entitled  to  vote  "  (s.  66).  An 
elector  is  not  entitled  to  vote  until  he  has  paid 
his  rates  (s.  52).  But  where  a  nomination  paper 
has  been  signed  by  four  electors,  two  of  whom 
have  paid  their  rates,  the  fact  that  the  rates  of 
the  other  two  are  in  arrear  does  not  invalidate 
the  election.  Every  male  elector  is  eligible  as 
alderman  (s.  32)  although  at  the  time,  his  rates 
being  in  arrear,  he  is  not  entitled  to  vote.  In 
re  Elkinuton 283 

8. Municipalities  Act,  1867(31   Vic,  No. 

12),  ss.  37, 99,  lOl—DisqualiJication  of  alderman 
for  lum-cUtendance — Atteridance  where  no  quorum 
— Ouster — Costs.]  A  vacancy  was  declared  in  a 
municipal  council  under  s.  37  of  the  Munici- 
palities Act  of  186T  (31  Vic,  No.  12),  on  the 
ffrounds  that  ^.,  an  alderman,  had  been  absent 
from  the  meetings  of  the  council  for  three 
months.  A.  had  in  fact  attended  one  duly  con- 
vened meeting  of  the  council,  but  no  qttorum 
was  formed  and  the  meeting  lapsed.  Held,  on 
motion  for  a  rule  under  s.  99  to  oust  B.,  who 
had  been  elected  in  A.'s  place,  that,  although 
there  was  no  quorum  present,  A.*s  attendance 
was  as  efficacious  for  the  purpose  of  the  section 
as  if  there  had  been  a  full  attendance,  and  that 
B,  must  be  ousted.    Ex  parte  Gannon     -    361 

9. Nuisance — Escape  of  water — Powers  of 

municipalitits — Liability  for  damwje  by  flood — 
Surface  drainage  —  Dam  on  water  reserve  — 
Sydjiey  Water  Supply  Act  of  1853  (17  Vic,  No. 
35),  s.  12.]  The  owner  of  lower  land  has  a  right, 
by  erecting  a  dam  or  otherwise,  to  pen  back  the 
surface  drainage  from  the  higher  land  flowing  in 
an  undefined  course.  Plaintiff  brought  an  action 
for  damage  by  overflowing  of  defendants'  drains. 
Before  the  construction  of  the  drains  by  the 
defendants,  the  rain  water  falling  on  plaintiff's 
land  flowed  over  the  surface  on  to  tne  water 
reserve.  After  the  construction  of  the  drains, 
the  Sydney  Corporation,  acting  under  s.  12  of 
the  Water  Supply  Act  (17  Vic,  No.  35),  built  a 
dam  on  the  reserve  for  the  purpose  of  preventing 
house  sewage  and  other  offensive  matter  from 
flowing  on  to  the   reserve.      The  water  and 
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tewage  so  dammed  back  flowed  over  the  plain- 
tiff's land  from  the  drains  constructed  by  the 
defendants.  Held  {per  Martin,  C.J.,  and  Har- 
grove, J. ;  Manning,  J.,  disaentierUe),  that  the 
Sydney  Corporation  had  a  right  to  pen  back  the 
surface  drainage,  and  (2)  that  thev  had  power 
to  construct  the  dam  by  s.  12  of  the  Water 
Supply  Act  (17  Vic,  No.  35),  and,  therefore, 
that  the  defendants  were  liable.      Butcher  u, 

BOBOUOH  OF  WOOLLAHRA  -  -  -  -      474 


VEGUGEHCE— <9ee  Carbieb. 


H£W  TBIAIi^New  trial  motion —Point  not 
taken  at  tried — Included  in  ground  that  verdict 
was  against  evidence,]    Pabb  v.  Ash-        •    862 

2. Bight  to  begin  at  the  trialJ]    See  Ejbot- 

MENT. 


irUISANCE — Escape     of    wcUer — Draina    eon- 
structed  by  municipality — Statutory  rights.]    See 

MUNIOIPAUTIES. 


PAKTHEE8HIP— )Scop6— Oo-ot£mer»  of  station— 
Scde  of  land]  Land  as  well  as  other  property 
was  the  subject  of  partnership ;  one  partner  sold 
the  land.  There  was  no  evidence  to  show  he 
had  authority  to  sell,  or  to  show  the  general 
scope  of  the  partnership.  Held,  that  in  the 
absence  of  such  evidence  the  partner  had  no 
power  to  sell.  In  the  case  of  partnership  in 
station  property,  although  either  of  the  partners 
may  be  at  Rberty  to  sell  the  stock,  yet  the  land 
itself  can  only  be  dealt  with  as  by  co-owners, 
and  its  transfer  requires  the  consent  of  all  the 
parties  interested.    Bowrk  v,  Mobbison  -    199 

2. What  constitutes — Agreement  to  carry 

on  business  ■— Stipxdation  between  partners 
limiting  right  to  sell — Right  of  any  partner 
to  sell— Notice,]  The  existence  of  a  part- 
nership does  not  depend  upon  the  private 
intentions  of  the  parties,  but  must  be  decided 
by  their  intentions  to  be  ascertained  by 
their  acts.  A^  and  /).,  in  Sydney,  and  /.  U, 
and  R.  U,,  at  a  whaling  station  in  the  South 
Pacific,  entered  into  an  agreement  under  seal  to 
carry  on  business  in  connection  with  the  whaling. 
There  was  a  stipulation  in  the  affreement  that 
all  oil  was  to  be  sold  by  ^.  or  2).  in  Sydney. 
J,  U.  and  R.  U*  sold  certain  oil  at  Noumea,  to 
C.  and  S.,  who  consigned  it  to  the  plaintiffs, 
their  agents  in  Sydney.  The  oil  was  seized  on 
its  arrival  in  Sydney  under  a  ^.  /a. ,  issued  by 
the  defendants  asainst  Z).,  one  of  the  Sydney 
partners.  The  plaintiffs  sued  in  trespass  and 
trover,  and  recovered  damages.  Held  (by 
Martin,  C.J.,  and  Faucett,  J.),  that  the  verdict 
was  right ;  that  there  was  a  partnership  ;  that 
as  it  was  a  trading  partnership  each  partner 
could  sell ;  and  that,  whatever  the  stipulations 
between  the  partners,  the  right  of  one  partner 
to  sell  the  partnership  property  could  not  be 


limited,  as  remrds  purchasers,  without  express 
notice.  Held,  also,  that  if  C,  and  8,  did  not 
know  of  the  partnership,  the  right  of  /.  U,  and 
R.  U,  to  sell  would  depend  upon  the  general 
rights  of  each  partner,  and  not  upon  any  private 
stipulation.  Held,  by  Hargrave,  J.,  that  there 
was  no  partnership ;  but  th&t  the  verdict  for 
the  plaintiffs  was  right,  because  /.  U.  and  R,  U. 
were  left  with  full  apparent  power  over  the 
property,  and  0.  and  S,  had  received  no  notice 
that  they  had  no  power  to  sell.  Montefiobe  v, 
Smh'H 246 


8. Insolvency— Proof  qf  debt-^oint  and 

several  bond.]    See  Insolvency. 

4. Joint  promissory  note.  ]  See  Insolvenct. 


PATENT  —  Infringement — Account  of  profits.  ] 
Plaintiffs,  as  the  assignees  of  a  patent  granted 
to  the  inventor  of  certain  improvements  in  the 
construction  of  kilns  or  ovens  for  the  burning  of 
bricks,  filed  a  bill  against  the  defendant  for  in- 
fringement of  the  patent,  and  asked  for  an 
account  of  the  pronts.  The  Primary  Judge 
made  a  decree  that  an  account  should  be  taken 
of  the  profits  made  by  the  defendant  from  the 
use  ana  exercise  of  the  kiln  constructed  by  the 
defendant,  according  to  the  invention  mentioned 
in  certain  letters  of  registration,  and  from  the 
use  and  exercise  of  all  the  improvements  in  kilns 
and  ovens  specified  and  claimed  in  the  letters  of 
registration,  and  from  the  sale  of  bricks  so  manu- 
factured by  him  in  the  kiln  erected  by  him. 
Held,  on  appeal  {ptr  Martin,  C.  J.,  and  Faucett, 
J.  ;  Hargrave,  J.,  dissentiente),  that  the  decree 
should  be  varied  by  adding  the  words  *'so  far 
as  the  profits  on  such  sales  are  due  to  the  use 
and  exercise  of  the  said  invention  and  improve- 
ment."   Goodlet  v.  Fowleb    -        -        -    496 


PLEADIirG  —  Declaration  —  Difference   betiveen 
copy  served  and  copy  fled.]    See  Shipping. 

2. Action Jor  seaman's  wages.]   See  Ship- 
ping. 


^RACnCK— Prohibition  to  District  CouH  Judge 
—District  Courts  Act  (22  Vic,  No.  18)— Con- 
Jirmation  of  rule  nisi  granted  by  Judge  in 
Chambers— 4  Vic.,  No.  22,  s.  27.]  A  rule  nisi 
for  a  prohibition  to  a  District  Court  Judge  was 
granted  by  a  Judge  in  Chambers,  on  the  ground 
that  as  the  question  of  title  arose  the  Judge  had 
no  jurisdiction,  but  was  not  confirmed  on  the 
first  dav  of  the  next  ensuing  term.  Held,  on 
motion  before  the  Full  Court  to  make  the  rule 
absolute,  that  it  was  an  order  requiring  con- 
firmation on  the  first  day  of  term,  under  4  Vic, 
No.  22,  s.  27 ;  that  it  was  not  an  application 
under  ss.  90  and  91  of  the  District  Courts  Act, 
under  which  a  prohibition  could  only  be  obtained 
before  the  hearing ;  and  the  rule  was  discharged. 
JBhs  parte  MgCabthy 285 
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3. Summons  to  8et  aside  ca.  re. — Mnat  he 

ttigned  by  Judge."]    See  Akrest. 

8. Ejectment — Bight  to  hegiii.]    See  Eject- 
ment. 

4, Action  by  official  assignee — Plea  of  cross- 

a4:tion,]    See  Insolvency. 

6. Interpleader    between  parties — Security 

for  cottit.]    See  Interpleader. 

6. Under  Small  Debts  Act  (10  Vic,  No.  10) 

— A  mendment.  ]    See  J  ustices. 

7. In    Vire- Admiralty. '\     See  Vice-Admi- 

RALTY. 

8. In  Equity,]    See  Will. 

And  see  New  Trial. 


PBIKCIPAL  AKD  SUSETT—Se^  Insolvency. 


^BJ0EIBTn.0V—Insolre7icy^Status  and  powers 
of  Chief  Commissioner — Cost^ — Remuneration  of 
official  ojtsignee  —Summary  order  for  repayment 
^Insolvency  Acts  (5  Vic.,  No.  17),  d:c.]  The 
Chief  Commissioner  of  Insolvent  Estates,  thouffh 
not  a  .ludge  of  the  Supreme  Court,  exercises  the 
insolvency  jurisdiction  of  the  Supreme  Court, 
and  therefore  (semble,  per  Martin,  C.J.,  and 
Faucett,  J.)  a  prohibition  will  not  lie  against 
him.  Per  Hargrave,  J.,  a  prohibition  will  lie. 
See  In  re  Frost  (10  S.C.R.  187).  fle  has  the 
official  assignees  under  his  control,  and  can  fix 
the  amount  of  their  remuneration  or  commission 
and  disallow  costs;  but  he  cannot  order  an 
official  assignee  to  repay  costs  paid  or  commis- 
sion retained  without  calling  upon  him  to  show 
cause.  Order  for  such  repayment  rescinded. 
Counsel  representing  a  creditor  canncit  be  heard 
unless  the  creditor  has  filed  objections  under  s. 
90  of  5  Vic,  No.  17.  Ex  parte  Sempill,  In  re 
Wilkinson 164 

3. Proceedings  before  Justices — No  depo- 
sitions taken — Ground  for  ptohibition.]  See 
Justices. 

8. ConfrmaXion  of  rule  nisi— 4  Vic.  No.  22, 

8.  27.]    See  Practice.' 

4.  —  Costs.']    See  Roads. 

6. To  Marine  Board.]    See  Shipping. 

QUO  WAREAHTO— ^ce  Municipalities  (6). 


BAILWATS  ACT  (22  Vic.,  No.  19)— Resumption 
of  land.  ]    See  K esumption  . 


SEAL  PBOPESTT— /?ea;  Property  Act  (26  Vie., 
No.  9),  ss.  81,  82,  I2d— Caveat  after  certiJiajUe 
issued.]  A  claimant  by  title  antecedent  to  issue 
of  original  certificate  cannot  lodge  a  caveat 
under  s.  81.  Ex  parte  Doust,  Se  Inwood's 
Caveat 631 

3. See  Limitations  (Statute  of). 


EESITMFTIOH  OF  LASD—BaUtDays  Act  (22 
Vic.,  No.  19),  *».  12  to  16— Plan  lodged  and  con- 
firmed— No  demrUion — Notice  und^r  s.  22  -Pro- 
poned resumption  of  part  oidy.]  Plaintiff  wss 
the  owner  of  land  on  which  were  erected  two 
dwellinghouses,  attached  and  under  the  same 
roof.  The  spouting  was  continuous,  and  carried 
the  water  collected  into  a  tank  common  to  both 
houses.  The  party  wall  was  not  fit  for  an 
external  wall.  The  defendant,  the  Commissioper 
for  Railways,  had  a  map  prepared  under  sectioi 
12  of  the  Railways  Act  (22  Vic,  No.  19), 
showing  the  plan  of  a  proposed  line  of  railway, 
and  showing  that  he  intended  taking  part  of  the 
land  pertaining  to  each  of  the  plaintiffs  hoases 
for  the  purposes  of  the  railway.  The  plan  was 
then  confirnied  under  section  13  by  notice  in  the 
Gazette,  was  lodged  as  directed  by  section  14, 
and  notice  was  given  by  advertisement  under 
section  16  that  it  was  intended  to  make  the 
railway  according  to  the  plan  lodged.  The 
defendant  then,  without  amending  the  nlao 
under  section  15  as  to  any  deviation,  servea  on 
the  plaintiff  a  notice  under  section  22,  by  whieh 
it  appeared  that  only  a  small  part  of  the  land 
marked  on  the  plan  lodsed,  ana  belonging  only 
to  one  of  the  plaintuTs  houses,  would  1» 
required.  Held,  on  a  special  case  (per  Marii^ 
C.J.,  and  Manning,  J.)  :— 1.  That  the  Com- 
missioner was  bound  by  the  original  plan  lodged 
and  confirmed,  no  step  having  been  taken  ander 
section  15  for  a  deviation.  2.  That  the  two 
dwelling-houses  were  not  to  be  considered  as 
one  house  within  the  meaning  of  the  Act.  Per 
Hargrare,  J.  : — 1.  That  the  notice  under  section 
22  constituted  a  contract,  and  that  the  C/om- 
missioner  was  not  obliged  to  take  more  than 
included  in  it.  2.  That  the  two  tenements 
formed  one  house  within  the  meaning  of  the 
Act,  and  the  Commissioner  was  bound  to  take 
the  land  attached  to  both.  Puilups  r.  Com- 
missioners FOB  Railways         -        -        -    360 

EOAD — Proclaimed  across  private  railtn^f^ 
Private  Railway  Act — Powers  of  Exeattirt.] 
The  provisions  of  the  "  Morehead  and  Young's 
Railway  Act,  1862,"  do  not  interfere  witl»,  or 
limit,  the  powers  conferred  upon  the  Governor 
and  Executive  Council  by  the  Roads  Act  (4 
Will.  IV.,  No.  11)  for  the  opening  of  roadi 
through  any  lands  in  the  colony.  SoornsB 
AusTKALiAN  MiKiNO  CJo.  r.  Garbbtt        •    H^ 

2. Roads  (Public)  Act  (4  WiH.  IV.,No.  11), 

ss.  2,  SS—Ganien— Reservation  from  grant— 
Construction  of  St  alettes.]  Plaintiff  was  holder 
of  land  used  as  a  market  garden  under  a  grant 
from  the  Crown  dated  1823,  in  which  there  was 
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a  roaenration  of  roads.  The  defendants,  repre- 
tenting  the  manicipality  of  Alexandria,  acting 
under  s.  2  of  the  Public  Roads  Act  (4  Will.  IV., 
No.  1 1),  opened  up  a  road  through  the  plaintiff's 
land.  The  plaintiff  brought  an  action  for 
trespass ;  the  defendants  pleaded  not  guilty  by 
statute ;  verdict  for  the  defendants.  Sfeld  (per 
ffargrave,  J.,  and  Manning,  J.  ;  Martin,  C.J., 
(UssentienU),  it  was  properly  left  to  the  jury  to 
say  whether  the  land  was  a  "garden"  or  not ; 
and  that,  considering  the  jury  had  a  view,  they 
were  justified  in  finding  that  the  land  was  not 
in  actual  use  as  a  '*  garden"  within  the  meaning 
of  s.  2  of  the  Act.  Per  Martin,  C.J.  The  word 
"garden"  in  that  Act  meant  what  was  popu- 
larly known  or  generally  understood  as  a  garden, 
and  that  the  word  should  have  been  defined  by 
the  Judge  at  the  trial,  and  should  not  have  been 
left  to  the  jury  to  define.  Per  Martin,  C.J., 
and  Hargrave,  J.  Where  an  Act  of  Parliament 
gives  a  power  to  the  Crown  to  invade  private 
rights,  such  a  power  should  be  construed  strictly. 
Per  Manning,  J.  Such  an  Act  should  not  be 
construed  iu  favour  of  private  individuals,  but 
rather  in  favour  of  the  public,  for  whose  benefit 
it  was  passed.     Allbn  v.  Foskett    •        •    456 

8. Public  roads — Poods  (Cumberland)  Act 

(13  Vic,  I^o,  41),  ss,  8,  9— Power  to  cut  down 
trees  on  private  land  —  Prohibition  —  Costs.] 
Commissioners  appointed  under  the  Roads 
(Cumberland)  Act  (13  Vic,  No.  41),  have  no 
power  to  cut  down  trees  on  private  lands 
adjacent  to  roads  under  their  charge.  Such 
power  is  not  to  be  implied  from  ss.  8  and  9,  and 
could  only  exist  by  virtue  of  an  express  enact- 
ment.    Ex  parte  Fitzfatrick  •  -SIM 


BALE  (LAVD) — See  Partnebship. 


SSAMESTS    LAWS    C0H80LIDATI0V   ACT   (27 

Vic.,  ^o.  13) -See  Shippino. 


^iBXB^lSi3^-'Toioage— Maritime  lien,]  A  claim 
for  towage  rendered  necessary  by  the  condition 
or  position  of  the  vessel  towed  constitutes  a 
maritime  lien,  even  though  the  vessel  at  the 
time  be  in  the  hands  of  charterers.  The 
Maogreoor  (Hrsblton's  claim)  -    107 

3. Bill  of  lading — Memwxindum  in  margin 

-^Berthing  vessel — Practice — Declaration.]  A 
hill  of  lading  had  the  following  memorandum 
written  on  its  margin : — "  Goods  to  be  dis- 
charged from  ship  berthed  at  Campbell's  Wharf 
on  arrival,  provided  there  is  a  vacant  berth 
within  48  hours."  It  was  not  initialled  or 
signed  by  the  captain.  Held,  in  an  action  for 
breach  of  the  contract  contained  in  the  above 
memorandum,  that  if  the  words  were  in  the 
margin  of  the  bill  of  lading  when  si^ed  by  the 
captain,  they  were  binding  upon  him.  Held, 
olso,  that  upon  the  true  construction  of  the 
memorandum  the  captain  was  bound  to  berth 
his  ship  at  Campbell's  Wharf  within  48  hours 


of  arrival,  provided  there  was  a  vacant  berth 
within  that  time.  Where  there  is  difference 
between  the  copy  of  the  declaration  filed  and 
the  copy  served  on  the  defendant,  the  Court  will 
look  at  the  copy  filed.     Parburt  v.  Purdy    207 

8. BUI  of  lading— Conditional  delivery  of, 

to  agent  of  master.]  An  action  on  a  bill  of 
lading  will  lie  bv  the  consignor  against  the 
master  of  a  vessel,  although  the  bill  of  lading 
after  being  signed  was  not  delivered  to 
the  consignor  but  to  the  master's  agent,  to  be 
held  uutu  called  for  by  the  consignor  (as  was 
afterwards  done).     Hamilton  r.  Kitchib-    274 

4. Marine  Board — Suspension  of  certijicaie 

—Peport—Navigation  Act  (35  Vic,  No.  7),  s.  87 
—Members  of  Board  iiUerested — Prohibition,] 
A  prohibition  will  lie  to  the  Marine  Board. 
The  Marine  Board  held  an  investigation  into  the 
cause  of  a  collision  between  two  vessels,  A.  and 
B.,  by  which  B.  was  sunk.  One  of  the  members 
of  the  Board  attending  the  inquiry  was  a  mem- 
ber of  the  company  which  owned  the  vessel  A. ; 
another  member  was  the  manager  of  an  assurance 
company  in  which  a  re-insurance  against  collision 
had  been  effected  on  the  same  vessel.  The 
Board,  without  having  received  any  report, 
suspended  the  certificate  of  the  master  of  the 
vessel  B.  for  navigating  his  vessel  on  the  wrong 
side  of  the  harbour.  Held,  on  an  application 
for  a  prohibition  to  the  Board,  that  as  two  of 
the  members  of  the  Board  were  interested  in  the 
result,  and  should  not  have  sat  on  the  inquiry, 
a  prohibition  should  be  granted.  Held,  also 
(per  Martin,  C.  J.,  and  Hargrave,  ^, ;  Manning, 
J.,  dissentiente),  that  the  Marine  Board  had  no 
power  under  the  Navigation  Act  (36  Vic,  No.  7) 
to  suspend  a  certificate  unless  a  report  in  writing 
upon  the  case  had  first  been  received  by  the 
Board  pursuant  to  s.  87  of  the  Act.  Ex  parte 
Dalton  277 

5. Action  for  seaman*  s  woujes — Pleading — 

Imperial  Merchant  Shipping  Act  |17  &  18  Vic, 
c  104),  s.  189— Seamen's  Laws  Consolidation 
Act  (27  Vic,  No.  13),  ss.  48  and  49  ]  To  a  de- 
claration  for  money  due  for  work  and  services 
as  a  seaman  on  board  the  ship  *'  Medora,"  the 
defendant  pleaded  that  *'the  '  Medora'  was  a 
ship  registered  in  the  United  Kingdom  and  not 
registered  in  the  colony  of  New  South  Wales, 
and  the  claim  of  the  plaintiff  herein  is  for  the 
recovery  of  wages  as  seaman  aboard  the  said 
ship,  and  is  in  respect  of  an  amount  under  £50." 
Hdd,  on  demurrer,  a  bad  plea,  for  not  nega- 
tiving the  exceptions  in  section  189  of  the 
Merchant  Shippmg  Act  (17  &  18  Vic,  c  104). 
Dempset  V.  Anderson      -        .        -        -    308 

6. Action  for  seaman's  wages — Claim  dis- 
missed by  Justices — Estoppel— Seamen's  Laws 
Consolidation  Act  (27  Vic,  No.  13 1,  s.  48.]  To 
a  declaration  for  money  due  for  work  and  ser- 
vices as  a  seaman,  the  defendant  pleaded  that 
the  plaintiff  theretofore  appeared  before  two 
Justices  acting  at  Newcastle  (being  a  competent 
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Conrt),  "  and  the  plaintifiTa  said  claim  was  there  | 
adjudicated  upon  and  decided  before  the  said 
Justices  in  Petty  Sessions  assembled  in  favour 
of  the  defendant,  and  an  ord^r  was  made  by  the 
said  Justices  in  the  matter  dismissing  the  said 
claim  and  discharging  the  defendant  therefrom." 
Held,  on  demurrer,  a  bad  plea,  on  the  ground 
that  the  order  pleaded  was  not  final.  Sect.  48 
of  27  Vic,  No.  13,  only  makes  orders  for  pay- 
ment final.  Jenkins  v.  Anderson  ;  Lynch  i\ 
Anderson 311 

7. And  see  Carbier  ;  Vice- Admiralty. 


SMAII  DEBTS  ACT  (10  Vic,  No.  10),  ss.  20  & 
42  —  Jurisdiction  —  Residence  —  Amendtnent  of 
sxirrnnons.']    See  Justices. 

2. Splitting  demand—  TorU  ]  See  Justices. 


SOLICITOB — SeA  Attorney. 


STAMP  DUTY— /8'e6  DoMiciL. 


STATUTE  OF  LIMITATIONS 

Ejectment. 


that  the  tmatees,  having  the  l^;al  estate,  had  a 
right  to  enter,  and,  as  a  necessary  conseqaenoe, 
fche  right  to  bring  ejectment.  Pennington  r. 
Pitt 867 


VICE-ADMIRALTY  —  Practice  —  "  Plea  and 
proof** — Due.  diligence— Motion  for  dvimissal.J 
Where  a  suit  in  Vice- Admiralty  was  by  *'plea 
and  proof,"  and,  the  pleadings  being  oonclndedU 
no  time  had  been  appointed  lor  the  examinatioo 
of  the  witnesses  or  for  the  hearing:  althoagfa 
the  promovent  had  not  used  due  diligence  in 
prosecuting  the  suit,  the  Judge  Commissary 
held  that  he  had  no  power  to  dismiss  the  suit. 
The  Macoreoob  (Claim  of  Potts  &  Paul)    108 


VOLUKTEEBS  ACT  (31  Vic,,  No.  5)— CSourte  of 
inquiry  under  s,  24.]    See  Defamation. 


WATES — ^The  owner  of  lower  land  has  a  right 
to  pen  back  the  surface  drainage  from  the  higher 
land  flowing  in  an  undefined  course.  Butcheb 
V,  Borough  of  Woollahra     -        -        -    474 


-See  LiBOTATioNS,  i  WAY— See  Road. 


STATUTES — Principles    of  construction,]      See 
Crown  Lands  (2). 

3. Principles    of   construction-- Power    to 

invade  private  rights.]    See  Road  (2). 


SYDKEY   COEPOEATION    kCT—See    Munioi- 
palities. 


SYDKEY  WATER   SUPPLY  ACT  OF   1853  (17 
Vic,  No.  35) — See  Municipalities. 


TEWEMEISTTS  ACT  (17  Vic,  No.  10)— i^ee  Land- 
lord  and  Tenant. 


TRESPASS— iS^ee  Bill  of  Sale. 


TRUSTEES — Powers  of-^Private  Act  of  Parlia- 
ment—Construction — Ejectment.]  By  two  pri- 
vate Acts  (the  Underwood  Bstate  Acts,  36  Vic. 
and  37  Vic. )  the  legal  estate  in  certain  lands 
was  vested  in  trustees  to  enable  them  to  sell  and 
convey,  &c.     Held  (Maiiin,  C.J.,  dissentiente), 


WILL — Construction — Sale  of  real  estate  for  pcsy- 
jn^it  of  arrears  of  annuity— Practice — Pourer  of 
Court  to  declare  rights  of  parties,  where  parties 
interested  not  before  the  Court.]  The  testator, 
after  bequests  of  annuities  and  legacies,  be- 
queathed to  his  wife  C.  £500  a  year  for  her  life ; 
"  also,  I  give  her  absolutely  all  my  household 
furniture,  pictures,  books  and  household  effiecta, 
jewellery,  plate,  the  residue  of  income  to  be 
invested  for  the  benefit  of  my  daughter  A. ,  my 
son  B.,  and  all  other  children  that  my  wife  C 
may  bear  me."  A  bill  filed  by  ^.,  B.,  C,  and 
(7.'«  second  husband  against  a  trustee  paying, 
inter  alia,  for  a  declaration  of  the  rights  of  the 
plaintiffs,  and  that  the  real  estate  might  be  sold 
and  applied  in  payment  of  the  annuities,  was 
dismissed  by  the  Primary  Judge.  Held^  on 
appeal,  that  the  Court  had  no  power  to  decree  a 
sale  of  any  portion  of  the  real  estate  to  pay  the 
arrears  of  the  annuities.  Held,  also  (per  Martin, 
C.J.,  and  Manning,  J.;  Hargrave,  J.,  rft-wen- 
tiente),  that  the  Court  had  power  under  the 
Equity  Practice  Act  (17  Vic,  ^o.  7)  to  make  the 
declaration  asked,  although  some  of  the  parties 
interested  were  not  parties  to  the  suit,  and  they 
declared  that  the  testator  did  not  die  intestate 
as  to  his  real  estate,  but  the  same  passed  by  his 
will  to  his  children  A .  and  B.  in  fee.  Maddock 
V,  Barnett 509 
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